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CASES 

ABGUfiD  AND  DETERMINED 

IN  THX 

Siiiiratie  eontt  of  Su^rfcotwe 

OF  THX 

STATE  OF  NEW-YORK, 

IN  AUGUST  TERMi   1819,     IN  THE   FORTT-FOURTH  TSAR  OF  OUR 

INDEPENDENCE. 


Brown  against  Child  s,  Gentleman,  one  of  the  At- 
torneys, &c* 

FOOTj  for  the  defendant,  moved  to  set  aside  the  de&ult  in  nuts  agamit 
entered  in  this  cause  and  all  subsequent  proceedings,  on  the  ^JS^'   the 
ii  ground  of  inegoJarity.    The  suit  was  commenced  by  a  capioi  •&»«  be  com- 

ad  Ttsp,  The  declaration  and  notice  and  rule  to  plead  were  ^|^  by  ^ 
served,  by  putting  the  same  up  in  the  clerk's  office,  as  in  or-  ti»  service  o^ 
dinary  cases,  there  being  no  notice  of  any  attorney  being  Sdl^^^^o? 
anployed  by  the  defendant,  or  that  he  intended  to  defend  the  mbseqaentpro 

•J      '  "  ceedings    muai 

""*'*  be  pert9ntU, 

Foot  contended,  that  the  'defendant,  being  himself  an  at- 
torney of  the  court,  was  entitled  to  be  personally  served  with 
all  notices,  &c. 

CbrAr,  contra,  insisted,  that  since  the  act  (1  N.  it.  L.  416. 
sess.  36.  ch.  48.  s.  13.)  allowed  attorneys  and  other  officers 
of  the  court  to  be  arrested  and  held  to  bail  on  mt$ne  process, 
they  were  put  on  the  same  footing  with  ordinary  persons.  In 
the  cases  in  which  tiie  court  had  decided  that  the  service  must 
be  personal  on  the  attorney,  the  proceeding  was  by  hi%  not 
bv  writ.  (Bridgeport  Bank  v.  Sherwood^  16  John$.  Rep.  43. 
Sadcus  V.  Rogers,  8  Johns.  Rep.  346.) 

^Per  Curiam.     When  an  attorney  is  sued  by  writ,  he  is  [  *  3  ] 

eititled  to  personal  service  of  all  notices,  &c.  in  the  same 
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2  CASES  IN  THE  SUPREME  COURT 

ALBANY,     manner  as  if  he  was  sued  by  bill.     We  see  no  reason  for  any 

^^^^j!^  distinction  in  this  respect.     We  should  grant  the  motion,  if 

SQUIRES      a  term  had  not  intervened  since  the  default  was  entered.    The 

application  on  the  part  of  the  defendant  ought  to  have  l^een 

made  at  the  last  tenn,  and  we  must,  therefore,  deny  «>-«^ 

motion. 

Motion  denied 


V. 

Mallobt. 


Hallenback  against  Whitaker. 

tai^en  bSfoS'^a  ^-  SEDGWICK,  for  the  defendant,  moved  for  judgment 
commissioD^,    as  in  casc  of  nonsuit,  for  not  proceeding  to  trial,  &c. 

an  attorney  of 

who  was  a  p^.  Tovmsetid,  contra,  objected  that  the  affidavit,  on  which  the 
w1th*Uie"aUOTJ  motiou  was  founded,  was  taken  before  an  attorney  of  the  court, 
ney  of  the  de-  as  commissioner,  who  was  a  partner  of  the  defendant's  at- 
Shme^  to^  tomey,  in  the  practice  of  the  law  as  attorneys.  He  cited 
read,  as  be  was  Taylor  v.  Hatch,  (12  Johia.  Rep.  340.) 

not  named   on 

an  attorney  in  Per  Curiam.  The  commissioner,  Mr.  Matthews,  before 
the  cause.  whom  the  affidavit  was  taken,  does  not  appear  as  the  attorney 
in  this  cause,  as  his  name  is  not  on  the  record.  Though  he 
may  be  a  partner  with  the  defendant's  attorney,  in  the  profits 
of  his  business,  as  he  is  not  the  attorney  on  record,  in  this  cause, 
we  think  the  case  does  not  come  within  that  of  Taylor  v. 
Hatch.    The  objection  cannot,  therefore,  be  allowed. 


[  •  3  ]  *Squires  and  Wife  against  Mallory. 

w^e  the  de-  THIS  was  an  action  of  debt,  on  a  judgment  in  the  Court 
a^°i^^iaf plea'  of  C.  P.  of  Getiesee  county,  to  which  the  defendant  pleaded 
to  which  the  satisfaction,  setting  forth  certain  proceedings  in  the  suit  ma- 
LiTtakeiUwsuel  tcrial  to  the  plea ;  among  others,  the  issuing  of  the  capias  ad 
and  gives  noUce  respondendum  in  the  original  action,  which  was  alleged  to  have 
next  cfrcui,  the  been  sued  out  ou  the  5th  of  February,  1819.  The  plea  was 
defendant  cfw-  served  ou  the  13th  or  14th  of  June,  and  a  replication  was  put 
within  ^sm!^  in  on  the  15th  of  June,  taking  issue  on  the  averment  in  the 
^?y»  f^  V^  lA^^)  wid  denying,  that  the  capias  ad  respondendum  issued  on 
amend  iif  T/  the  5th  of  February,  1819.  A  notice  of  trial  for  the  next 
^^"^f  d*^*  ^^''^^^^  circuit,  was,  at  the  same  time,  served  on  the  defendant's 
8 A  'raie**"^  of  attorney.  On  the  1st  of  July,  and  within  twenty  days  after 
AprU,  1796.  service  of  the  plea,  the  defendant's  attorney,  discovering  hir 
mistake,  amended  his  plea,  by  stating  the  suing  out  of  i\t 
capias  ad  respondendmn  to  be  on  the  6th  of  February,  181>} 
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and  served  an  amended  plea,  accordingly,  on  the  plaintiff's    Albany, 

attorney,  who,  disregarding  the  amended  plea,  took  an  inquest  ^^^^^l}^^ 

Vy  default,  on  the  issue  as  joined,  at  the  circuit,  on  the  2d  of  u.  States 
ia/y.     The  defendant's  attorney,  conceiving  it  to  be  irregular,     i^throf 
declined  to  appear  on  the  trial. 

barker,  for  the  defendant,  now  moved  to  set  aside  the  in- 
que^.  taken  at  the  circuit,  and  all  subsequent  proceedings, 
with  costs. 

T.  SedgtvicJc,  contra. 

Per  Curiam.  Unless  there  was  a  demurrer  to  the  plea,  the 
defendant  could  not  have  amended,  under  the  8th  rule  of 
April  terra,  1796.  Here  the  plaintiff  had  taken  issue  on  the 
plea,  and  the  defendant  could  not,  under  the  rule,  amend,  as 
of  course,  without  costs.     The  motion  must  be  denied,  (a) 

Motion  denied. 

(a)  The  only  authoritj  for  amending,  of  coarse ,  is  the  8th  Gen.  Reff.  oT^prU 
Term,  1796.  iJnder  this  rale,  a  plea,  unless  it  is  demurred  to,  cannot  be  amend« 
cd ;  and  even  then,  a  new  plea  cannot  be  added.  Benedict  ▼.  BipUy,  5  Onoen^ 
ST.  Wiley  v.  Moore,  2  WendeUf  259.  Silver  v.  J^Torth.  18  Johns.  Rep.  310. 
Grineold  r.  Sedgwick,  1  WendeU,  126. 


•The  United  States  of  America  against  Lathrop.         [*4  J 

THIS  was  an  action  of  debt  brought  in  this  court,  to  re-  a  state  coon 
cover  a  penalty  of  150  dollars,  under  the  act  of  Congress,  tion  of  criminal 
passed  the  2d  of  August,  1813,  (13  Cong.  sess.  1.  ch.  38.)  Jj^*"^*^.^ 
entitled,  ^^  An  act  for  laying  duties  on  licenses  to  retiulers  of  states,  nor*  of 
wines,  spirituous  liquors,  and  foreign  merchandise,"  for  selling,  ^  f^rr^Vrf 
by  retail,  spirituous  liquors,  without  license,  contrary  to  the  %tau*;  nor  can 
provisions  of  the  said  act.  such    junsdic- 

The  defendant  pleaded  to  the  jurisdiction  of  this  court,  r^upon  them 
alleging,  that,  under  the  constitution  and  laws  of  the  United  ^J^  ^^^  ^^ 
States,  the  action  ought  to  have  been  brought  in  the  District  ^A?actiou  for 
Court  of  the  United  States,  for  the  southern  district  of  New-  ^^"t^^jlj: 
York,  and  not  in  this  court.  h^    spintu^» 

•The  plea  was  as  follows :  "  That  this  court  here  ought  not  Jl^'j-^i^"!!^^! 
to  take,  nor  will  take,  cognizance  of  the  plea  aforesaid,  because  traiy  to  the  act 
he,  the  said  D.  Lathrop,  says,  that  the  said  state  otNew-Tork  ^  ^^  ^^^^^ 
is  one  part,  or  member,  of  the  said  United  Skates,  in  the  said  (i^TcU^.  ut 
declaration  mentioned,  and  within  and  under  the  constitution,  ^^'  /''. .  '^^^ 
laws,  and  government  of  the  same:  And  that  the  said  United  fore^bci.o  'in 
States  are  divided  into  districts,  and  the  state  of  New-Tork  «^«<>"'^' 
composes  two  of  the  said  districts,  for  the  more  convenient 
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AiJiANY,     transactba  of  business  in  the  courts  of  the  UnU^  States,  one 
^^^;Ji^  of  which  said  two  districts  is  called  the  Southern  District  of 
u.   Statxs    Neuy-York,  and  within  which  said  last  mentioned  district,  tha 
V*  said  county  of  Albany  is  contained :  And  the  said  J9.  L,  fur- 

ther says,  that  within  the  said  Southern  District  of  Ncu^York, 
there  is,  and  at  the  time  of  the  exhibition  of  the  bill  of  die 
said  United  States  in  this  behalf^  and  long  before  that  tine, 
was,  a  Circuit  Court  of  the  United  States,  called  a  District 
Court,  holden  for  the  Southern  District  of  New-  York,  before 
the  judges  assigned  to  hold  the  said  court,  in  the  said  Southern 
District  of  Neto-York:  And  that  all  and  singular,  pleas,,  suits, 
or  actions,  for  penalties  and  forfeitures  incurred  under  the  laws 
of  the  United  States,  to  which  the  United  States  are  parties, 
arising  within  the  said  Southern  District  of  Neiv-York,  axe, 
and  at  the  time  of  the  exhibition  of  the  said  bill  were,  and  of 
rigiit  ought  to  be,  pleaded  and  pleadable  within  the  said  District 
Court  of  the  tJhited  States,  holden  in  and  for  the  said  Southern 
District,  before  the  judges  thereof,  for  the  time  being ;  and  not 
in  the  court  before  the  justices  of  the  people  of  the  state  of 
New-  York,  of  the  Supreme  Court  of  Judicature  of  the  same 
people ;  and  that  he,  the  said  D.  L.,  at  the  time  of  exhibiting 
the  said  bill,  and  before,  was,  and  from  thence  hitherto  has 
been,  resident  and  commorant  within  the  same  Southern  Dis- 
trict of  New-Yorif,  that  is  to  say,  at  the  city  of  Albany,  in  the 
county  of  Albany  aforesaid,  where  the  said  offence,  charged 
in  the  said  declaration,  is  alleged  to  have  been  committed ; 
and  this  he  is  ready  to  verify  to  the  said  court  here;  and 
wherefore,  since  the  cause  of  action  aforesaid  arose  within  the 
said  Southern  District  of  New-York,  within  and  under  the 
government,  constitution,  and  laws  of  the  said  United  States, 
.  and  for  penalties  and  forfeitures  incurred  under  the  laws  of 
the  United  States,  and  to  which  the  said  United  States  are 
a  party,  and  of  which  the  said  District  Court,  for  the  said 
Southern  District  of  New- York,  *has  exclusive  original  cog- 
nizance, the  said  defendant  prays  judgment,  if  the  said  Supreme 
Court  of  Judicature  of  the  people  of  the  state  of  New- York, 
before  the  justices  of  the  said  people,  holden  under  and  in 
virtue  of  the  laws  and  constitution  of  the  state  of  New- York, 
here,  will,  or  ouffht,  to  have  further  cognizance  of  the  plea 
aforesaid."    To  this  plea  there  was  a  demurrer  and  joinder. 

Fisk,  in  support  of  the  demurrer  to  this  plea,  contended, 
that  this  court  had  jurisdiction  of  the  cause.  By  the  act 
of  Congress,  (13  Cong.  sess.  1.  ch.  3d.  sect  5.)  passed 
August  2,  1813,  and  the  act,  (13  Cong.  sess.  3.  ch.  100.)  passed 
March  3,  1815,  (Vid.  Cokings  ed*  of  Laws  of  U.  S.  vol.  4. 
p.  611.  and  854.)  jurisdiction  is  given  to  the  state  courts, 
who  are  authorized  to  take  cognizance  of  all  complaints,  suits, 
and  prosecutions  for  taxes,  duties,  fines,  penalties,  and  for- 
feitures, arising  and  payable  under  the  act  of  August  2,  1813, 
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or  any  act  of  Congress,  to  be  passed  for  the  collection  of  any  Albany. 
direct  tax  or  internal  duties  of  the  United  States.  By  the  ^^^^rj^ 
udiciary  act  of  the  United  States^  (1  Cong.  sess.  1.  ch.  20.  u.  States 
sect  9.  11.)  the  district  coorts  of  the  United  States  have  .  ^* 
cognizance  concurrent  with  the  state  courts,  of  all  suits  at 
common  law,  when  the  United  States  sue,  and  the  matter  in 
dispute  amounts  to  the  sum  or  value  of  100  dollars ;  and  the 
circuit  courts  of  the  United  States  have  original  cognizance 
concurrent  with  the  courts  of  the  several  states,  of  all  suits 
of  a  civit  nature,  at  common  law  or  in  equity,  where  the  mat- 
ter in  dispute  exceeds  the  sum  or  V€Llue  c^  500  dollars,  and  the 
United  States  are  plaintifis  or  petitioners.  What  was  the  true 
understanding  of  the  second  section  of  the  third  lurticle  of  the 
constitution  of  the  United  States^^  relative  to  the  judicial 
power,  may  be  seen  by  the  exposition  given,  at  the  time,  by 
one  of  the  members  of  the  convention  who  framed  the  con- 
stitution, and  who  was,  also,  a  learned  and  able  jurist.  (Here 
the  counsel  read  from  the  Federalist,  No.  82<  of  the  Letters 
of  Publiusy  written  by  General  Hamilton,)  And,  in  coi^ormity 
to  this  construction,  it  had  beenr  the  uniform  practice,  since 
the  adoption  of  the  constitution  of  the  United  States j  for  suits 
to  be  brought  by  the  United  States  in  the  courts  of  the  several 
states.  In  the  case  of  the  United  States  v.  Dod^e,  (14  Johns,  ^ 
Rep,  95.)  which  was  an  action  of  debt,  on  a  bona  given  by 
the  defendant,  for  the  payment  of  duties  to  the  collector  of 
the  district  of  Champlain,  pursuant  to  the  act  of  Congress  of 
March  2,  1799,  this  codrt  said,  that  they  could  not  see  how 
any  doubt  could  exist  on  the  question  of  jurisdiction,  and,  ac^ 
cordin^y,  gave  judgment  for  the  jJuntifis.  Where  there  has 
been  a  contemporary  exposition  of  the  constitution  practised 
and  acquiesced  under  for  a  period  of  years,  and  from  the  very 
commencement  of  the  judicial  system,  it  fixes  the  construe* 
tion,  which  ou^ht  not,  afterwards,  to  be  questioned  or  disturbed. 
{Stuart  V.  Laud,  1  Orancft,  299.) 

J.  HamiltiMy  contra.  By  the  constitution  of  the  United 
States y  (Art.  3.  s;  1.)  it  i&  declared,  that  the  judicial  power  of 
the  United  States  shall  ^^  vested  in  a  Supreme  Court,  and  in 
such  inferior  courts  as  Congiess  shall,  from  time  to  time,  or- 
dain and  establish.  The  judges,  both  of  the  supreme  and 
inferior  courts,  are  to  hold  tneir  offices  during  good  behavior ; 
and  they  are  to  receive,  at  stated  times,  a  compensation  for 
their  services,  which  is  net  to  be  diminished  during  their  con- 
tinuance in  office.  The  second  section  prescribes  and  defines 
the  extent  of  the  judicial  power.  The  sioeth  article  declares, 
that  the  constitution  and  laws  of  the  United  States ,  made  in 
pursuance  thereof,  and  all  treaties,  &Cj  shall  be  the  supreme 
law  of  the  land,  by  which  the  judges  in  every  state  are  to  be 
bound :  and  die  8th  section  of  the  first  article  declares,  that 
Congress  shall  have  power  to  constitute  tribunals  inferior  to 
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ALBANY,    the  Supreme  Court.      By  the  9th  and  10th  articles  of  the 

August,  1819.   amendments  to  the  constitution,  it  is  declared  that  the  enume- 

V.   States    ration   in   the   constitution   of   certain   rights,   shall   not    be 

^-  construed  to  deny  or  disparage  others  retained  by  the  people ; 

and  that  the  powers  not  delegated  to  the  United  States,  by  the 

constitution,  nor  prohibited  by  it,  .are  reserved  to  the  states 

respectively,  or  to  the  people. 

fiy  the  constitution  of  this  state,  (^Art.  24,  25.)  the  judges 
are  to  hold  their  offices  during  good  behavior,  or  until  they 
shall  have  respectively  attained  the  age  of  sixty  years ;  and 
they  cannot,  at  the  same  time,  hold  any  other  office,  except  as 
delegates  to  Congress  on  special  occasions. 

Have  not  the  people  of  the  United  States,  by  the  constitu- 
tion, made  an  express  grant  of  the  whole  judicial  power  ?  Is 
not  that  grant  exclusive  ?     Can  Congress  vest  it  elsewhere  ? 

In  the  case  of  Marbury  v.  Madison,  (1  Cranch,  137 — 174.) 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  court, 
says,  it  was  not  the  intention  of  the  constitution  to  leave  it  to 
the  discretion  of  the  legislature  to  apportion  the  judicial  power 
between  the  supreme  and  inferior  courts  according  to  the  will 
of  that  body.  "  If  Congress,"  says  he,  "  remains  at  liberty  to 
give  this  court  appellate  jurisdiction,  where  the  constitution 
has  declared  their  jurisdiction  shall  be  original ;  and  original 
where  the  constitution  has  declared  it  shall  be  appellate ;  the 
distribution  of  jurisdiction,  made  in  the  constitution,  is  form 
without  substance."  This  language  m^y  be  applied  with  great 
force  to  the  present  case.  If  Congress  remains  at  liberty  to 
vest  the  judicial  power  of  the  United  States  in  the  state  courts, 
which  power  the  constitution  has  declared  shall  be  vested  in 
the  courts  of  the  United  States;  if  Congress  is  at  liberty  to 
declare  that  the  state  courts  shall  have  jurisdiction  of  causes 
where  the  United  States  is  a  party,  when  the  constitution  has 
declared  that  the  jurisdiction  of  the  United  States  courts 
shall  extend  to  controversies  to  which  the  United  States  is  a 
party, — ^then,  in  the  language  of  Chief  Justice  Marshall,  the 
distribution  of  jurisdiction  made  by  the  constitution  is  form 
without  substance.  And  further,  to  use  the  language  of  that 
learned  judge,  *  affirmative  words  are  often,  in  their  operation, 
negative  of  other  objects  than  those  affirmed;  and,,  in  this 
*case,  a  negative  or  exclusive  sense  must  be  given  to  them,  or 
they  have  no  operation  at  all." 

In  the  case  of  Martin  v.  Hunter* s  Lessee,  (1  Wheat.  Rep. 
305 — 328.)  Story,  J.,  who  delivered  the  opinion  of  the  court, 
says,  "  that  the  language  of  the  article  (Art.  3.  Const,  of  U  S,) 
throughout,  is  manifestly  designed  to  be  mandatory  on  the 
legislature."  "  If  then,"  he  says,  "  it  is  the  duty  of  Congress 
to  vest  the  judicial  power  of  the  United  States,  it  is  a  duty  to 
vest  the  whole  judicial  power, *^  "  Congress  cannot  vest  any  por- 
tion of  the  judicial  power  of  the  United  States,  except  in  courts 
ordained  and  established  by  itself;  and  if,  in  any  of  the  cases 
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•numerated  in  the  constitution,  the  state  courts  did  not  then  ALBANY, 
possess  jurisdiction,  the  appellate  junsdiction  of  the  Supreme  ^^^^^l^^i^J^ 
Court  (admitting  that  it  coutd  act  on  state  courts)  could  not  u.  Statxs 
reach  those  cases,  and,  consequently,  the  injunction  of  the 
constitution,  that  the  judicial  power  shall  be  vested,  would  be 
disobeyed.  It  would  seem,  therefore,  to  follow,  that  Congress 
are  bound  to  create  some  inferior  courts,  in  which  to  vest  all 
that  jurisdiction  which,  under  the  constitution,  is  exclusively 
vested  in  the  United  States,  and  of  which  the  Supreme  Court 
cannot  take  original  cognizance.^'  .  ^^  As  to  cases  arising  under 
the  constitution,  laws,  and  treaties,  of  the  United  States,  the 
states  could  not,  ordinarily,  possess  a  direct  jurisdiction.  The 
jurisdiction  over  such  cases  could  not  exist  in  the  state  courts, 
previous  to  the  adoption  of  the  constitution,  and  it  could  not, 
afterwards,  be  directly  conferred  upon  them ;  for  the  constitu- 
tion expressly  requires  the  judicial  power  to  be  vested  in  courts 
ordained  and  established  by  the  United  Stat^s/^  (p.  35.)  We 
have,  in  this  case,  the  jud^ent  of  the  Supreme  Court  of  the 
United  States  on  this  very  question. 

Wherever  the  cases  upon  which  the  jurisdiction  attaches, 
grow  out  of  the  constitution  of  the  United  States,  the  federal 
courts  have  exclusive  jurisdiction ;  and  the  reason  assigned  is, 
that,  in  such  cases,  there  was  no  previous  authority  in  the  state 
courts,  for  the  cases  did  not  exist;  and,  of  course,  that  amend- 
ment which  reserves  to  the  states,  or  to  the  people,  the  powers 
not  granted  by  the  constitution,  has  no  application.  (1  Bin- 
ney*s  Rep.  143.)  "  It  seems  scarcely  to  admit  of  controversy," 
says  Mr.  Hamilton,  in  the  Federalist,  (No.  80.)  ^^that  the 
judicial  authority  of  the  Union  ought  to  extend  to  these  several 
descriptions  of  cases :  Ist.  To  all  those  which  arise  out  of  the 
laws  of  the  United  States^  passed  in  pursuance  of  their  just 
and  constitutional  powers  of  legislation:  2d.  To  all  those 
which  concern  the  execution  of  the  provisions  expressly  con- 
tained in  the  articles  of  union :  3d.  To  all  those  in  which  the 
United  States  are  a  party,"  (fee. 

A  corporation  aggregate  cannot  litigate  in  the  courts  of  the 
United  States,  unless  in  consequence  of  the  character  of  the 
individuals  who  compose  the  body  politic,  and  which  character 
must  appear,  by  proper  averments,  on  the  record.  (5  Cranck, 
57.)  Why  should  not  this  court  apply  the  same  rule  to  the 
United  States ;  and  refuse  permission  to  them  to  litigate  here, 
unless  bound  by  the  constitution  of  the  United  *States  to  hear 
them  ?  The  courts  of  the  United  States  consider  their  powers 
limited  by  the  constitution,  and  the  right  of  the  plaintiff  to  sue 
must  appear  on  the  record.  (1  Cranch,  343.  2  Cranch,  9.  126. 
5  Cranck,  303^  Marshall,  Ch.  J.,  {case  of  Bolman  and 
Sicartwout,  4  Cranch,  97.)  says,  ''the  state  courts  are  not, 
in  any  sense  of  the  word,  inferior  courts,  except  in  the  pai»> 
ticular  cases  in  which  an  a^eaHies  from  their  judgment  to  this 
court ;  they  are  not  inferior  courts,  because  they  emanate  from 
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ALBANY,  a  different  authority,  and  are  the  creatures  of  a  distinct  gov- 
^^'J^  emment''  Mr.  Hamikw^  says  {Federalist^  No.  81.)  that  the 
power  of  .constituting  tribunals  inferior  to  the  Stipreme  Cowt, 
was  intended  to  enaUe  the  national  government  to  institute  or 
authorize,  in  ^ch  state,  or  district  of  the  United  States^  a 
tribunal  competent  to  thie  deteiminaticHi  of  matters  of  national 
jurisdiction  within  its  limits  f  and  he  states  the  reasons  why 
the  state  courts  should  not  be  made  use.  of  tor  this  purpose. 
In  this  case^  the  right  arose  under  a  law  of  Coi^ress.  It  did 
not,  and  could  not,  have  existed  previous  to  the  constitution 
of  the  United  States. 

Again  ;  if  the  court  should  have  any  doubts  on  the  question, 
they  ou^t  to  decide  in  favor  of  the  d^endant,  who  would, 
otherwise,  be  without  remedy :  for  if  the  decision  should  be 
in  fiivor  of  the  plaintiffii,  no  writ  of  error  would  he.  The  Su 
preme  Court  of  the  United  States  faa«e  no  jurisdiction  upon  a 
writ  of  &rtar  to  ja  state  court,  if  the  decision  of  the  state 
court  is  in  favor  of  a  privilege  claimed  under  an  act  of  Con- 
ffress.  (Gordon  v.  Caldcleiu^h,  3  Crandij  ^^68.)  Even  the 
legislature  of  a  state  cannot  determine  the  jurisdiction  of  the 
courts  of  the  United  States,  (TTie  United  Staies  v.  Peters,  5 
Crandiy  115—136.) 

This  same  question  has  been  brought  before  the  courts  of 
several  of  the  states,  and,  after  sol^nn  aigument,  and  the  most 
mature  dehberation,  they  have  decided,  that  the  state  courts 
have  no  jurisdiction.  (The  counsel  here  refisned  to  the  follow- 
ing cases :  2%e  State  of  Marylasid  v.  Thomas  Butter,  and  the 
opinion  of  Judge  Bland,  IS  NUes's  Weekly  Register,  Amil  19 
1817,  p.  115.  377.  Ex  parte  Rhodes,  opinion  of  Judge  Uieeves, 
South  Carolina,  12  Nues's  Weekly  Register,  265.  Common* 
Vfealih  of  Fennsyhania  v.  Rosloff,  l2Ntks*s  Weekly  Register, 
139,  April  26, 1817.  Almeida^s  case.  Judge  Hanson^s  opinion, 
12  Niters  Weekly  Register,  231,  June  7, 1817.  United  States 
V.  Campbell,  opinion  of  Judge  Tappan,  of  Ohio,  10  Niles^s 
Weekly  Register,  405,  August  17,  1816.  Commonwealth  of 
Virginia  v.  Feely,  MS.  Jackson  v.  Rose,  decided  before  the 
nine  judges  of  the  General  Court  of  Virginia,  November  11, 
1813,  MS.)  These  cases  conclusively  show,  that  Congress 
has  no  power  to  give  to  a  state  court  jurisdiction  over  cases 
of  a  penal  or  criminal  nature,  arising  under  &e  laws  of  the 
United  States.  The  case  of  the  United  States  v.  Dodge,  in 
this  court,  is  very  different  from  the  {^resent.  It  was  an  action 
of  d^t,  on  a  bond  for  the  payment  of  duties.  In  Scoville  v. 
Canfield,  the  court  said,  that  the  p^ial  acts  of  one  state  have 
no  operation  in  another  state,  nor  would  they  enforce  the  crimi- 
nal laws  of  another  state.  In  the  *  Trustees  of  Randall  v. 
Rensselaer,  (1  Johns.  Rep.  94.)  this  court  decided,  that  they 
would  take  no  notice  of  the  revenue  laws  of  another  country. 

The  observations  in  the  Federalist,  (No.  82.)  which  have 
been  read,  amount  to  no  more  than  this :  that  where  the  state 
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coarts  had  pre-existing  power  to  take  cognizance  of  the  case,    Albany, 
before  the  constitution,  they  might  still  exercise  that  power  ;  .^^^'J^ 
bat  that  where  the  case  arises  out  of  the  constitution  or  laws 
of  the  United  States,  the  state  courts  have  no  jurisdiction. 


J.    States 

V. 

Lathrop. 


FisJcy  in  reply,  reiterated  the  arguments  before  stated,  and 
said,  that  he  relied  much  on  the  practical  construction  given 
to  the  constitution.  In  the  case  oif  Martin  v.  Hunter's  Lessee, 
Judge  Johnson,  though  he  acquiesced  in  the  judgment  of  the 
court,  did  not  concur  in  the  reasoning  of  the  judge  who  de- 
livered it.  He  said  that  the'  plain  and  obvious  meaning  of  the 
word  ^^  shalP*  is,  that  it  is  in  the  future  tense,  and  has  nothing 
imperative  in  it 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
plea  demurred  to  can  only  be  supported  on  the  ground,  that, 
by  the  constitution  of  the  United  States,  no  state  cotnt  can 
take  cognizance  of  any  suit  in  behalf  of  the  United  States, 
for  pensuties  or  forfeitures.  The  whole  case,  then,  depends  on 
the  provisions  of  the  constitution  of  the  United  States, 

By  the  first  section  of  the  third  article,  it  is  provided,  that 
•*  the  judicial  pow^  of  the  United  States  shall  be  vested  in 
one  Supreme  Court,  and  in  such  inferior  courts  as  the  Congress 
may,  from  time  to  time,  ordain  and  establish."  The  second 
section  of  the  same  article  declares,  that ''  the  judicial  power 
shall  extend  to  all  cases  in  )aw  and  equity  arising  under  this 
constitution,  the  laws  of  the  Umted  States,  and  treaties  made, 
or  which  «hall  be  made,  under  their  authority;  to  all  cases  af- 
fecting amibassadors,  other. public  ministers,  and  consuls;  to 
all  cases  of  admiralty  and  maritime  jurisdiction ;  to  controver- 
sies between  two  or  more  states ;  between  a  state  and  citizens 
of  another  state ;  between  citizens  of  different  states ;  between 
citizens  of  Ae  same  ''^state  claiming  lands  under  grants  of  dif- 
ferent states ;  and  between  a  state,  or  the  citizens  thereof,  and 
foreign  states,  citizens,  or  subjects." 

The  act  of  Congress  under  which  this  suit  is  brought,  was 
passed  at  the  first  session  of  the  13th  Congress,  (ch.  38.)  After 
declaring  the  forfeiture  for  noncompliance  with  its  provisions, 
it  proceeds  to  enact,  that  for  the  recovery  of  all  fines,  penalties, 
and  forfeitures,  incurred  under  it,  suits  may  be  prosecuted  and 
maintained,  in  the  name  of  the  United  States,  before  any 
court  of  the  state  having  jurisdiction  in  lake  cases,  where  the 
cause  of  action  shall  arise  or  accrue  more  than  fifty  miles 
distant  from  the  nearest  place  by  law  established  for  the  holding 
a  district  court,  within  the  district  m  which  the  same  shall 
arise  or  accrue. 

The  question  which  we  are  called  upon  to  decide  involves 
considerations  of  great  delicacy  and  magnitude,  and  on  which 
several  very  enlightened  tribunals  have  held  different  opinions. 
I  cannot  doubt,  that  in  some  of  the  enumerated  cases,  to  which 
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S  CASES  IN  THE  SUPREME  COURT 

ALBANY,     the  constitution   declares   the  judicial  power  of  the  United 
August.  1819.    g^^^^^  gjjg^u  extend,  the  courts  of  the   United  Siates,  strictly 

U.  Statks  speaking,  have  exclusive  jurisdiction;  and  that  in  others  of 
these  enumerated  cases,  the  courts  of  the  several  states  have  a 
concurrent  jurisdiction.  I  entirely  concur  in  the  opinion  de- 
livered by  Mr.  Justice  Story ^  in  the  case  of  Martin  v.  Hunter^ $ 
Lessee^  (1  Wheat.  Rep.  323.)  that  the  language  of  the  con* 
stitution  is  imperative,  ^^  that  the  judicial  power  of  the  United 
States  shall  be  vested,"  ^'  and  that  it  shall  extend,"  for  the 
reasons  offered  by  that  learned  Judge ;  but  this  does  not  ne- 
cessarily divest  the  state  courts  oi  jurisdiction  in  all  those  cases 
to  which  their  jurisdiction  extended,  before  the  adoption  of 
the  constitution.  The  vesting  of  jurisdiction  in  newly-con- 
stituted courts,  without  any  words  of  exclusion  of  the  jurisdiction 
possessed  by  other  courts  before,  does  not,  ex  vi  termini^  oust 
those  courts  of  jurisdiction ;  unless,  indeed,  there  should  be 
an  incompatibility  in  the  exercise  of  the  same  powers,  by 
distinct  and  independent  tribunals;  in  such  case  a  negative 
might  be  implied  from  the  very  nature  of  the  case. 

[  *  6  ]  *It  is  not  eulogy  to  say,  that,  perhaps,  there  never  was  a 

human  production  more  profoundly  considered,  by  an  assem- 
blage of  the  most  distinguished  men,  than  this  great  national 
pact,  which  has  secured  to  the  people  of  the  United  States  such 
innumerable  blessings.  Many  members  of  that  illustrious  con- 
vention were  eminent  lawyers,  conversant  with  the  practice, 
organization,  and  proceedings  of  the  courts  of  the  several 
states ;  and  we  are,  therefore,  authorized  to  conclude,  that  in 
vesting  the  judicial  power  of  the  United  Statesy  they  would 
avoid  every  thing  leading  to  confusion  or  derangement  in  the 
proceedings  of  the  state  courts ;  and,  if  I  am  not  greatly  mis- 
taken, it  will  appear,  that  a  denial  to  the  state  qourts  of  a 
concurrent  jurisdiction  with  the  courts  of  the  United  States, 
in  some  of  the  specified  cases,  and  an  imposition  upon  them 
of  jurisdiction  in  others,  would,  in  the  one  case,  lead  to  the 
most  absurd  and  extraordinary  results,  and,  in  the  other,  to  a 
violation  of  fundamental  principles. 

There  were  several  great  objects  in  the  view  of  the  conven- 
tion in  adjusting  the  judiciary  system.  The  government  was 
invested  with  the  powers  of  peace  and  war ;  they  assumed  the 
national  debt,  and  became  liable  for  future  national  engage- 
ments ;  they  were  charged  with  the  common  defence  of  every 
portion  of  the  empire ;  the  power  of  fulfilling  these  obligations 
required  the  collection  of  a  revenue,  in  the  shape  of  taxes, 
duties,  imposts,  and  excises ;  and  to  preserve  the  public  peace, 
and  fulfil  the  public  faith,  it  was  all  important  that  the  power  to 
do  both  should  be  enjoyed  and  exercised  by  the  government 
itself.  It  would  have  been  unwise  and  unsafe  to  depend  on 
the  judiciary  of  the  several  states,  over  whom  the  United  States 
had  no  control,  for  the  exposition  or  execution  of  the  laws  of 
16 


LATIIRni* 


OF  THE  STATE  OF  NEW- YORK.  6 

the  United  States,     It  vrouid  have  been  incumpatible  with  the    ALBANY, 
stability  or  permanency  of  the  government  itself.  August,  isiy. 

It  was  necessary  to  guard  against  the  probable  partialities  u.  Statks 
ana  prejudices  incident  to  the  state  courts,  in  legal  controver- 
sies between  citizens  of 'different  states.  Indeed,  the  declara- 
tion of  the  extent  of  the  judicial  power  of  the  United  Statcsy 
in  all  the  specified  cases,  was  justified  by  the  great  interests  of 
the  nation.     It  is  not,  however,  necessary  that  *the  courts  of  I  *  ^  ] 

the  United  States  should  have  exclusive  primary  jurisdiction  in 
all  the  enun)orated  cases.  A  subsequent  part  of  the  third 
article  of  the  constitution  declares,  ^^  that  in  all  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  Supreme  Court  shall  have 
original  jurisdiction.  In  all  other  cases,  before  mentioned,  the 
Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to  law 
and  fact,  with  such  exceptions  and  under  such  regulations,  as 
the  Congress  shall  make." 

The  requisitions  of  the  constitution  are  satisfied,  if  the 
judicial  power  of  the  United  States  is  ultimately  vested  in  a 
court  constituted  by  them,  without  excluding  the  state  courts 
from  a  concurrent  jurisdiction ;  and  from  whose  decisions  a 
right  of  appeal,  both  as  to  law  and  fact,  is  «ecured.  I  caimot 
but  conclude,  on  this  branch  of  the  subject,  that  ii\asmuch 
as  there  is  no  express  negation  pf  jurisdiction  to  the  state 
courts,  in  the  specified  cases,  their  jurisdiction  is  not  taken 
away,  except  as  to  such  of  the  cases  as  they  did  not  before 
hold  cognizance  of,  and  such  as,  from  the  nature  of  the  juris- 
diction, they  could  not  hold  cognizance  of,  from  the  incompati- 
bility between  the  powers  granted  to  the  courts  of  the  United 
States^  and  a  reservation  of  any  portion  of  the  same  powers  to 
the  state  courts. 

This  conclusion  derives  support  from  another  part  of  the 
constitution.  The  sixth  article  provides,  "  that  this  constitu- 
tion, and  the  laws  of  the  United  States  which  shall  be  made 
in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  States^  shall  be  the 
supreme  law  of  the  land ;  and  the  judges  in  every  state  shall 
be  bound  thereby,  any  thing  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding ; "  and  the  constitution 
further  requires,  that  judicial  officers,  both  of  the  United 
States  and  of  the  several  states,  shall  be  bound,  by  oath  or 
affirmation,  to  support  the  constitution. 

It  is  evident  that  the  framers  of  the  constitution  contem- 
plated, that  the  state  courts  might  entertain  questions  involving 
the  consideration  and  construction  of  the  constitution  and 
laws  of  the  United  States^  and  treaties  made  under  their 
authority,  and  yet  the  judicial  power  of  the  United  States 
♦extends  "  to  all  cases  in  law  or  equity  arising  under  the  con^  [  *  8  ] 

Mtitutiony  the  laws  of  the  United  States,  and  treaties  made  under 
their  authority,^*    It  seems  to  me,  that  if  we  regard  the  whole 
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ALBANY,  instrument,  as  we  are  bound  to  do  by  every  sound  rule  of 
^S^*J^'^  construction,  it  cannot  be  doubted  that  the  constitution  never 
intended  to  negate  the  pre-existing  jurisdiction  of  the  state 
courts. 

Perhaps  it  was  unnecessary  to  discuss  a  proposition,  which 
I  do  not  learn  has  ever  been  doubted  in  any  of  the  courts ; 
but  it  came  within  the  range  of  observations  called  for  by  the 
case. 

How  for  Congress  can  confer  power  or  jurisdiction  upon 
the  state  courts,  and  whether  those  courts,  if  the  act  was  silent 
upon  the  subject  of  jurisdiction,  could  take  cc^nizance  of 
actions  for  penalties  and  forfeitures  incurred  under  the  laws 
of  the  United  States^  remains  to  be  considered.  We  have 
seen,  that  the  judicial  power  of  the  United  States  is  to  be  vested 
in  one  Supreme  Court,  and  in  such  inferior  courts  as  the  Conr' 
grass  may,  from  time  to  time,  ordain  and  establish. 

On  this  clause  of  the  constitution,  we  have  the  direct 
opinion  of  the  Supreme  Court  of  the  United  States  in  the 
case  already  cited,  of  Martin  v.  Hunter's  Lessees,  (1  Wheat, 
Rep,  330.)  that  "  Conp-ess  cannot  vest  any  portion  of  the 
judicial  power  of  the  United  States,  except  in  courts  ordained 
and  estaoKshed  by  itself^*  Indeed,  it  appears  to  me  too  plain 
for  discussion,  that  the  expression  in  the  constitution,  ^^  and  in 
such  inferior  courts  as  the  Congress  may,  from  time  to  time, 
ordain  and  establish,"  can  have  no  reference  to  the  courts 
established  by  the  respective  state  legislatures :  th^  conferring 
of  jurisdictibn  on  such  courts,  is  not  to  ordaiti  and  establish 
them ;  and  in  no  sense  can  the  state  courts  become  the  in- 
ferior courts  intended  in  the  constitution.  Where,  then,  it 
may  be  asked,  is  the  authority  in  the  constitution  to  invest 
the  state  courts  with  jurisdiction  of  causes,  which  they  did 
Hot  enjoy  concurrently  before  the  adoption  of  the  constitu- 
tion ?  On  this  point,  also,  we  have  the  opinion  of  the  Supreme 
Court  of  the  United  States.  They  say,  (1  IVheaton,  337.) 
"  no  part  of  the  criminal  jurisdiction  of  the  United  States  can, 
consistently  with  the  constitution,  be  delegated  to  state  tribu- 
[  •  9  ]  nals.    The  admiralty  and  maritime  jurisdiction  *is  of  the  same 

exclusive  cognizance ;  and  it  can  only  be  in  those  caseswhere, 
previous  to  the  constitution,  state  tribunals  possessed  juris- 
diction, independent  of  national  authority,  that  they  can  now, 
constitutionally,  exercise  a  concurrent  jurisdiction." 

It  cannot  be  doubted,  that  a  pecuniary  penalty  fbr  a  violation 
of,  or  nonconformity  to,  an  act  of  Congress,  is  as  much  a  pun- 
ishment for  an  offence  against  the  laws,  as  if  a  corporal  penalty 
had  been  inflicted;  and,  as  regards  crimes  and  offences, 
made  so  by  le^slative  enactment,  the  government  of  the 
United  States  stands  in  the  same  relation  to  the  state  govern- 
mehts,  as  any  foreign  government;  and  it  is  a  fundamental 
hiaxim,  that  the  courts  of  one  sovereignty  will  not  take 
cognizance  6f,  nor  efnferce  the  pc^nal  code  of,  another.  Thus, 
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hi  the  case  of  ScoviUe  v.  Canfield,  (14  Johns.  Rep,  339.)  we     ALBANlr^ 
held,  that  we  would  not  enforce  a  penal  statute  of  Conneciicttt^  ^^^^^^J^^ 
on  the  broad  principle,  that  the  courts  of  this  state  will  not    u.   Statxs 
cany  into  effect  the  penal  laws  of  another  state.   •  The  act  of     i^^I^^q^, 
Congress^  in  this  case,  undoubtedly  reaches  the  offender,  but 
tliis  court  cannot  touch  him. 

The  act  of  Congress  establishing  the  judicial  courts  of  th^ 
United  States,  passed  the  24th  of  September,  1789, 1  consider 
as  a  true  exposition  of  the  constitutional  provision,  with  respect 
to  the  concurrent  jurisdiction  of  the  state  courts,  and  the 
exclusive  jurisdiction  of  those  of  the  United  States.  When 
we  call  to  mind,  that  it  is  among  the  first  acts  of  the  first  Con- 
gress, held  under  the  constitution,  and  that  many  of  the  leading 
members  of  the  convention  were,  also,  members  of  that  Con- 
gress, we  cannot  but  regard  it  as  entitled  to  the  most  profound 
respect,  in  settling  the  question  of  concurrent,  and  exclusive, 
jurisdiction. 

The  9th  section  of  this  act  gives  the  District  Courts  of  the 
United  States  cognizance,  exclusively  of  the  courts  of  the 
several  states,  of  all  crimes  and  offences  that  shall  be  comiza- 
ble  under  the  authority  of  the  United  States,  and  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty,  and  mar- 
itime jurisdiction,  and  of  all  suits  for  penalties  and  forfeitures 
incurred  under  the  laws  of  the  United  States,  and  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  M  causes 
where  an  alien  sues  for  a  tort  only,  in  Violation  of  the  laws  [  *  10  ] 
of  nations,  or  of  a  treaty  of  the  United  States,  and  of  all  suits 
at  common  law,  where  the  United  States  sue,  and  the  matter  in 
dispute  amounts  to  100  dollars,  and  jurisdiction,  exclusively 
of  the  state  courts,  of  all  suits  against  consuls  and  vice-consuls. 
The  11th  section  vests  the  Circuit  Court  of  the  United  States 
with  original  cognizance,  concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  civil  nature,  at  common  law,  or 
in  equity,  where  the  matter  in  dispute  exceeds  500  dollars, 
and  die  United  States  are  plaintiffs  or  -petitioners,  or  an  alien 
IS  a  party,  or  the  suit  is  between  a  citizen  where  the  suit  is 
brought  and  a  ciUzen  of  another  state ;  and  exclusive  cogni- 
zance of  crimes  and  offences. 

It  will  be  perceived,  that  this  act,  throughout,  makes  the 
distinction  between  those  cases  of  a  civil  nature,  and  of  which 
the  state  courts  had,  or  would  have  had,  cognizance,  independ- 
ently of  the  constitution,  and  such  as  originate  under  the  laws 
i>l  Congress.  The  jurisdiction  of  the  state  courts  is  m  no 
instance  excluded  where  they  had  a  pre-existing  jurisdiction, 
except  in  those  cases  of  a  national  character,  sudi  as  admiralty 
and  maritime  cases,  and  suits  against  ambassadors  and  other 
pubfic  ministers,  consuls,  and  vice-consuls ;  but  the  jurisdiction 
of  the  state  courts  is  excluded  in  cases  of  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States;  and  in 
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ALBANY,    cases  of  suits  for  penalties  and  forfeitures  incurred  under  the 
August,  ma.  i^^g  Qf  ^he  United  States, 

It  cannot  be  supposed  that  there  existed  any  distrust  of  the 
state  courts  when  the  act  of  1789  was  passed.  On  the  con- 
trary, if,  as  is  contended  by  some  distinguished  jurists,  it  is  in 
the  power  of  Congress  to  vest  the  cognizance  of  all  the  cases 
enumerated  in  tlie  constitution,  exclusively  in  courts  established 
by  Congress,  (a  proposition  on  which  I  give  no  opinion,)  it 
will  at  once  be  seen,  that  the  act  of  1789  left  a  great  mass  of 
jurisdiction  in  the  state  courts  untouched. 

In  whatever  light,  then,  this  question  is  considered,  I  am 

fully  of  the  opinion,  that  this  court  has  no  jurisdiction  of  the 

-   criminal  offences,  or  penal  laws  of  the  United  States ;  and  that 

[  •  11  ]        it  is  not  competent  to  Congress  to  confer  jurisdiction  ;  *and 

that,  therefore,  the  defendant  must  have  judgment  on   the 

demurrer. 

Platt,  J.,  dissented.  The  question  of  jurisdiction  in  this 
cause  involves  the  construction  of  the  constitution  of  the 
United  StateSy  the  validity  of  an  act  of  Congress,  and  the  in- 
herent rights  of  state  sovereignty.  I  approach  the  subject 
with  unfeigned  diffidence ;  but,  in  performing  the  unpleasant 
duty  of  dissenting  from  all  my  brethren  on  this  occasion,  I  feel 
some  consolation  in  the  reflection,  that  if  my  opinion  be  erro 
neottSy  it  will  be  harmless  also. 

By  the  act  of  Congress,  entitled,  '^  An  act  laying  duties  on 
licenses  to  retailers  of  wines,  spirituous  liquors,  and  foreign 
merchandises,"  passed  the  2d  day  of  August,  1813,  it  is 
enacted,  that  '^  all  fines,  penalties,  and  forfeitures  which  shall 
be  incurred  by  force  of  this  act,  shall  and  may  be  sued  for 
and  recovered  in  the  name  of  the  United  States'*  &c. ; ."  and 
where  the  cause  of  action,  or  complaint,  shall  arise,  or  accrue, 
more  than  fifty  miles  distant  from  the  nearest  place  by  law  es- 
tablished for  the  holding  of  a  district  court,  within  the  district 
in  which  the  same  shall,  accrue,  such  suit  and  recovery  may  be 
had  before  any  court  of  the  state,  holden  within  the  said  dis- 
trict,  having  jurisdiction  in  like  cases,*' 

The  attorney  for  the  United  States  has  brought  an  action 
of  debt  in  this  coqrt,  for  a  penalty  accrued  under  this  act  of 
Congress;  and  the  question  is,  whether  we  can  rightfully  hold 
jurisdiction  of  the  cause  ? 

The  constitution  of  the  United  States  (art.  3.  sec.  1.)  de- 
clares, that  "  the  judicial  power  of  the  United  States  shall  be 
vested  in  one  Supreme  Court,  and  in  such  inferior  courts  as 
the  Congress  may,  from  Ume  to  time,  ordain  and  establish." 

Much  criticism  has,  on  various  occasions,  been  bestowed  on 
the  words  '^  shaU  be  vested,**  as  used  in  this  article.  I  admit 
th^t  these  words  are  imperative ;  but,  in  my  judgment,  they 
are  used  here,  generaUy,  to  mark  out^  and  define  one  of  the 
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thiee  great  co-ordinate  departments  of  *the  government ;  and 
without  any  view  to  the  questions  of  exclusive  or  concurrent 
uuisdiction  between  the  several  states,  and  the  United  States. 
The  constitution  ordains,  that  "  all  legislative  powers  herein 
granted  shall  be  vested  in  a  Congress  of  the  united  States/^ 
&c. ;  that "  the  executive  power  shall  be  vested  in  a  president," 
tc. ;  and  that  **  the  judicial  power  shall  be  vested  in  one  Su- 
preme Court,  and  such  inferior  courts  as  the  Congress  may, 
from  time  to  time,  ordain  and  establish."  The  Congress,  the 
president,  and  the  Supreme  and  inferior  courts  of  the  United 
States^  are  thus  appointed  as  the  organs  for  exercising  all  the 
functions  of  national  sovereignty.  The  constitution  then  as- 
signs, and  limits  the  powers  intended  to  be  conferred  on  each 
of  these  departments.  There  is  no  doubt,  that  the  judicial 
power  of  the  federal  government,  whatever  it  may  be,  is  vested 
in,  and  can  only  be  exercised  by,  the  federal  courts,  whose 
tenure  is  fixed,  whose  compensation  is  regulated,  and  whose 
responsibility  is  secured,  in  the  constitution  of  the  United 
States. 

By  the  2d  section  of  the  3d  article  it  is  declared,  that  "  the 
judicial  power  shall  extend  to  all  cases  in  law  and  equity, 
arising  under  this  constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made,  under  their  author- 
ity ;  to  all  cases  atfecting  ambassadors,  other  public  ministers, 
and  consuls ;  to  all  cases  of  admiralty,  and  maritime  jurisdic- 
tion ;  to  controversies  to  which  the  United  States  shall  be  a 
party ;  to  controversies  between  two  or  more  states ;  between 
a  state  and  citizens  of  different  states ;  between  citizens  of  the 
same  state,  claiming  lands  under  grants  of  different  states ;  and 
between  a  state,  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects." 

^'  In  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls,  and  those  in  which  a  state  shall  be  a  party,  the 
Supreme  Court  ^all  have  original  jurisdiction.  In  all  other 
cases  before  mentioned,  the  Supreme  Court  shall  have  appellate 
jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and 
under  such  regulations,  as  the  Congress  shall  make."  The 
words,  "  the  judicial  power  shall  extend  to,  &c.  mean,  that  the 
federal  organs  of  judicial  power  shall  ^have  jurisdiction  of,  &c. 
Here  it  is  important  to  noto  a  distinction  between  legislative 
and  judicial  power :  Jurisdiction,  or  jus  dicere,  in  our  courts, 
knplies  nothing  exclusive ;  but  legislation,  or  jus  facere,  often 
implies  exclusive  power.  To  make  law  is  an  exercise  of  the 
wiD.  in  establishing  a  rule  of  action ;  to  expound,  and  admin- 
ister the  law,  is  the  exercise  of  judgment,  and  legal  science  in 
the  application  of  that  rule. 

The  powers  of  Congress  "  to  regulate  commerce  with  foreign 
nations,"  and  '^  to  make  war,"  are,  in  their  nature,  exclusive ; 
because  they  are  utterly  repugnant  to,  and  irreconcilable  with, 
the  exercise  of  a  concurrent  power  of  willing,  or  legislating^  on 
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ALBANY,  the  same  subjocts.  But  whether  the  exercise  of  judicial  power, 
^^^^^^}^j^  in  any  of  the  8pecified  cases,  be  exclusive  or  roncurrentj  the 
U.  Statxi  terms  of  that  article  of  the  constitution  are  equally  satisfied. 
In  either  case,  the  judicial  power  of  the  United  iitates  "  extends 
to"  those  cases ;  and,  looking  at  that  section  alone,  there  is  no 
necessary  repugnance,  or  inconsistency,  in  the  idea  of  a  con- 
current jurisdiction  in  the  state  courts.  But,  in  examining  the 
whole  instrument,  and  considering  the  objects  and  -design  of 
the  federal  government,  and  its  genius  and  structure,  in  relation 
to  the  state  governnoents,  and  allowing,  ako,  to  the  federal 
government  tlie  inherent  and  implied  power  of  self-prescrvar 
tion,  I  think  the  constitution  has  vested  in  Congress  a  large 
discretion ;  not  only  in  the  organization  of  the  courts  of  the 
Union,  but  in  the  modification  of  the  judicial  power  of  the 
United  States,  in  the  specified  cases  to  which  it  is  to  extend. 

This  legislative  discretion  I  find  in  that  clause  of  the  con- 
stitution which  empowers  Congress  *'  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested  by  this  consti- 
tution in  the  government  of  the  United  States,  or  in  any  d(^ 
partment  or  officer  thereof" 

It  is  here  worthy  of  remark,  that  the  constitution  has;  so 
completely  framed  and  reared  the  legislative  and  executive  de- 
partments^ that  nothing  remained  but  to  elect  and  appoint  the 
representatives,  senators,  president,  and  vice  president ;  and 
those  functionaries  were  ready  to  move  in  *their  appointed 
spheres.  But  the  primary  duty  of  creatitig-  the  judiciary  de- 
partment, is  referred  to  Congress.  The  constitution,  in  reganl 
to  that  branch  of  the  government,  has  done  no  more  than  to 
enjoin  upon  Congress  the  duty  of  organizing  the  Courts  of 
the  Union ;  and  of  distributing  and  regulating  Uie  judicial 
power  in  the  specified  cases. 

The  legislative  discretion  on  that  subject  has^  indeed,  import 
tant  constitutional  limits.  There  must  be  ^  Supreme  Court ; 
there  may,  and  I  think  there  must  be,  at  all  times,  courts  of 
the  United  States  inferior  to  the  Supreme  Court  The  judi- 
cial organs  of  the  Union  shall  have  jurisdiction  in  all  the 
specified  oases.  Congress,  therefore,  cannot  divest  them  of 
such  jurisdiction.  In  certain  of  those  specified  cases,  <*  the 
Supreme  Court  shall  have  original  jurisdiction ;"  and  in  all  the 
other  specified  cases,  it  ^^  shcdl  have  appellate  jurisdiction,  with 
such  exceptions,  and  under  such  regulations,  as  Congress  shall 
make." 

These  are  all  the  provisions  in  the  constitution,  in  legard  to 
the  judicial  power;  and.  we  find,  that  in  the  <'act  to  establish 
the  judicial  courts  of  the  United  States,"  (^4th  September, 
1789j)  Congress  not  only  organized  the  courts^  and  gave  a 
legislative  exposition  of  the  constitution  in  many  particulars, 
but  also  exercised  a  broad  discretion  in  enacting,  that  in  cer- 
tain cases  the  jurisdiction  of  the  various  courts  shall  be  origi- 
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oal  or  appellate,  exclusive  or  concurrent,  as  they  deemed     aisa^x, 
expedient,  in  reference  to  the  state  courts,  ^^^1^^^-,^ 

The  question  now  is,  whether  Congress  have  transcended  u,  ^iT** 
the  limits  of  the  constitution  in  enacting,  that  for  the  pecuniary  i  ^^]^"m,. 
penalty  in  this  case,  a  ^^suU  and  recovery,  may  be  had  in  any 
state  C9urty\  ^c.  ^^havin^  like  jurisdiction  1"  I.  adioit  that 
Congress  cannot  vest  judicial  power  in  a  state  courts  nor  transfer 
such  power  from  the  federal  courts,  so  a?  to  divest  them  of  it ; 
but  there  is  a  class  of  cases,  in  which  I  think  Congrc^  has  a 
discretion  to  make  the  jurisdiction  of  the  federal  courts  either 
exclusioc  or  concuirent,  as  they  shall  judge  expedient,  from 
time  to  time.  In  all  the  specified  cases,  the  judicial  power  of 
the  Union,  either  original  or  appellate,  must  exist,  and  be 
m«untained  in  the  federal  courts,  except  where  Congress  may 
see  fit  to  limit  *the  right  of  appeal.  But  the  constitution  is  [  *  1 5  J 
as  completely  satisfied,  and  the  design  of  the  federal  judica- 
tures is  as  w«ll  answered,  in  many  of  the  sp)ecified  cases,  by  the 
exercise  ot  ajj^eUaie^  as  of  original^  jurisdiction.  Nor  does  it 
make  any  essential  diiierence,  whether  the  jurisdiction  of  the 
federal  courts  be  exclusive  of,  or  concurrent  with,  that  of  the 
state  CDurts ;  because  the  appellate  power  of  the  federal  courts 
is  made  co-extensive  with  the  coftwurrent  jurisdiction  of  the 
state  courts  in  the  specified  cases,  unless  Congress  choose  to 
limit  the  right  of  <ippeal.  For  instance,  ^'  in  all  cases  in  law  ^ 
and  equity  arising  under  the  constitution,  the  laws  of  the 
United  States,  B.nd  treaties  made,  or  which  shaU  be  made, 
under  their  autliority,"  it  is  not  very  important,  as  it  regards 
public  policy,  whether  the  state  courts  have  concurrent  juris- 
diction or  not,  because  the  appellate  power  of  the  federal  courts 
attaches  in  al]  those  cases,  and  it  is  ordinarily  an  ample  remedy 
for  correcting  state  influence  or  partialities,  and  producing  uni- 
formity of  decision. 

In  the  particular  case  now  before  us,  I  cannot  bring  my 
naind  to  the  conclusion,  that  Congress  has  violated  Jhe  consti- 
tution in  enacting  that  this ''  suit  may  be  bjcought,  and  a  recov- 
ery had,"  in  a  state  court.  That  statute  has,  in  efiect,  only 
waived  the.  exclusiveness  of  federal  jurisdiction,  quoad  hoc; 
and  ouj  entertaining  this  suit  is  perfectly  consistent  with  the 
concurrent,  aa  well  as  the  appellate,  jurisdiction  of  the  federal 
courts.  Whether  we  hold  cognkanoe  or  not,  the  judicial 
power  of  the  Umted^  States^  in  this,  case,  is.  ^^  vested  >»"  the 
federal  courts;  it  does  ^^ extend:  to^^  the  case  now  before  us.; 
and  if  we  decide  wrong,  it  is  a  case  for  an  app^eal  firom  the 
court  of  dernier  report  of  this  slate,  to  the  Supceme  Court  of 
the  United  States. 

The  decision  of  the  Supreme  Gouit  of  the  United  StattB 
m  the  case  of  Martin  y,  Hmter^s  Lessee,  (1  Wheaioin,  304.) 
has  my  entire  approbation  ;  and  I  gladly  avail  myself  of  this 
occasion,,  to  render  my  tribute  of  respect  for  the  pofoundy  por- 
«tipious>  and  dispassionate  reasoning  of  the  two  learned  judges 
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ALBANY,  who  delivered  opinions  in  that  case.  I  am  unable  to  discern 
^^^J^^  how  that  decision  can  be  applied  as  an  authority  in  favor  of 
the  defendant  in  this  case.  The  principaF*question  there  was, 
whether  the  appellate  jurisdiction  of  the  Supreme  Court  of  the 
United  States  extended  to  a  judgment  of  the  highest  court  in 
Virginia,  which  involved  the  construction  of  a  treaty ;  and 
whether  the  act  of  Congress,  allowing  and  regulating  such  ap 
peal,  was  constitutional  ?  The  court  decided  in  favor  of  such 
appellate  jurisdiction,  and  affirmed  the  validity  of  the  statute 
of  the  United  States,  on  the  ground,  that  as  the  cause  involved 
the  construction  of  a  treaty,  it  was  one  of  the  specified  case? 
in  which  the  judicial  power  of  the  United  States  "  shall  be  vest 
cd"  in  the  federal  court,  and  to  which  the  judicial  power  "  shall 
extend ;"  and  that,  although  the  state  court  had  rightful  origina) 
jurisdiction  of  the  cause,  yet,  if  in  any  stage  of  it  the  construc- 
tion of  a  treaty  became  material,  then  the  qasus  fisderis  occurred, 
and  the  appellate  jurisdiction  was  "  vested  in^^  the  federal  court, 
and  "  extended  to^'  the  case.  Far  from  wishing  to  impeach 
that  decision,  I  claim  to  derive  authority  from  it  in  support  of 
my  opinion  in  this  cause. 

That  case  shows,  that  I  am  correct  in  assuming  the  posi- 
tion, that  in  this  case,  one  of  those  specified  the  Federal  Court 
is  "  vested^'  with  jurisdiction,  although  the  state  court  also  ha» 
*  original  and  concurrent  jurisdiction  over  the  same  subject ;  or 
in  other  words,  that  to  be  vested  with,  does  not  imply  exclusive 
jurisdiction. 

The  questions  in  this  case,  according  to  my  apprehension, 
are  these:  1st.  Whether,  independent  of  any  provision  in  the 
constitution  of  the  United  States,  the  general  common  law 
jurisdiction  of  this  court,  attaches  in  such  a  case  ?  and  2dly,  If 
such  a  right  exists  on  genehil  principles,  as  an  inherent  power 
in  this  court,  whether  there  be  any  thing  in  the  constitution  of 
the  United  States  which  deprives  us  of  such  jurisdiction? 
These  questions  depend  upon  the  positive  enactments  of  the 
constitution,  and  our  peculiar  municipal  regulations ;  and, 
therefore,  we  cannot  expect  to  derive  much  light  from  any  ad- 
judged cases  in  England,  or  from  any  foreign  jurists.  But,  with 
patriotic  pride,  •  I  refer  to  the  opinions  of  a  profound  jurist, 
and  illustrious  statesman  of  our  own  country,  whose  mind 
illumined  every  object  to  which  it  was  directed.  The  intellect 
of  Hamilton  has  beamed  upon  this  subject ;  and  his  cotempo- 
I  ♦  17  ]  rary  exposition  *of  the  constitution,  deserves  the  most  respect- 
ful deference. 

In  the  number  82  of  Publius,  (see  Federalist,  2d  vol.  page 
243.)  he  says,  "  the  states  will  retain  bII  pre-existing  authorities 
which  may  not  be  exclusively  delegated  to  the  federal  bead ; 
and  this  exclusive  delegation  can  only  exist  in  one  of  three 
cases:  where  an  exclusive  authority  is,  in  express  terms, 
granted  to  the  Union ;  or  where  a  particular  authority  is  grant- 
ed to  the  Union,  and  the  exercise  of  a  like  authority  is 
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prohibited  to  the  states ;  or  where  an  authority  is  granted  to  ALBANY, 
the  Union,  with  which  a  similar  authority  in  the  states  would  be  ^^JffJJ^Jj^^ 
utterly  incompatible.  Though  these  principles  may  not  apply  u.  Statm 
mth  the  same  force  to  the  judiciary,  as  to  the  legislative,  power ;  ,  x\op 
yet  I  am  inclined  to  think,  that  they  are,  in  the  m^dn,  just,  with 
respect  to  the  former  as  well  as  the  latter.  Under  this  impres- 
sion, I  shall  lay  it  down  as  a  rule,  that  the  state  courts  will 
retain  the  jurisdiction  they  now  have,  unless  it  appears  to  be 
taken  away  "^i»  one  of  the  enumerated  niodes."  "The  only 
thing  in  the  proposed  constitution,  which  wears  the  appearance 
of  confining  the  causes  of  federaJ  cognizance,  to  the  federal 
u)urts,  is  contained  in  this  passage,  *  the  judicial  power  of  the 
United  States,  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  shall,  from  time  to  time, 
ordain  and  establish.'  This  might  either  be  construed  to 
signify,  that  the  supreme  and  subordinate  courts  of  the  Union, 
should  alone  have  the  power  of  deciding  those  causes  to  which 
their  authority  is  to  extend  ;  or  simply  to  denote,  that  the  or- 
gans of  the  national  judiciary  should  be  one  Supreme  Court, 
and  as  many  subordinate  courts  as  Congress  should  think  proper 
to  appoint:  in  other  words,  that  the  United  States  should 
exercise  the  judicial  power  with  which  they  are  to  be  invested, 
through  one  supreme  tribunal,  and  a  certain  number  of  inferior 
ones,  to  be  instituted  by  them.  The  first  excludes,  the  last 
admits,  the  concurrent  jurisdiction  of  the  state  tribunals ;  and 
as  the  first  would  amount  to  an  alienation  of  state  power 
by  implication,  the  last  appears  to  me  the  most  defensible  con- 
struction." 

"  But  this  doctrine  of  concurrent  jurisdiction,  is  only  clearly 
applicable  to  those  descriptions  of  causes,  of  which  *the  state  [  *  ^8  J 
courts  have  previous  cognizance.  It  is  not  equally  evident  in 
relation  to  cases  which  may  grow  out  of,  and  be  pcciiliar  to,  the 
constitution  to  be  established  ;  for  not  to  allow  the  state  courts 
a  right  of  jurisdiction  in  such  cases,  can  hardly  be  considered 
as  the  abridgment  of  a  pre-existing  authority.  I  mean  not, 
therefore,  to  contend,  that  the  United  States,  in  the  course  of 
legislation  upon  the  objects  entrusted  to  their  discretion,  may 
not  commit  the  decision  of  causes  arising  upon  a  particular 
regulation,  to  the  federal  courts  solely,  if  such  a  measure  should 
be  deemed  expedient ;  but  I  hold,  that  the  state  courts  will  be 
divested  of  no  part  of  their  primitive  jurisdiction,  further  than 
may  relate  to  an  appeal ;  and,  lam  even  of  opinim^.that  in  every 
case  in  which  they  were  not  expressly  excluded  by  the  future  acts 
of  the  national  legislature,  they  will,  of  course,  taJce  cos^nizance 
of  the  causes  to  which  those  acts  may  give  birth.  This  I  infer 
from  the  nature  of  judiciary  power,  and  from  the  general  genius 
of  the  system.  The  judiciary  power  of  every  government 
looks  beyond  its  own  local  or  municipal  laws ;  and  in  civil 
cases,  lays  hold  of  all  subjects  of  litigation  between  parties 
within  its  jurisdiction,  though  the  causes  of  dispute  are  relative 
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ALBANY,     to  the  law^s  of  the  most  distant  part  of  the  globe.     Those  of 

^^^^j!^^  Japany  not  less  than  of  New^  York^  may  fiimish  the  objects  of 

V    8TATK4    logl^  discussion  to  our  courts.     When,  in  addition  to  this,  wc 

Uthbop     ^^^^i^^^  ^^  state  governments,  and  the  national  government, 

as  they  truly  are,  in  the  light  of  kindred  systems,  and  as  parts 

of  one  wholcy  ih^  inference  seems  to  be  conclttsivey  that  the  state 

courts  would  have  a  concurrent  jurisdiction  in  all  catscs  arising 

under  the  laws  of  the  VhioMy  wh^re  it  was  not  expresslu  pro 

hihitedy 

^^  Here  another  question  occurs ;  what  relation  would  sut>> 
sbt  between  the  national  and  state  courts,  in  these  instances 
of  concurrent  jurisdiction  ?  I  answer,  that  an  appeal  would 
certainly  he  fr  >m  the  latter,  to  the  Supreme  Court  of  the 
United  States,  The  constitution,  in  direct  terms,  gives  an  ap- 
pellate jurisdiction  to  the  Supreme  Court,  in  all  tlie  enumerat- 
ed cases  of  federal  conusance,  in  which  it  is  not  to  have  an 
original  one,  without  a  single  expression  to  confine  its  operation 
[  •  19  ]  to  the  inferior  federal  courts.  The  *objects  of  appeal,  not  the 
tribunals  from  which  it  is  to  be  made,  are  alone  contemplated." 
'^  Agreeably  to  the  remark  already  made,  the  national  and  state 
systems  are  to  be  regarded  as  one  whole.  The  courts  of  the 
latter  will,  of  course,  be  natural  auxiliaries  to  the  execution  of 
the  laws  of  the  Union,  and  an  appeal  from  them  will  as  naturally 
lie  to  that  tribunal,  which  is  destined  to  unite  and  assimilate 
the  principles  of  national  justice,  and  the  rule  of  national  de- 
cision. The  evident  aim  of  the  plan  of  the  convention  is,  that 
all  the  causes  of  the  specified  classes  shall,  for  weighty  pubUc 
reasons,  receive  their  original  or  final  determination  in  the 
courts  of  the  Union." 

If  I  do  not  deceive  myself,  the  whole  scope  of  this  com- 
mentary corresponds  with  the  view  which  I  have  taken  of  this 
subject,  and  fully  authorizes  the  inference,  that  if  the  act  of 
Congress,  imposing  these  pecuniary  penalties,  had  not  appointed 
the  j^rum,  the  original  jurisdiction  would  have  been  concur- 
rent. Confess  have  said,  that  the  federal  courts  shall  have 
exclusive  jurisdiction  in  regard  to  these  penalties,  except  where 
the  cause  of  action  arises  more  than  fifty  miles  from  the  pkce 
of  holding  the  District  Court ;  and  in  this  peculiar  class  of 
cases  they  allow  a,  concurrent  jurisdiction. 

The  ''act  to  establish  the  judicial  courts  of  the  United 
States,^*  (September  24,  1789,)  and  all  the  successive  acts  of 
Congress  on  that  subject,  accord  with  this  in^terpretation  of 
the  constitution ;  forit  will  be  seen,  that  Congress  have  exercised 
a  discretion,  which  has  been  varied  fit>m  time  to  time,  so  as, 
at  one  time,  to  give  exclusive^  and  at  other  times  only  concur^ 
renty  original  jurisdiction  to  the  federal  ^courts  over  the  same 
subject 

The  decision  in  the  case  of  Martin  v;  Hunter* s  Lessee  (beforo 
cited,)  has  settled  the  point,  that  wherever  a  state  court  holds 
QOgnizOQce  ija  any  of  the  specified  cases  to  which  ''  the  judicial 
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powers  of  the  United  States  extends,"  the  Supreme  Court  of     Albany, 
the   United  States  has  apiyellate  jurisdictiqn,  subject  only  to  .^^Jf^JjJ^J^ 
8ach  exceptions  as  Congress  shall  make,  so  that  the  system  is   u.   Statbf 
rendered  harmonious,  and  the  design  of  the  ponstitution  is     _     ^• 
effectuated,  by  securing  to  the  courts  of  the  Union,  either 
original  or  final  jurisdiction,  in  *'all  the  cases  in  which  our        [  *  ^  i 
national  policy  required  that  the  federal  government  siiould 
exercise  supreme  judicial  authority. 

I  have  read  and  examined,  with  respectful  attention,  the 
opinion  of  the  General  Court  of  Virginia^  in  the  case  of 
Jackson  v.  Row^  (delivered  by  White,  presiding  judge,  and 

Jublished  in  the  National  Intelligencer,  on  the  23d  of  Decern- 
er,  1815,)  on  the  very  point  now  before  us;  and,  with  great 
respect  for  tHat  high  tribunal,  I  think  it  erred  in  pronouncing, 
that  "  the  act  of  Congress  was  unconstitutional ;"  and  "  that 
to  assume  jurisdiction  over  the  case,  would  be  to  exercise  a 
portion  of  the  judicial  power  of  the  United  States^  I  am  of 
opinion,  that  this  court  has  jurisdiction  to  give  a  civil  remedy 
for  a  debt  due  to  the  United  States,  whether  that  debt  accrued 
upon  contract,  or  by  way  of  penalty  for  a  violation  of  a  statute. 
We  do  not  acquire  such  jurisdiction  by  virtue  of  the  act 
of  Congress  ;  it  is  inherent  in  this  court,  as  a  court  of  general 
coriimon  law  jurisdiction.  Congress  cannot  compel  a  state 
court  to  entertain  such  a  suit.  Ii  they  had  said,  imperatinely^ 
thac  state  courts  shall  hold  cognizance  in  such  cases,  then,  in- 
deed, the  question  would  have  arisen,  whether  they  had  a  right 
to  constitute  us  the  organ  of  judicial  power  for  the  United 
States  1  In  the  present  case,  I  do  not  understand  them  as 
intending  such  an  absurdity.  In  enacting  that  "  such  suit 
and  recovery  may  be  had  beiore  any  state  court,  &c.,  having 
jurisdiction  in  like  cases,"  I  understand  nothing  more  than 
that  the  United  States  voluntarily  submit  themselves  as  suitors 
in  our  courts,  and  the  attorney  for  the  United  States  is  author- 
ized for  that  purpose.  In  doing  so,  Congress  have  not 
attempted  to  ordain  and  establish  the  state  courts,  as  inferior 
courts  of  the  United  States,  in  the  sense  of  the  constitution ; 
but  have,  in  effect,  merely  qualified,  or  repealed  in  part,  the 
original  statute  of  the  United  States,  (passed  the  24th  of  Sep- 
tember^ 1789,)  which  gave  exclusive  jurisdiction  to  the  federal 
courts  for  such  penalties.  If  a  state  has  no  organs  of  judicial 
power  adapted  to  such  a  case;  or  if  a  state  court  refuse  to 
hold  cognizance  in  such  a  suit,  then  the  provision  in  the  act 
of  Congress  becomes  nugatory,  and  the  remedy  must  be  had 
in  the  federal  coyrt.  If  a  state  court  exercises  *jurisdiction  in  [  *  21  ] 
such  ca^e,  it  is  subject  to  the  appellate  jurisdiction  of  the 
federal  court. 

Whether  the.  courts  of  one  sovereign  would  hoM  jurisdiction 
of  civil  suits,  wherein  another  s^overeign  appears  as  plaintiff, 
depended  originally  on  the  pleasure  of  the  sovereign  to  whom 
the  suitor  applied  for  justice ;  but  by  the  usage  and  comity  of 
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AJ.BA>v,     nations,  it  has  ripened  into  a  right,  in  all  cases  of  contract, 
^^JIJJJ^j!^^  so  as  to  impose  a  duty  on  the   courts   of  every  sovereign 
u.   Statsb    to  afford  such  remedies  to  any  other  sovereign,  or  his  subjects, 
Laturop      ot  P^(i<^^  with  the  nation  where  the  remedy  is  sought.     It  seems 
to  tne  that  the  General  Court  of  Virginia  erred  in  assuming, 
which  they  appear  to  do  in  the  case  of  Jackson  v.  Row^  (be- 
fore cited,^  that  their  right  to  entertain  such  a  suit  was  to  be 
derived,  it  at  all,  from  the  act  of  Congress  merely,  as  consti- 
tuting them  a  court  for  that  purpose. 

Suppose  Congress  should  enact,  that  custom-house  bonds 
shall  be  sued  in  the  state  courts ;  such  a  law  would  not  estab- 
lish new  courts  for  the  United  States ;  it  would  not  enlarge  the 
jurisdiction  of  state  courts ;  but  must  be  considered  as  directory 
to  their  attorney  to  ask  a  remedy  in  our  courts.  Suppose  our 
.  national  government  should  direct  the  attorney  for  the  United 
States  to  sue  for  like  penalties  in  the  courts  of  Florida,  or  of 
Canada,  it  might  be  justly  said,  that  such  an  act  would  be  in- 
expedient and  unwise,  as  improperly  asking  a  &vor  of  a  foreign 
government,  which  it  might  lawfully  grant  or  refuse ;  but  I 
see  no  ground  to  say,  that  such  an  act  would  be  unconstitur 
tional. 

In  regard  to  the  distinction  between  civil  actions  founded 
on  penal  statutes,  and  actions  on  contracts,  the  law  and  usage 
of  nations  impose  no  obligation  on  one  sovereign  to  afford  a 
remedy  to  enforce  a  penal  law  of  another  sovereign  ;  and  it  is 
optional  for  the  former  to  do  it  or  not,  according  to  his  own 
convenience. 

It  is  said  to  be  a  fundamental  maxim,  that  the  courts  of  one 
sovereign  will  not  take  cognizance  of,  or  enforce,  the  penal 
laws  of  another  sovereign  ;  but  I  think  it  more  correct  to  say, 
that  one  sovereign  ought  not  to  entrust  the  execution  of  his  penal 
laws  to  the  courts  of  another  sovereign ;  and  as  applicable  to 
[  •  22 1  sovereigns  of  distinct  and  sepamte  territorial  *jurisdictions, 
there  is  obvious  reason  and  wisdom  in  the  policy  of  such 
usage.  But  when  we  consider  the  complex  and  peculiar 
structure  and  relations  of  our  federal  government  and  our 
state  governments,  moving,  indeed,  in  different  spheres,  but 
occupying  the  same  territorial  space,  and  operating  upon,  and 
for  the  benefit  of  the  same  people,  the  practice  of  other  inde- 
pendent nations  affords  no  analogy  sufficiently  strong  to  guide 
us  in  the  present  case. 

That  a  state  court  can  in  no  case  hold  Jurisdiction  to  punish, 
criminaliter,  for  an  offence  against  the  United  States,  is  clear, 
for  this  plain  reason,  that  every  criminal  prosecution  must 
charge  the  offence  to  have  been  committed  against  the  state 
or  sovereign,  whose  courts  sit  in  judgment  on  the  offender 
In  the  administration  of  criminal  justice,  every  sovereign  act« 
as  judge  in  his  own  case,  as  the  offended  party ;  and  a  state 
court  cannot  act  as  an  organ  of  judicial  power  representing 
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the  United  States,  because,  in  its  appointment,  tenure^  and    Albany. 
accountability,  it  is  independent  of  the  federal  government.        Ausiisujai^^ 

This  court,  in  its  judicial  functions,  now  represents  the  Waddikoii^s 
aovereignty  of  the  state  of  Neiv-  YorJCy  as  to  the  question  ^  i  ,  c  ^ 
before  us;  and,  considering  the  intimate  relation  between  the 
state,  and  the  United  States,  and  the. common  interest  which 
all  the  states  have,  in  maintaining  and  giving  complete  effect 
to  the  laws  olf  the  Union  ;  and  considering,  also,  that  the  pro- 
vision in  the  act  of  Congress  in  this  class  of  cases,  is  for  the 
benefit  and  accommodation  of  our  own  citizens,  in  rendering 
it  more  cheap  and  easy  to  defend  themselves  when  sued  for 
sach  penalties ;  I  think  it  fit  and  expedient  to  afford  the  rem- 
edy of  a  civil  action,  to  enforce  this  penal  statute  of  the  United 
States,  •  \ 

In  coming  to  this  conclusion,  I  perceive  no  ffreat  danger 
of  introducing  those  evils,  so  eloquently  described,  and  so 
feelingly  deprecated  by  the  General  Court  of  Virginia,  as  a 
"  system  of  a  strange  kind  of  Mosaic  war,  in  tne  judiciary 
of  nations.  Here  a  Cadi  sitting  in  judgment  upon  an  Italian, 
denying  the  pope's  infallibility ;  there  the  stern  fathers  of  the 
holy  inquisition,  putting  a  poor  Tiu'Ic  to  the  rack,  because  he 
denies  that  Mahomet  is  the  prophet  of  God;  the  judges  of 
republican  Virginia,  pillorying  an  Englishman  ^for  libeling  royal-  [  *  23  1 
ty;  and  the  court  of  King's  Bench,  inflicting  the  same  punish- 
ment upon  an  American,  for  libeling  the  government  of  the 
United  States,  for  the  late  declaration  of  war."  {JacTcson  v. 
Row,  before  cited.) 

Whenever  either  of  the  cases  supposed  by  the  General 
Court  of  Virginia  shall  occur,  I  will  examine  it  without 
prejudice ;  but  in  this  case,  I  am  of  opinion,  that  there  ought 
to  be  judgment  for  the  plain tiffs.f  t  Videmiu.pA 

Judgment  for  the  defendant. 


Waddington  against  The  United  Insurance  Com- 
pany. 

THIS  was  an  action  on  a  policy  of  insurance  on  the  cargo  '^  ■"n^^ 'J|" "" 
of  the  Brig  African,  "at,  and  from  Gothenburgh  to  Carlshuncy  Jurancey  whei» 
or  any  other  port  of  deHvery  in  the  Baltic;  i(  turned  away,  j!f®^!i^jjJ'rifioi«i 

loss,  and  lui'N 
the  usual  money  coanU,  he  will  he  cntillcd  to  a  iudgmcnt  for  a  return  of  the  premium^  if  the  court  slnwUx 
be  of  opinion,  that  he  cannot  recover  for  a  total  loss,  on  the  rmand,  that  the  policy  never  attached ;  |itx»- 
vided  UM  defendants  have  aoi  compelled  him  to  make  his  election,  whether  he  would  proceed  for  iIm* 
pfemium  or  not 

And  as,  in  sacb  case,  (he  defendant  not  having  paid  the  premium  into  cooit,  the  plaintiflfis  entitled  to 
Mrresf  thereon,  from  the  commencement  of  the  suit,  or  from  the  time  when  the  defendants  ought  tc 
have  paid  the  premium  into  court. 

The  anowinr  of  interest  in  cases  of  this  nature,  rests  in  the  soond  discfetion  of  the  eonrt. 

The  plainUflT  is  not  allowed  costs  accruing  on  his  claim  for  a  total  loss  under  the  policy. 
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ALBANY,    or  warned  not  to  enter,  to  a  near  open  port"     Premium  seven 

^^^^^J^^  ond  a  half  per  cent,;  to  return   two  and  a  half  per  cent, 

Wapdirgtoh  if  the  risk  ends  at  Carhhuncy  in  safety.     The  declaration  con- 

u   T  ijis  Co   ^°^^  ^®  usual  money  counts.     The  African,  having  on  board 

'  goods   of  the   plaintin,  to  the  amount  insured,  sailed  from 

rhiladelphia,   on   the  10th  of  April,   1810,  and  arrived  at 

Gothenburgh,  in  the  month  of  June  following.   'After  a  long 

detention,  by  contrary  winds,  she  set  sail  from  Gethcnburgh, 

on  the  8th  of  October,  1810,  having  on  board  the  same  cargo 

which  was  laden  on  board  of  her  at  Philadelphia,  and,  among 

the  rest,  the  goods  of  the  plaintiff,  and  she  was,  afterwards, 

wrecked  in  the  Baltic,  and  wholly  lost,  with  her  cargo. 

At  the  trial,  the  plaintiff  produced  two  respectable  merchants 
in  the  city  of  JVcw^yorfc,  as  witnesses,  who  were  well  ac- 
quainted with  the  Baltic  trade,  and  one  of  whom  was  ^t 
Gothcnburgh  in  1810,  and  1811,  who  testified,  that  it  was 
usual,  and  customary,  for  American  vessels  bound  from  the 
United  States,  up  the  Baltic,  to  stop  at  Gothenhurgh,  for  in- 
j  '24]  formation  *respecting  the  market,  and  for  orders,  and  that 
they  often  discharge  their  cargoes  there,  but  that  tliey  had 
never  known  or  heard  of  an  instance  of  an  American  vessel 
taking  in  a  cargo  at  Gothenburgh,  for  the  Baltic;  and  that 
when  American  vessels  proceed  from  Gothenburgh  up  the 
Baltic  with  cargoes,  it  was,  according  to  their  knowledge  and 
^lief,  with  the  same  cargoes  which  they  brought  thither,  and 
without  landing  them. 

The  plaintiff,  also,  gave  in  evidence,  the  order  on  which  the 
insurance  was  made,  and  the  letter  accompanying  the  same, 
which  it  is  unnecessary  to  state. 

A  verdict,  by  consent,  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case  made,  and  which  either 
party  was  to  be  at  liberty  to  turn  into  a  special  verdict.  The 
plaintiff  claimed,  ^X  first,  to  recover  for  a  total  loss. 

T.  L.  Ogden,  for  the  plaintiff,  started,  that  he  demanded 
only  a  return  of  the  premium,  with  interest. 

Hoffman,  and  S.  Jones,  jun,,  contra,  said,  that  they  did  not 
deny,  that  the  plaintiff  was  entitled  to  a  return  of  premium ; 
but  they  insisted,  that  it  could  not  be  recovered  in  this  action ; 
and  that,  at  any  rate,  interest  otight  not  to  be  allowed.  Interest 
is  not  recovered,  of  course,  in  these  cases. 

Ogden,  in  reply.  The  courts  have  uniformly  given  to  the 
plaintiff  a  return  of  the  premium,  on  the  money  counts  in  the 
declaration,  when  they  considered  him  not  entitled  to  recover 
for  a  total  loss,  on  the  ground '  that  the  policy  never  attached. 
It  would  be  unreasonable  to  require  the  plaintiff  to  bring  two 
actions,  one  for  a  tofal  loss,  and  the  other  for  a  return  of 
premium. 
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Per  Curiam.     The  plaintifT  abandons  all  claim,  except  for     ALBAWT, 
the  return  of  the  premium,  and  on  this  he  claims  interest.   ^^^^^^Ji^^ 
The  defendants  admit  their  liability  for  the  premium,  but  insist   MxRCHAHT't 
that  it  ought  not  to  be  recovered  in  this  action,  and  contend,       ®^'* 
also,  that  interest  ought  not  to  be  allowed.  Bik^b. 

The  cause  has  hitherto  been  contested  on  .different  princi- 
ples ;  ^he  plaintiff  claiming  to  be  paid  a  total  loss  on  the  ^  *  ^^  ] 
goods.  His  action,  however,  is  adapted  to  recover  the  pre- 
mium ;  and  as  the  defendants  have  nt)t  taken  measures  to 
compel  him  to  elect  whether  he  would  go  for  the  premium  or 
not,  the  court  cannot  deny  him  a  right  to  recover  according  to 
his  case.  .  The  defendants  are  in  default.  They  ought  to  have 
paid  the  premium  into  court,  and  then,  if  the  plaintiff  had 
persisted,  it  would  have  been  at  his  own  hazard.  The  ques- 
tion of  interest  in  actions  of  this  nature,  is  within  the  sound 
discretion  of  the  court,  and  it  will  be  allowed  or  not,  according 
to  circumstances.  It  is  certainly  true,  that  the  defendants 
have  had  the  use  of  the  plaintiff's  money,  and  we  think  they 
ought  to  repay  it  with  interest,  from  the  time  when  they  ought 
to  nave  taken  their  stand,  and  paid  the  premium  into  court. 
They  pever  could  have  imagined  that  they  could  successfully 
contest  the  loss,  because  the  goods  were  not  laden  on  board 
at  Gottenburgh,  and  keep  the  premium  also.  We  are  of 
opinion,  that  the  plaintiff  is  entitled  to  recover  the  premium, 
and  interest  thereon,  from  the  time  of  the  commencement  of 
the  suit.  In  taxing  the  costs,  the  plaintiff  will  not  have  a  right 
to  any  costs,  accruing  on  his  claim  for  a  loss  under  the  policy. 

Rule  accordingly. 


ITie  President,  Directors,  &  Co.  of  the  MteRCHANx's 
Bank,  against  Birch  and  De  Witt,  Executors  of 
Birch.  , 

THIS  was  an  action  of  assumpsit,  brought  by  the  plaintiffs,  'J  ^  endowor 
as  endorsees  of  a  promissory  note,  against  the  defendants, '*aB  ^  \^26  1 
executors  of  the  endorsor ;  and  was  tried  the  4th  of  December,  dead  at  the 
1818,  at  the  New-York  sittings,  before  the  late  Chief  Justice.  ^'JJ**;^,^'*^^ 

The  ndte  Was  dated  the  22d  of  September,  1815,  made  by  There  be' ex^. 
JVhiting  if   Watson  for  1,300  dollars,  payable  to  J.  E.  R.  }^^'**£J^J^ 

to  the  holder, 
iiotjce  of  the  non-payment  must  be  given  to  them,  for  thev  represent  the  testator  or  intestate.  But  where 
■  nece  fell  due  the  Tld  of  December j  and  the  endorsor,  Dcin^  absent  on  a  vo^*a^  for  the  recovery  of  hit 
health,  died  at  sea,  on  the  12lh  of  December^  but  his  death  was  not  known  to  the  holders  until  JIfarcA  foU 
lowing,  and  the  will  was  not  proved,  nor  letters  testamentary  granfed  until  April  following,  it  was  held, 
that  notice  of  the  non-payment  having  been  left,  at  the  time,  at  the  dweliinff-house  of  the  endorsor,  his 
last  place  of  residence,  m  NeW'Yorkj  and  also  sent  by  post  to  his  family,  who  liad  shortly  before  removed 
into  the  eoontry,  it  was  sufficient  to  support  an  action  against  the  eiecutors  of  the  eiidorsor,  without  show- 
ing anr  notice  to  them  of  the  non>payment. 
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ALBAI««Y,     Birchy  or  order,  eighty-eight  days  after  date.     Payment  was 
^^j^^fj^^  duly  flcmanded  of  the  makers  on  the  '2:^d  of  December y  and 
Mxrcuant's   notice  of  the  non-payment,  directed  /.  E,  R.  Birchy  was,  on 
Bakk        the  next  day,  delivered  at  the  late  dwelling  house  of  the  en- 
BiRCH.       dorsor  in  the  city  of  New-  York,  his  lamily  having  a  short  time 
before  removed  to  Newburgh.     At  the  time  the  notice  was  so 
.delivered,  there  was  affixed  on  the  door  of  the  house,  a  notice, 
directing  all  persons  having  any  business  w  ith  J.  E.  /?.  Eirchy 
to  call  on  Dr.  Smith,  No.  338  Pearl  street.     Anotlier  notice 
of  the  non-payment,  directed  in  .Uie  same  manner,  was,  on  the 
same  day,  delivered  to  a  student  at  tiie  house  of  Dr.   Smith ; 
and  a  similar  notice  of  non-payment,  directed  to  J.  E.  It. 
Birch,  at  Ncicburgh,  was,  on  the  same  day,  put  into  the  post- 
office  in  the  city  of  New-  York.     The  notary  who  protested 
the  note,  in  a  conversation  with  De  Witt,  one  of  the  defend- 
ants, and  the  brother-in-law  of  the  endorsor,  inquired  of  him 
to  whom  he  should  deliver  notice  of  the  non-payment  of  the 
note,  and  De  flltt  replied,  "  To  Doctor  Smith ;  he  has  the  care 
of  all  Dr.  Birches  notes ; "  and  De  Witt,  at  the  same  time, 
informed  the  notary,  that  the   family  of  the   endorsor    had 
removed  to  Nttvburgh. 

It  was  admitted  that  Birch,  the  endorsor,  sailed  from  New- 
York  on  the  17th  day  of  November,  1615,  on  a  voyage  to 
Teneriffe,  for  the  recovery  of  his  health ;  and  that  he  died  at 
sea,  on  the  12th  of  December,  1815.  The  will  of  the  deceased 
was  proved,  and  letters  testamentary  granted  to  the  defend- 
ants, on  the  22do{  April,  1816;  but  no  notice  of  non-payment 
of  the  note  was  ever  delivered  to  the  defendants,  after  the 
letters  testamentary  were  so  granted  to  them.  The  family  of 
B.  removed  to  Ncicburgh  a  short  time  after  he  sailed  from 
New-York,  and  continued  to  reside  there  until  May,  1817. 
The  death  of  B.  was  not  known  in  New-York  when  the  no- 
tices of  non-payment  were  given,  and  not  until  his  wife  re- 
turned from  Teneriffe,  about  the  last  of  March,  1816. 
f  *  27  ]  *Upon  the  evidence  of  these  facts,  the  defendants  request- 

ed the  judge  to  charge  the  jury,  that,  as  the  note  fell  due 
after,  the  death  of  the  endorsor,  the  holders  ought  to  have  given 
notice  of  the  non-payment  to  the  defendants,  as  executors, 
within  a  reasonable  time  after  the  probate  of  the  will  of  the 
testator,  and,  not  having  done  so,  the  defendants  were  not  liable; 
out  the  chief  justice  being  of  opinion  tdat  the  plaintiffs  had 
given  sufficient  notice  of  the  non-payment,  the  jury,  uirder  his 
direction,  found  a  verdict  for  tlie  plaintiffs,  for  1590  dollars  and 
29  cents. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  which  was  submitted  to  the  court,  on  the  above  case 
without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
only  question  in  this  case  is,  whether  due  notice  .was  given  of 
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the  non-payment  of  the  note  by  the  maker,  so  as  to  charge  the     Albany. 
defendants,  who  are  the  executors  of  the  endorsor^  >^I!5^I^Jdlfr^ 

It  is  not  denied,  that  the  plaintiffs,  the  holders  of  the  note,  M£aciiAirT*8 
gave  all  the  notice  in  their  power  to  give,  when  the  note  fell  ^^"' 
due ;  notice  was  left  at  the  last  residence  of  the  endorser,  Birch. 
another  notice  was  left  with  his  reported  agent,  and  another 
was  sent  to  the  residence  of  his  family  in  the  country,  through 
the  post'ofBce.  But  it  is  insisted,  that  the  endorser  being,  in 
bcty  dead  when  the  note  fell  due,  although  the  fact  was  un- 
known until  some  months  afterwards,  notice  should  have  been 
given  to  his  executors.  It  appears,  that  the  note  became  due 
on  the  22d  of  December ^  1815,  that  Birch  sailed  from  New* 
York  on  the  17th  of  November,  1S15,  on  a  voyage  to  Ttntriffcy 
and  died  at  sea,  on  the  12th  of  December  following;  that  nis 
will  was  proved,  and  letters  testamentary  granted  thereon,  on 
the  22d  of  April,  1816,  and  that  his  death  was  not  known  at 
Ncw'Yorlc  until  the  last  o{  March,  1816.  No  notice  was  given 
to  the  executors  of  the  non-payment  of  the  note. 

The  case  of  Stewarts  v.  The  Ejoecutors  of  EJen,  (2  Caines's 
Hep,  121.)  governs  and  decides  this  case.  In  that  case,  the 
note  fell  due  on  the  8th  of  November,  1798,  the  endorsor, 
Jtfe«fcc/jB/e»,  died  on  the  13th  of  September,  1798;  and  it 
•was  held  by  the  court,  tliat  notice  directed  to  the  endorser  [  *  28  ] 
himself,  and  left  at  his  dwelling  house,  which  was  shut  up,  was 
good  notice.  Mr.  Justice  Livingston,  in  dehvering  the  opinion 
of  the  court,  observed,  "  nor  was  it  fiital  to  direct  the  notice 
to  the  endorsor  himself,  for  as  it  was  not  known,  whether  he 
had  made  a  will,  nor  who  his  executors  were,  until  long  after, 
if  was  full  as  probable,  that  it  would  reach  the  parties  interested 
by  this  address,  as  by  any  other ;  some  one  of  the  deceased's 
family  would  opei-  it,  or  sec  it  safely  delivered  to  an  execu- 
tor ;  the  notice,  therefore.  Was  well  served,  and  its  address 
proper." 

If  an  endorsor  be  dead,  at  the  maturity  of  a  note,  and  there 
be  executors,  or  administrators,  at  that  time,  known  to  the 
holder,  notice  must  be  given  to  them,  for  they  represent  the 
testator,  or  intestate,  and  are  as  fully  entitled  to  notice  as  he 
would  be,  if  alive.  But  it  is  a  novel  principle,  unsupported 
either  by  precedent  or  authority,  that  notice  is  to.be  given  to 
the  representatives  of  the  endorsor,  and  who  become  such  long 
after  the  note  has  fallen  due.  The  rights  of  the  holder  of  a 
note  or  bill,  are  to  be  determined  by  his  acts,  when  the  note 
or  bill  becomes  due ;  and  if  he  then  gives  such  notice,  as  under 
the  existing  state  of  facts  the  law  requires  of  him,  his  rights  are 
fixed,  and  he  cannot  be  required  to  superadd  any  other  notice, 
at  a  future  period.  In  the  case  cited,  no  notice  had  been  given 
to  the  executors,  and  we  perceive,  that  the  notice  delivered  at 
the  dwelling  house  of  the  deceased  endorsor,  was  pronounced 
to  be  well  delivered. 

We  have  not  been  furnished  with  the  pleadings,  and,  there*' 
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ALBANY,    fore,  cannot  notice  any  suggestions,  that  the  proof  did  not 
^^^^^\}^^  correspond  with  the  averments  in  the  declaration  :  nothing  is 
Jacksoh      referred  to  us,  but  the  sin^e  point,  whether  due  notice  was 
^-  given  to  the  endorser. 

Judgment  for  the  plaintiffs. 


[*29]         *Jackson,  ex  dem.  Livingston  and  otherSj  .against 

Freer. 

Whcre^a  iwrg*  THIS  was  an  action  of  ejectment,  for  land  in  Walton  in 
was  grained,  by  Delaware  county,  and  was  tried  at  the  Delaware  circuit,  before 

li'oiic«*'of '"the  *''"•  Justice  Yates,  on  tlie  30th  of  June,  1S18. 
laud  office,  to      The  Icssors  of  the  plaintiff  deduced  a  regular  title,  by  de- 
dcscrib  °^**^'  scent,  from  Peter  Van  Bntgh  Linngston,  the  patentee,  to  lot 
tract  by  lu  ex-  No.  104.   in  the  tract  of  land  granted  to  Peter  Van  Brugh 
crior  lines  a-  Lifjin^ston,  Lawrence  Kortris^ht,  and  others.     The  patent  was 

one  *    aud    cli-  "^  ^ 

rcciii'igihe  tract  dated  the  14th  of  August,  1786,  and  passed  the  secretary's 

•d  ''lU'^ve'^  ^^^^  ^^^  ^^  ^^  September,  1789,  and  was  introduced  at  the 
Dr-gcnorai.  aud  trial,  With  an  exemplification  of  the  map  made  under  the  dircc- 
n('r*ibr  the  ^^^^  ^^  ^^^  survcyor-gcneral,  and  filed  in  the  secretary's  office, 
iev«  nil  lots,  ac-  designating  the  several  lots  in  the  tract.  From  authenticated 
rciuralnlfma^  copics  of  the  minutcs  of  the  commissioners  of  the  land  office, 
of  sil^h'survcy';  ou  the  8th  of  October,  1785,  and  the  6th  of  May,  1786,  it  ap- 
dclVril?eir^^ib2  peared,  that  the  commissioners  granted  the  said  tract  of  land, 
iota,witharefcr.  describing  it  by  its  exterior  boundaries  alone,  to  Peter  Van 
onfiiehuhc^^  ^rtig-A  Livingston,  and  others,  and  had  directed  the  same  to 
rctary's  office,  be  surveycd  by  the  surveyor-general,  and  patents  to  be  issued 
thaiThe%atenia  '^^  ^^^  scvcrd  lots,  according  to  the  return,  and  map  of  such 

were  to  be  un-   SUrvey. 

fe^|!ri!i7\r  Jhe  The  plaintiff  proved,  by  S,  Barthtt,  a  surveyor,  that,  in  locat- 
feUbook  and  ing  lot  No.  104.  accordiug  to  the  map  filed  in  the  secretary's 
M*weii*"7Td  office,  and  according  to  the  courses  and  distances  given  in  the 
the  map  on  file;  patent,  it  would  inclndc  about  thirty-four  acres  of  the  premises 
o"rvrrS  in  the  possession  of  the  defendant. 

lots  were  bound  The  defendant  gave  in  evidence  a  patent  to  S.  Wattles,  for  lot 
f/caJions,'*'''^^^^  No.  90.  in  the  above-mentioned  tract,  dated  the  19th  of  August, 
cording  lo  the  1789 ;  and  a  deed  for  the  same  lot,  from  Wattles  to  him,  dated 
^und,**wiihill^  the  1st  of  November,  1803.  The  defendant  also  produced 
regnrd'  to  the  copics  of  the  field  book  of  the  original  survey,  duly  authenti- 

circumsiianccs,    ^qI^j 
that    some    of   CaieO. 

the  lots  would  Barthtt,  the  surveyor,  who  was  called  as  a  witness,  testified. 
•omTiaii  shirt  that  he  had  surveyed  lot  No.  90.,  and  stated  the  particulars  of 
oi  the  quanUty  the  Rurvcy  *,  that  the  defendant  possessed  the  lot  according  tc 
(  *  30  ]  the  lines  now  on  the  ground ;  that  the  witness  *had  examined 
«/  »jrc»  "»«»■  the  old  marked  lines,  and  corners,  as  originally  surveyed,  and 
oaienis.  that  the  possession  of  the  defendant  corresponded  with  them, 

but  that  the  old  survey,  and  possession,  did  not  correspond 
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with  the  map  on  file  in  the  secretary's  office.     That  the  witness    ALBANY, 
resides  on  the  tract,  and  is  acquainted  with  it,  and  that  about  ^^^^!^^^}^^ 
me  half  of  the  lots  are  settled  and  improved,  and  that,  as  far     Jacksom 
as  he  is  acquainted  with  them,  they  are  held  according  to  the      j-^Jin 
bnes  and  boundaries  made  in  the  old  survey,  excepting  three 
lots  which  have  been  settled  within  three  years,  according  to  a 
oew  survey  mtule  by  direction  of  the  proprietors  of  those  lots. 

Another  witness  stated,  that  lot  No.  90.  was  improved  more 
than  20  years  ago,  and  that  the  defendant  had  been  in  posses- 
lion  about  14  years. 

BartLity  the  surveyor,  further  testified,  that,  according  to  the 
survey  on  the  ground,  and  the  lots  there  marked  out,  some  of 
them  could  not  be  located  within  the  exterior  boundaries  of 
the  tract ;  but  some  of  the  lots,  and  among  them  lot  No.  104., 
would,  in  part,  fall  within  Leakeys  patent,  which  is  older  than 
the  one  to  Livingston.  But  on  surveying  the  lots  according  to 
the  maps  filed  in  the  secretary's  office,  and  the  patents  issued 
in  reference  thereto,  there  was  land  enough  to  give  each  lot  its 
full  complement  of  acres ;  and  that  lot  No.  90.,  as  now  located 
and  possessed,  contained  277  acres.  That  he  had  surveyed 
the  exterior  boundaries  of  the  said  tract  sufficiently  to  ascertain 
that  there  was  width  enough  to  give  to  each  lot  its  full  com- 
plement. That  he  had  found  no  stakes  or  stones  at  any  of  the 
comers  of  lot  No.  90. 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict 
for  the  defendant. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Sudam,  for  the  plaintiff.  He  cited  Jackson^  ex  dem,  Crosseit, 
v.  Hunter^  (1  Johns.  Rep.  495.) 

T.  A.  Emmet,  contra.     He  cited  Jackson,  ex  dem.   Good 
richy  v.  Ogden,  (4  Johns.  Rep.  140.  and  S.  C.  7  Johns.  Rep. 
238.  and  Jackson,  ex  dem.  Kortright,  v.  Reid,  relative  *to  the        [  *  3^  1 
same  land,  decided  in  May  term,  1811.  (not  reported.) 


Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
plaintiffs  counsel  seem  to  suppose  that  the  lessors  of  the  plain- 
tiif  had  a  priority  of  title,  and  were,  therefore,  entitled,  at  all 
events,  to  have  the  complement  of  acres  mentioned  in  the 
patent  for  lot  No.  104.  This  is  manifestly  a  mistake.  The 
owners  of  the  tract  would  have  been  tenants  in  common,  but 
for  the  partition  which  took  place  between  them.  The  patents 
were  issued  on  the  mutufil  agreement  of  those  interested  in  the 
whole  tract,  to  sever  their  common  rights  ;  and  thus  the  agree- 
ment VTBS  carried  into  complete  effect.  As  between  the  tenants 
in  common,  it  was  immaterial  when  the  patents  were  dated, 
they  became  entitled  to  the  lots  in  severalty,  in  virtue  .of  their 
agreement,  and  it  was  perfected  by  issuing  the  letters  patent. 
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ALBANY,        The  real  question  is,  Wbich  shall  prevail,  the  actual  location 
August,  1819.   ^f  ^g  Jq^j  qjj  ^Jj^  ground,  by  marking  and  numbering  trees  at 

iACKsoK      the  comers,  and  'by  marking  the  lines  of  the  lots ;  or   the 
V-  courses  and  distances  which  the  map  represents  the  lots  as  en- 

*^''"*-       UUedto? 

The  survey  of  the  lots,  and  the  actual  location  of  them,  was 
the  joint  act  of  all  the  parties  interested,  and  must  control. 
The  map  was  intended  to  represent  the  relative  situations  and 
localities  of  the  lots,  as  regarded  each  other :  the  actual  survey 
was  the  practical  location ;  and  although  the  patents  do  no» 
specially  refer  to  the  field  book  and  the  actual  survey  of  the 
lots,  they  virtually  referred  to  them,  b}  referring  to  the  map. 
It  was  composed  from  the  survey,  and  the  lots  acquired  their 
individuality  from  the  survey  also.  Without,  therefore,  an} 
express  reference  to  the  field  book  or  survey,  the  reference  to 
the  map  was  a  reference  to  its  accompaniments,  the  field  book 
and  survey.  In  Jackson  v.  Ogden,  (7  Johns.  Rep.  241 .)  Chief 
Justice  Kent^  in  delivering  the  opinion  of  the  court  upon  a 
question  involving  one  of  the  lots  in  this  tract,  said,  '^  that 
when  the  question  was  rendered  ambiguous  or  uncertain,  by 
the  contradiction  between  the  map  and  survey,  a  practical  lo- 
cation and  construction  given  by  the  parties,  and  acquiesced  in 
I  *  32  ]  ^through  a  series  of  transfers,  and  for  a  great  number  of  years, 
until  the  lands  had  become  cultivated  and  grown  into  value, 
cannot  but  operate  with  great,  if  not  decisive,  force."  Those 
observations  apply,  with  peculiar  weight,  in  the  present  case ; 
for  all  the  lots,  with  the  exception  of  three,  which  have  been 
quite  recently  entered  upon,  have  been  held  atid  possessed 
ever  since  the  settlement  of  the  country,  according  to  the  origi- 
nal and  actual  survey  of  the  lots. 

To  locate  lot  No.  104.  according  to  the  map,  and  rejecting 
all  that  has  been  done  by  th^  patentees  themselves  to  give 
fixed  and  definite  boundaries  to  the  lots,  would  throw  every 
lot  in  the  whole  tract  into  a  state  of  confusion.  We  are  bound, 
as  well  by  a  regard  to  the  quiet  of  the  country,  as  to  the  acts 
of  the  parties,  to  hold  them  concluded  by  their  actual  location 
of  the  lots,  without  being  influenced  by  the  consideration,  that 
some  lots  fall  short,  and  others  exceed  the  number  of  acres 
mentioned  in  the  patents.  This  was  matter  of  accident,  and- 
the  patentees  took  their  chances  for  the  lots  on  the  ballot. 

We  have  been  referred  to  a  decision  of  this  court  in  May 
term,  1811,  in  the  case  of  Jackson,  ex  dem.  Kortright  and  others, 
V.  Reidy  conforming  to  the  principles  now  adopted ;  and 
although  that  case  is  not  reported,  it  undoubtedly  was  decided 
in  consonance  with  this  case,  (a) 

Motion  for  a  new  trial  denied,  with  costs. 

(a)  See  Jaeksotty  ex  dem.  Johnscn  and  oikers,  t.  Tainuidg^,  4  Cneen,  150. 
Jtuksoyi,  ex  dem.  Smith,  y.  Marsh,  6  Qnoen,  281.  Ex  parU  Jennings,  iHd.  518 
636.  579. 
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»  ALBANY, 

Augnst,  1819. 

•The  President  Directors,  and  Company,  of  the  New-  ^-^--n^^w^ 

BURGH  AND  LoCtiECTON   1  URNPIKE  COMPANY  Og'atTl^^  &Cocb£cto» 

ELKNAP.  CoMPAKv  ^ 

V. 

IN  ERROR  to  the  Court  of  Common  Pleas,  of  the  county  of     AccoHin^  i< 
Oranze.     The  plaintiflfs  brought  an  action  of  assumpsit  in  the  the  true  coi 
court  below,  a^inst  the  defendant,  to  recover  toll  claimed  to  JiliSf'i??,;*!^ "'' 

■       I  1  ^^     n  1         i/»i  f  II*  'ii*      *^**  section  ot 

be  due  to  them  from  the  defendant,  for  travellmg,  with  his  the  act  incoi|,o- 
cattle  and  carriages,  on  the  turnpike  road,  and  through  the  ^^^St^^^^i^c 
gale  in  Newburgh,  belonging  to  the  plaintiffs.  It  was  proved,  Turnpike  Com- 
that  the  defendant,  and  his  servants,  had  passed  through  the  Jg|^  ^*2  a:^^ 
toll  gate  divers  times,  in  the  years  1813,  1814,  and  1815 ;  and  /2.'459.)  a  per- 
that  the  defendant  being  asked  by  the  toll-gatherer,  in  1813,  JS^'^^'or'The 
to  whom  the  toll  was  to  be  charged,  answered,  that  it  was  westgideofthti 
to  be  charged  to  him,  the  defendant,  which  was  accordingly  |,®^oSiJf'  f^m 
done ;  and  the  toll  so  charged,  according  to  the  rates  establ  shed  on  the  ea«t  buie 
by  the  act  incorporating  the  plaintiffs,  amounted  to  149  dollars  jjjhijf\  ^jfj 

and  87  cents.  thereof^   is  ex- 

it was  proved,  by  the  defendant,  that  he  owned  a  farm  on  SSfwT  paiiSlg 
the  east  side  of  the  toll-gate,  and  within  one  mile  thereof,  on  thrMigh      the 
which   he   resided;    and    that    he  was   part,  and   principal  SSs'IvSiroM 
owner,  and  superintendent  of  another  farm,  on  the  west  side  farm    to    the 
of  the  gate,  about  one  mile  therefrom ;  that,  during  the  periods  r,l^^'"'iijd*'1m* 
above  mentioned,  he  was  erecting  several  buildings  on  the  farm  provemeuis,  it 
west  of  the  gate,  and  which  contained  about  1,000  acres ;  that  ^^fi  ^Tprt 
daring  the  time  the  toil  was  claimed,  the  defendant  was  em-  vise,  the  com 
ployed  in  carrying  lime,  boards,  timber,  and  other  materials,  JlfJSg  fiml"*** 
from  the  lime-kiln,  and  saw-mill,  on  the  farm  east  of  the  gate, 
to  be  Qsed  in  the  improvements  on  the  other  farm ;  and  in 
carrying  materials  from  the  farm  west  of  the  gate  to  the  fiirm 
east  of  the  gate ;  and  that  the  toll  charged  on  such  occasions, 
amounted  to  about  two  thirds  of  the  toll  claimed.     This  evi- 
dence was  objected  to,  but  the  court  below  decided  that  it  was 
proper,  and  ought  to  bar  the  plaintiffs  from  a  recovery  of  part 
of  the  amount  demanded. 

The  plaintiffs  tendered  a  bill  of  exceptions  to  the  opinion    • 
•of  the  court ;  and  having  submitted  to  a  nonsuit,  the  coiwt        [  *  34  ] 
below  gave  judgment  against  them  for  the  costs. 

The  case,  on  the  record,  and  bill  of  exceptions,  was  submit- 
ted to  the  t^ourt  without  argument. 

Per  Curiam.  The  whole  question  depends  on  the  con- 
struction to  be  given  to  the  proviso  to  the  10th  section  of  the 
act  incorporating  the  plaintiffs.  (2  K.  fy  R.  459.  sess.  24.  ch. 
36.)  That  section  fixes  the  rates  of  toll  demandable,  from  all 
persons  using  the  road,  at  the  gates ;  and  the  proviso  declares, 
•  that  nothing  in  the  act  shall  be  construed  to  entitle  the  cor- 
poration to  demand  toll  of  or  from  any  person  passing  to  or 
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ALBAf4Y,     irom  public  worship,  on  Sunday,  or  to  or  from  his  common 

,^^^;^  business  on  his  farm,  fyc. 
KiNxis  We  think  that  the  court  below  did  not  err  in  their  constnio 

w  %oR  ^^^  of  the  act.  The  defendant  had  two  farms,  the  one  on  the 
east,  and  the  other  on  the  west  side  of  the  toli-gate ;  and  the 
teams  passing  with  materials  from  the  one  farm  to  the  other 
were  passing  on  the  common  business  of  his  farm.  If  this 
case  is  not  within  the  proviso,  we  are  at  a  loss  to  know  what 
business  will  exempt  a  person  passing  the  gate  from  toll.  It 
is  the  plain,  common  sense,  of  the  act,  and  according  to  its 
natural  and  just  construction.  We  are  of  opinion,  therefore, 
that  the  judgment  below  ought  to  be  affirmed. 

Judgment  afiirmod. 


! 


EiNNiE,  qui  tamj  &c.  against  Whitford. 

ton  S^  S*  MOTION  on  the  part  of  the  defendant  that  the  writ  of 
Il^roS'error'is  crror,  filed  in  this  cause,  be  a  supersedeas,  to  the  execution 
not  required  by  issued  on  the  judgment,  &.C,  It  was  an  action  of  debt, 
!iv?  ^T^i^.  brought  by  the  plaintiff,  qui  tarn,  &c.  under  the  eighth  section 
*  35  ]  of  "  the  act  to  prevent  and  punish  champerty  and  *main- 
^-  2^-  ^f  tenance."  A  judgment  was  obtained  by  the  plaintiff  for  400 
in  '  order    to  dollars,  and  the  record  was  filed  on  the  31st  of  May  last.    A 

"^^«  r#*rf*a**^  ^"^  ^^  ^^^^  ^^^^^  ^^^'  ^^  brought  to  reverse  the  judgment, 
Where  an  and  counscl  Certified  that  there  was  error  in  the  record.  It 
su^"''**d  "  lu^  further  appeared,  fi^om  the  affidavit  of  the  plaintiff's  attorney, 
ally  levied,  bol  that  an  cxccution  had  been  issued  on  the  judgment,  returnable 
Sfcnw ?9  fiied^  ^^  ^^*®  term,  and  -was  actually  levied  on  the  .property  of  the 
h  iTno'nfper-  defendant,  on  the  11th  of  July  last,  before  the  writ  of  error 
ndeus.  ^^s  allowcd  and  filed. 

Per  Curiam.  In  a  qui  tarn  action,  the  statute  {I  N.  R-  !*> 
143.  sess.  24.  ch.  25.  s.  2,  2  K  S,  595,  596.  sec.  26,  &c.) 
.  does  not  require  that  bail  to  a  writ  of  error  should  be  put  in, 
in  order  to  make  it  a  supersedeas.  But  in  this  case  the  execu- 
tion had  issued,  and  viras  actually  levied  on  the  property 
of  the  defendant,  before  the  writ  of  error  was  filed ;  and 
the  writ  of  error  was,  therefore,  no  supersedeas.  This 
was  so  decided  in  Blanchard  v.  Myers,  (9  Johns.  Rep. 
66.)  (a) 

Motion  denied. 

(a)  See  Blvnt  7.  Greenwood-^  1  dnoen,  21.  ^  When  a  writ  of  error  is  taken 
on  a  judgment  in  partition,  bail  is  necessary  in  order  that  it  may  operate  aa  a 
■lay  of' execution ;  to  in  ejectment  and  dower,  6  Qnren,  611. 
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JouRDEN  against  Hawkins.  jourd£n 

V. 

MOTION  for  an  attachment  against  James  CampbeU,  late  where  a  sheriff 


with  an  endorsement  thereon  by  the  sheriff  '^cepi  corpm.^^  ^eA  thewri^ 
It  appeared  that  the  capias  has  been  delivered  to  the  deputy  became  special 
sheriff,  who,  on  the  20th  of  March,  1818,  put  in  special  bail  ^Sli;«''Las''s^ 
for  the  defendant,  to  wit,  himself  and  John  Doe;  and  the  by  mail,  but  not 
affidavit  of  the  deputy  stated,  that  on  the  2d  of  April  he  put  JlSIufli^'atiSJ 
a  written  notice  of  the  special  bail  being  filed  ''^in  to  the  post-  [  *  36  ] 
office,  directed  to  the  plaintiff's  attorney.  On  the  16th  of  ney,who,€^A/- 
Jttne,  1819,  the  plaintiff's  attorney  entered  a  rule  for  the  J^i^dSf^ruied 
sheriff  to  bring  in  the  body  of  the  defendant,  &c. ;  and  on  an  J[»  sheriff  to 
affidavit  of  the  service  of  that  rule,  and  that  no  notice  of  bail  bSdf,  ami  'on 
had  been  received,  he  now  moved  for  the  attachment  against  aflSaavit  of  ser- 
the  late  sheriff.  It  appeared,  fi-om  the  affidavits  read,  that  the  fo?%n*^*SrJc^ 
defendant  was  insolvent  when  he  was  arrested  on  the  capias,  ""^^'h  h*  ^*'*"' 
and  continued  to  be  so,  and  that  he  had  since  absconded.  t^^hav?iif*!7n 
The  deputy  sheriff  and  his  sureties  had  also  become  insolvent  Jbe  mean  time, 

*      *  become    insol- 

vent, the  court 

Per  Curiam,     In  the  case  of  the  King  v.  Surry ^(1  Term.  »fti«ed  to  grant 
Rep,  452.)  where  the  plaintiff,  after  the  return  of  cepi  corpus  considerinff^"it 
to  a  writ,  delayed  ten  months  before  he  ruled  the  sheriff  to  "ni"**  wj^  "«- 
bring  in  the  body  of  the  defendant,  and  both  the  defendant  the***"*  Xdj^ 
and  nis  bail  had,  in  the  mean  time,  become  insolvent,  the  court  »*»'>"^^*  ^  ''a'^'*^ 
of  K.  B.  set  aside  an  attachment  which  had  been  issued  against  i^n^^aAcr^ihe 
the  sheriff.     The  Court  of  C.  B.,  in  the  case  of  Rex  v.  Per  ring,  p^aj"^^^  ^J'^ 
(3  Bos.  tf  Pull.  151.)  held  the  sheriff  discharged  under  similar  iSIiga^iar  ** 
circumstances.     Here  the  plaintiff  has  Iain  by  eighteen  months, 
after  the  return  of  the  writ,  before  ruling  the  sheriff,  and  after 
the  bail  and  the  deputy's  sureties  have  become  insolvent.     We 
adopt  the  rule  of  the  English  courts,  in  this  respect,  as  just 
and  reasonable,  and,  therefore,  refuse  the  attachment. 

•  Motion  denied,  (a) 

(a)  Vide  People  t.   Stetyens,  9  Johns.  Rep,  72.      See  also  Seymour  y.  Curtis^ 
1  WendeU,  105.    2  Und,  253.    The  People  v.  Shoemaker,  and  2  Cotoenj  477.  n.  (a). 
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bewwet  ^Benphet  against  Rathbun. 

V. 

Where  an  ac-  THIS  was  an  action  of  trespass,  quarc  claurum  fregtt. 
tionofireapass,  originally  commenced  before  a  justice  of  the  peace,  in  which 
Jw]^^/,  *i$*coitn^  the  defendant  pleaded  title  to  the  locus  in  quo.  The  plaintiff 
mcmcd  beicms  then  commcnced  his  action  in  the  Court  of  C.  P.  of  Otsego 
pi^^o^lud  ihe  county  for  the  same  trespass ;  and  the  defendant  removed  the 
ticJendani  imts  cause  by  fidbeas  corpus,  to  this  court,  and  it  was  tried  at  the 
in  Uie^Lciur  in  Otsc^o  circuit,  whcro  a  verdict  was  found  for  the  plaintiff,  for 
if»j  .and  **»e  /j^jg  dollars  damages. 

plamtiflf      then  •'  ^^ 

cuinmcnccs  his 

^.lir  ^  '***  Brown,  for  the  plaintiff,  moved  for  double  costs,  under  the 
h! 'ilui  Cwirf^  act,  sess.  36.  ch.  53.  s.  7.     (1  N.  R.  L.  390.)  (a) 

C.    i'.    of    the 

rouui  '■  io  which  g^         z.   7} 

iw   '  iresfMMB       lyamputil,  contra. 

k'udaiu,bywrii  PcT  Curiam,  The  7th  section  of  the  act  for  the  recovery 
o(jMih..*  ear-  ^f  debts  to  the  value  of  25  dollars  provides,  that  where  an 
Hiio'  ihiT  cou^  action  of  trespass  on  land  is  brought  before  a  justice  of  the 
Til'^ib^iriai'*^^  peace,  &hd  the  defendant  puts  in  a  plea  of  title,  it  shall  be  re- 
covers damag'  duccd  to  Writing,  &c.,  and  the  plaintiff  may  then  bring  his 
to*  llt.iS/«'ci*2*  action  in  the  Court  of  C.  P.  of  the  county ;  "  and  if  such  plain- 
niMicr  Lfac  7th  tiff  shall  recovcr  any  damages  in  such  action,  the  defendant 
..vMou  of  ^he  shall  be  liable  to  pay  to  such  plaintiff  double  costs."  Although 
ii  April,  1813,  the  cause  be  removed  into  this  court  by  habeas  corpus,  it  is  still 
!S**i'  A*iJ  ^L  ^^^  same  action,  and  the  plea  of  title  put  in  before  the  justice 
6ii).\  it*  be.n^  wiU,  ou  the  trial  of  the  cause,  be  conclusive  evidence  that  the 
iTiMhl^iovai  d^f'^'^'l^mt  relied  on  his  title.  A  different  construction  would 
to  \\}\s  court,  as  lead  to  great  injustice ;  for,  unless  we  consider  it  as  a  contin- 
iii»'  »«iiie  action  uancc  of  the  same  action  from  the  court  below,  the  plaintiff 

oriii"ui;tjiy  coin-  .  '  ■ 

meiicni  iu  the  could  uot  lecovcr  even  single  costs,  unless  the  title  actually 
•Wirt  below,      came  in  question.     We  are  of  opinion,  that  the  plaintiff  1$ 
entitled  to  double  costs. 

Motion  granted. 

(a)  See  ReTieed  SUtutes,  vol.  2,  p.  225, 22C. 


OP  THE  STATE  OF  NEW-YORK.     .  •38 

ALBANY, 
•     August,  1819 

*M0NTG0MERIE    OgaiflSt  IvERS.  Montoomk- 

RIK 
y 

THIS  waa  an  action  of  assumpsit^  tried  at  the  New-TorJc       Ivers. 
sittings,  in  April,  1819,  before  Mr.  Justice  Yates,  Where  ihe^de- 

At  the  trial,  the  plaintiff  produced,  and  read  in  evidence,  a  thS  ^laSiff  a 
memorandum  in  writing,  signed  by  the  defendant,  as  follows :  wiucn  mem«- 

bottom  of  which 

"Bill  for £420  10    8  »»^  ^^Tti^^ 

Damages  10  per  cent 42     1     0  KS^orordirrthe 

Half  per  cent,  protest,  &c .        2  10    0  »"?»  jpecified, 

t.^«  M^  M^t  f'f^      r^      rk  beinff  for  value 

Interest^  1  per  cent,  per  month 50     9    3  in  a  protested 

— — — ^-^—  bin,&c.,a(tdinff, 

£515    ir  11   "The      above 

.— sum   is    to   be 


/  paid  out  of  my 

I  promise  to  pay  unto  Robert  Jnontgomene,  or  order,  51 5^  lis.  proceeds     of 

I I  J.  sterling,  being  protested  bill,  interest  from  31st  of  January  f^^^""^  ^^ 
last  till  paid,  say  515/.  lis,  lid.  sterling,  being  for  value  in  my  dressed  to 
bill  protested  on  Messrs.  Robert  Burke  fy  Co,  of  Cork,  liable  JJ^^Xjrc^ 
to  a  special  court,  St,  Croix,  16th  of  Mat/,  1810.  (The  above  mirk,  Boss 
is  to  be  paid  out  of  my  one  half  proceeds  of  provisions  and  ^^  v  ^^^l, 
lumber,  addressed  to  Messrs.  Hancock  fy  JVf  Cormick,  Bass  deducimff  your 
End,  after  deducting  your  account.)  Hefd^^'    thai 

OWEN  EIVERS."        whether       U,e 

^Titin^  was    a 
promissory  fwU 

Upon  the  back  of  which  memorandum,  was  an  endorse*  or  not,  it  was 
ment  signed  by  the  plaintiff,  in  the  following  words ;  fr^supj^rt^^'a 

count  on  an  m- 

"St.  Croix,  1st  ofJuIy,  1811,  200/.  sterling  being  the  whole  ^^."iZ"^ 
amount  of  the  balance  in  my  hands,  is  hereby  acknowledged  clause  provid. 
js  part  payment  of  the  within  obligation.  Sf..i'L*oniI^ 

ROBERT  MONTGOMERIE."      proceeds     of 

provisions^  &c. 
was  a  qualified 

*The  declaration  contained  four  counts ;  the  first  upon  the  [  *  39  ] 
memorandum  as  a  promissory  note  ;  the  second  upon  the  mem-  assignment  of 
omndum  as  a  special  ajs^reement ;  the  tliird  being  the  usual  anTan^u^hor-* 
money  counts,  and  the  fourth  an  insimul  computassent.  The  »*y  to  ^-  ^  ^• 
second  count  contained  an  averment  in  these  words:  "And  loiheSischa^ 
the  said  Rihert  Mmtg^omerie  avers,  that  the  said  Oweii  Ivcrs^s  ^^^.^if^^t' 
one  half  of  the  proceeds  of  the  said  provisions  and  lumber,  uTc  piainUff was 
specified  in  the  said  memoranduoi  or  agreement,  after  deduct-  "^^  enUticd  to 
ing  the  said  account  therein  also  referred  to,  afterwards,  thr^dcfendanl 
/  amounted  to  the  sum  of  200/.  sterling,  to  wit,  on  the  first  day  pcraonaiiy, 
of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  \ng  eUhe/  ^ 
eleven,  at  the  city  of  New-  York,  and  in  the  county  of  Netv^  ^^'  ^^,  ^ 
York,  aforesaid,  whereof  the  said  Owen  Ivers,  afterwards,  to  SSe  one""dcsi" 
wit,  on  the  same  day  and  year  last  aforesaid,  there  had  notice."  ?**•**»  ®r  ^^ 

'  ^  ^  '  .  It   was    iDsoffi- 

cient  to  pay  the 
ilebt.  or  that  h«»  hnd  applied  to  the  hoU^crs  of  the  fuod,  and  had  not  obtained    satisfaction  oat  of  il 
Vnr.     YVTT.  6  41 
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ALBANY,     George  Hoope,  a  witness  for  the  plaintiff,  testified,  that  he  had 

^^^J:^^  been  a  merchant  estabhshed  in  St.  Croix,  and  that  the  regular 

MoNTG  )M£-    legal  rate  of  interest  there  established  is  six  per  cent,  a  year, 

*^'*         except  upon  protested  bills  of  exchange,  upon  which  it  is  twelve 

Itsrs.       per  cent,  a  year. 

The  defendant,  thereupon,  moved  for  a  nonsuit ;  1.  Because, 
there  was  a  variance  between  the  name  signed  to  the  mem- 
orandum and  that  mentioned  in  the  declaration,  the  one  being 
"  Eivers,'^  and  the  other  "  Ivers.^^ 

2.  Because,  the  said  memorandum  being  by  the  tenor  thereof 
made  liable  to  a  special  court  in  St.  Croix,  (where  both  parties 
resided,  as  appeared  by  the  opening  of  the  plaintiff's  counsel,) 
was  intended  to  be  confined  to  the  jurisdiction  of  said  special 
court,  and  was  not,  therefore,  cognizable  in  this  court. 

3.  Because,  by  the  tenor  of  the  memorandum,  the  money 
therein  mentioned,  was  payable  out  of  a  particular  fund  in  the 
hands  of  Messrs.  Hancock  fy  M  Cormick,  of  Bass  End,  St. 
Croix;  and  that  the  memorandum  could  not,  therefore,  be  de- 
clared on  as  a  negotiable  note,  within  the  statute,  but  was  a 
special  agreement ;  and  that  it  was  incumbent  on  the  plaintiff 
to  prove  that  a  demand  had  been  made  where  the  funds  men- 
tioned in  the  memorandum  were  deposited,  or  that  the  funds 

[  •  40  ]  were  insufficient  for  the  payment  of  said  sum.  And  *the  plain- 
tiff having  averred,  in  his  declaration,  that  the  said  funds  were 
insufficient,  was  bound  to  prove  that  fact. 

4.  Because  the  memorandum  not  being  a  negotiable  note 
within  the  statute,  could  not,  without  proof  of  consideration, 
be  given  in  evidence  under  the  money  counts.  The  judge 
stated  it  as  his  opinion,  that  the  memorandum  was  payable  out 
of  a  particular  fund,  and  that  it  was,  therefore,  incumbent  on 
the  plaintiff  to  prove  a  demand,  or  that  the  said  funds  were 
insufficient. 

By  consent,  a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case  to  be  made,  for  2,349  dol- 
lars and  60  cents  damages,  and  six  cents  costs,  being  for  the 
balance  due  upon  the  memorandum  after  deducting  the  amount 
of  the  endorsement,  calculating  the  interest  at  the  rate  of  six 
per  cent,  per  annum,  which  verdict  the  plaintiff  elected  to  take 
upon  the  two  last  counts  of  the  declaration. 

The  case  was  submitted  to  the  court,  on  the  points  stated  by 
the  counsel,  without  argument. 

Per  Curiam.  Admitting  the  writing  given  in  evidence  in 
this  case  not  to  be  a  promissory  note,  (and  we  think  it  is  not,) 
yet  it  is  good  evidence  in  support  of  the  count  on  an  insifnw 
comput assent :  even  an  award,  yoid  as  such,  is,  in  some  instances, 
admissible  as  evidence  of  an  account  stated.  The  amount  due 
to  the  plaintiff  is  ascertained  and  liquidated  between  the  pa^" 
ties,  and  the  defendant  promised  to  pay  it.  This  amount,  to 
be  sure,  is  to  be  paid  out  of  a  particular  fund,  to  which  the 
42 
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plaintiff  was  bound,  in  the  first  instance,  to  look ;  but  suppose  ALBANY. 
no  such  fund  existed,  the  plaintiff  is  not  to  lose  his  debt  v^^Jfll^J^i^ 
Whether  or  not  a  fund  is  mentioned,  as  limiting  the  claim  of  Canajoharix 
the  plaintiff,  or  as  only  directing  the  application  of  the  fund  j^jH^J^owir 
by  the  person  in  whose  hands  it  is,  is  a  question  of  jconstruc- 
tion,  with  respect  to  which  every  case  rests  upon  its  own 
foundation.  ^The  clause  in  the  written  agreement  in  this  case, 
providing  for  the  payment  of  the  balance  out  of  the  proceeds 
of  the  provisions  and  lumber,  operates  as  a  qualified  assignment 
of  such  proceeds,  and  is  an  authority  to  the  holders,  Hancock 
if  ikf  Cormick,  to  apply  them  to  the  discharge  of  the  plaintiffs 
debt ;  but  we  are  of  opinion,  that  the  plaintiff,  before  he  can 
have  recourse  to  *the  defendant  personally,  must  show,  either 
that  there  was  no  such  fund,  or  that  it  was  insufficient  to  pay 
his  debt,  or  that  he  had  applied  to  the  holders  of  it,  and  had 
not  obtained  satisfaction  out  of  it  He  ought,  in  fact,  to  show 
that  die  fiind  to  which  he  was,  by  the  terms  of  the  memoran- 
dum, primarily  to  look,  had  failed,  and  of  this  the  endorsement 
on  the  memorandum  made  by  the  plaintiff,  is  not  evidence. 
Under  the  circumstances  of  this  case,  however,  we  direct  a 
judgment  of  nonsuit  to  be  entered  against  the  plaintiff,  instead 
of  a  judgment  for  the  defendant  generally. 

Judgment  of  nonsuit 


The  Overseers  of  the  Poor  of  Canajoharie  against 
The  Overseers  of  the  Poor  of  Johnstown. 

THIS  was  a  case  of  an  appeal  to  the  Court  of  Sessions,  of  By  the  scaime 
Montgomery  county,  from  an  Order  of  Removal  of  a  pauper,  ^^^go.  sew.  "3§! 
made  by  two  justices  of  the  peace  of  Johnstown.  The  Court  <•*»•  7^-  ^^  ^ 
of  Sessions  quashed  the  order,  on  the  ground  that  the  pauper  0168^021.  (i.?3. 
was  legally  settled  in  the  town  of  Canajoharie/  It  appeared  654.)  which  has 
that  the  pauper  was  an  illegitimate  child,  about  14  years  old.  common  law 
At  the  time  of  its  birth,  the  mother  was  about  16  years  of  age,  every  ^«*'«j^ 
and  lived  with  her  father  in  Johnstown,  where  he  had  a  legal  deemed  se^tUed 
settlement.  When  the  child  was  a  year  old,  the  mother's  »"  ^^e  p'ace  of 
iather  removed,  with  his  family,  including  the  mother  and  child,  seuiJiLto^hs 
to  Canajoharie.  where  he  acquired  a  legal  settlement;  and  the  moj^er?  »nd  i 
mother  and  her  child  continued  to  live  with  him.  Some  time  ^ice^^wheihcr 
prior  to  the  order  of  removal,  the  mother  of  the  pauper  mar-  \^^^  settiemeiit 
ried  a  man  who  had  no  legal  settlement  either  in  Johnstown  or  IL^  mother  by 
Canajoharie,     The  pauper  had  acquired  no  new  settlement  in  l^'^h,  from  her 

»  ,    •' -  r       r  -I  father,   or    ae- 

JOMlStOlcn.  rived    to    her, 

through  him.  in 
coiiJie<iaen<'e  ol 
Ins  arqnirind^  a  new  settlement,  she  being*,  at  the  time  of  inch  change  of  the  settlement  of  her  father,  la 
hit  fiunihr  and  under  age. 
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AI-BANY,  ConJcling,  for  the  plaintifTs.  If  the  pauper,  in  this  cssto- 
^^^^^^^^  gained  a  legal  settlement  at  Canajoharie,  it  must  be  either 
CA51J0BARIX  under  the  third  section  of  the  act  for  the  relief  and  settlement 

loHHSTowH  *^^  ^^®  P^*^'  (^  ^'  ^'  ^'  ^^0  ^^  derivatively  from  its  mother. 
The  question  is,  whether  the  words  of  the  statute,  **  the  last 
legal  settlement  of  his  or  her  mother,"  refer  to  the  time  of 
the  birth  of  the  pauper,  so  as  to  fix  its  settlefnent  at  that 
period,  or  whether  it  follows  the  settlement  of  the  mother, 
in  all  its  subsequent  mutations.  The  words  do  not,  ex  vi  ter-^ 
mini,  limit  the  settlement  to  the  time  of  birth.  At  common 
law,  the  place  of  settlement  of  a  bastard  was  the  place  of  its 
birth ;  and  the  mischief  intended  to  be  remedied  by  our  statute 
was,  that  by  accident,  or  fraud,  a  bastard  might  have  its  place  of 
settlement  distinct  from  that  of  its  mother.  The  object  of  the 
statute  was  not  to  make  the  settlement  of  bastards  follow  that 
of  the  mother  through  all  its  changes. 

If  a  widow,  having  children,  marries  a  man  of  another  parish, 
they  are  sent  back,  if  they  are  above  seven  years  of  age,  to 
the  settlement  of  their  father.  (SalJc.  528.  2  Bott.  34.  Cartk. 
449.)  In  regard  to  legitimate  children,  they  cannot  derive  a 
settlement  from  the  derivative  settlement  of  the  mother.  They 
can  derive  a  settlement  only  from  the  original  legal  settlement 
of  the  parent.  There  is  nothing  in  the  consanguinity  of  the 
mother  and  her  bastard  child  that  can  communicate  the  settle- 
ment of  the  mother  to  the  child.  The  time  of  birth  fixes  the 
place  of  the  settlement  of  the  child.  {Doug,  8,  9.  Salk. 
427.) 

H.  Fitch,  contra.     The  statute,  no  doubt,  meant  to  prescribe 
a  different  rule  from  that  of  the  commoil  law,  in  regard  to  the 
settlement  of  bastard  children.     At  common  law,  there  are  two 
modes  of  acquiring  an  original  settlement;  by  lirth,  and  by 
parentage.     The  place  of  settlement  of  a  bastard  is  that  of  its 
birth,  until  it  gains  a  settlement  for  itself.     (1  BL  Comm.  363. 
459.     1  Ld.  Raym,  567.)     Legitimate  children  follow  the  set- 
tlement of  their  parents ;  and  wherever  the  father  is  settled 
that  is  the  place  of  settlement  of  his  children.     (2  Ld.  Raym. 
1332.     1  Str,  580.     8  Mod.  169.     2  SalJc,  528.     3  Term  Rep. 
1 14.  355.     3  Salic.  259.)     The  act  intended  to  designate  the 
mother  as  the  parent,  whose  settlement  wat?  to  be  communi- 
cated to  the  child ;  and  to  place  bastards,  in  this  respect,  on 
[  *  43  ]        the  same  *footing  with  legitimate  children ;  and  this  on  princi- 
ples of  policy  and  humanity.     If  the  doctrine  on  the  other  side 
is  the  true  one,  the  third  section  of  the  act  was  unnecessary ; 
,     for,  by  the  common  law,  the  place  of  birth  was  the  place  of 
settlement.     The  time  for  fixing  the  settlement,  is  when  the 
question  is  first  raised,  and  the  adjudication  must  be  certain 
^"  and   positive.     Now,  at  the  time  the  order  was  made,  the 

mother  had  her  settlement  at  Canajoharie. 

The  words  "  last   legal   settlement,"   imply  that  the  Jirsty 
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or  primary  settlement  of  the  mother,  was  not  intended  ;  and     aluany 
show,  most  clearly,  that  the  legislature  meant,  that  the  infant  ,^]|^  J^^ 
should  follow  the  settlement  of  its  mother,  wherever  it  might  Canajohajuk 
be,  in  all  its  chansres,  so  that  the  child  and  its  natural  parent    ,      ^- 
should  not  be  separated.     In  Wynkoop  v.  Overseers  of  New- 
YorlCy  (3  Johns.  Rtp.  15.)  Keniy  Ch.  J.,  says,  "as  the  mother 
had  no  legal  settlement  in  the  state,  the  child  must  be  adjudged 
to  be  settled  where  it  was  born." 

If  there  be  any  fraud  or  collusion,  a  bastard  will  not  gain  a 
settlement  at  the  place  of  its  birth.  (3  BurrCs  Justice,  Foor.) 
In  Delavergenv,  Noxen,  (14  Johm.  Rep,  333.)  the  observation, 
as  to  the. settlement  of  bastards,  is  incorrect. 

Spencer,  Ch.  J.  That  was  a  question  merely  as  to  an 
order  of  maintenance,  submitted  to  the  court  without  argu- 
ment, and  was  correctly  decided :  the  case  did  not  require,  or 
call  for  the  observations  which  were  evidently  made  without 
reference  to  the  act  for  the  settlement  of  the  poor.  The  mis- 
take, howevet",  could  not  mislead. 

Per  Cariam,  The  town  of  Canajoharie  was  the  place  of 
the. last  legal  settlement  of  the  pauper's  mother.  The  pauper 
was  an  illegitimate  child.  At  common  law,  a  bastard  child  was 
settled  where  it  was  born  ;  but  our  statute  (\  N.  R.  L.  280. 
sess.  36.  ch.  78.  sec.  3.)  has  altered  the  common  law,  and  de- 
clares, "  that  every  bastard  child  shall  be  deemed  and  adjudged 
to  be  settled  in  the  city  or  town  of  the  last  legal  settlement  of 
the  mother."  It  is,  however,  urged,  that  the  statute  contem- 
plates a  settlement  acquired  by  the  mother ;  and  not  one  that 
IS  (lerivaiive^  or  in  consequence  of  the  acquisition  of  a  now 
settlement  through  the  father  of  *the  pauper's  mother,  as  in  [*44  j 
this  case.  We  are  not  at  liberty  to  proceed  on  such  an  inge- 
nious distinction :  the  language  of  the  statute  is  clear  and 
precise ;  that  the  last  legal  settlement  of  the  mother,  however 
acquired,  is  that  of  her  illegitimate  child.  The  very  expression, 
last  legal  settlement,  supposes  that  the  settlement  of  the  mother 
might  be  changed. 

Order  of  the  Sessions  affirmed. 
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44  CASES  IN  THE  SUPREME  COURT 

ALBANY, 

Aigiist,  1819 

Loan  Officers  Thc  Ncw  LoEo  Officers  of  the  County  of  Albany 
of  albahy  against  Capron. 

CAPROlf. 

Adischat^un-  THIS  was  an  action  on  a  covenant  contained  in  a  mortgage, 
gTving^^reHef  ia  dated  the  4lh  of  May,  1814,  given  by  the  defendant  to  the 
cases  of  insoi-  plaintiffs,  for  securing  the  payment  of  one  thousand  dollars, 
\hT^\m^f  conditioned  to  be  paid,  with  the  interest  thereon,  when  the  same 
ir^R  /^*4ro'  ^^^"'^  ^^  demanded,  at  any  time  after  the  first  Tuesday  of 
tcss.  sc/ch.  9g!  ^tay,  1815,  and  which  the  defendant  covenanted  to  pay  accord- 
icc.  D.)  ot>Uiiu-  in£^Iy. 

%atf,  tan,  i8°n  The  declaration,  after  setting  forth  the  indenture  of  mort- 
^ofi  bar  to  on  gage,  and  that  on  the  first  Tuesday  of  May,  1817,  the  principal 
"MiuUrou^t by  ^^  slxty  dollars  interest  remained  unpaid,  stated  that  the 
i!>o  loan  officers  mortgaged  premises,  pursuant  to  the  terms  of  the  mortgage 
covenant^' con^  and  of  the  act  under  which  the  loan  was  made,  were  sold, 
laiiipd  in  a  and  that  the  proceeds  of  such  sale  were  not  sufficient  to 
covcf^^Tc  *bcS-  pay  the  principal  and  interest  due  on  the  mortgage ;  but  after 
aiice  remaining  deducting?  such  salc  and  the  charees,  &c.,  there  remained  in 

due  on  the  mort-  "^  •■/•^l  ••ij«^  *^i  r 

^ffi,  cxccuied  arrear  and  unpaid  of  the  prmcipal  and  mterest,  the  sum  of 
by  ihe  j|<*fe»^'^-  796  dollars  and  87  cents,  of  which  the  defendant  had  notice, 
net'  pa"  Jci  the  and  was  required  to  pay  ;  but  that  the  defendant  wlioUy  neg- 
vm  ^Ic^'^rni  ^^^^®^  ^^  P*^y  ^^  same,  &c.,  contrary  to  his  covenant,  &c. 
L.  New' York]  The  defendant  pleaded,  1.  Non  est  factum:  2.  That  after 
?T'^f  h^*^*^o  t*  ^^^  principal  and  interest  were  due  and  payable  on  the  mort- 
g^n^r^d  prcmiscs  gagc,  and  the  cause  of  action,  if  any,  had  accrued  to  the 
[*  45  ]  ^plaintiffs,  and  before  the  exhibition  of  their  bill,  to  wit,  on  the 
^TTnd°  III!  ^^^^  ^^  Fthruary,  1817,  a  creditor  of  the  defendant  (who 
pro'ct^eds  of  was  then  in  prison,  and  had  been  imprisoned  for  sixty  days 
which  wcm  in-  ^^id  upwards,  upon  execution  in  a  civil  action,  &c.)  applied  to 
isiy  the  princi-  the  recorder  of  the  city  of  Albany,  for  relief,  under  the  act 
pal  andjnioresi  fo,.  giving  rcHcf,  in  cases  of  insolvency,  passed  the  12th  of 
mortage,  and  April,  1813,  (1  N.  R.  L.  460.  scss.  36.  ch.  98.  sec.  9.)  setting 
terms'  o^  the  ^^^^^  ^^^  proceedings  under  the  act,  and  his  conformity  thereto, 
mnn^i^e,  were  and  his  discharge,  signed  by  the  recorder  of  Albany,  dated  the 
Scinand^d'*'^^^^^  6th  of  May,  1817,  &c.,  wherefore  he  prayed  judgment,  whether 
anv  time  'aAcr  the  plaintiffs  ought  to  havc  and  maintain  their  said  action 

di  ^of  ATc'J"  againpt  him,  &c. 

isi5;  it  being      The  plaintiffs  replied  to  the  second  plea,  that  the  cause  of 

The  rim.'^of'the  *^***^^"  ^^  f^*'^'^  ^^  ^^^  declaration,  and  stated  in  the  second  and 
appiifinion  for  lost  bfcach  assigned,  accrued  after,  and  not  before,  the  time  of 
^ron  ti^i^'iTlh  granting  the  defendant's  discharge,  to  wit,  on  the  22d  of  Aprils 
of '  Feintary,  1818,  and  this  they  prayed  might  be  inquired  of  by  the  coun- 
^^^^  try.     To  this  replication   the  defendant  demurred,  and  the 

plaintiffs  joined  in  demurrer,  which  was  submitted  to  the  court 

without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
question  here  turns  on  the  effect  of  the  defendant's  discharge. 
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If  the  mortgage  money  was  due  at  the  time  of  the  defendant's     albanv, 
discharge,  though  payable  at  a  future  day,  the  case  would  come  ^ugusi^jm 
within  the  provisions  of  the  insolvent  act,  and  the  defendant     Brokson 
would  be  protected  by  it.     By  the  terms  of  the  mortgage,  the     -^  ^-^ 
principal  was  payable  at  any  time  after  the  first  Tuesday  of 
May,  1815,  when  demanded  by  the  plaintifis ;  it  was,  therefore, 
a  debt  at  the  time  of  the  application,  by  a  creditor  of  the  de- 
fendant, to  the  recorder  of  Albany,  in  February y  1817,  under 
the  9th  section  of  the  insolvent  act,  although  paytnent  may 
not  have  been  demanded  at  that  time.     This  case,  therefore, 
does  not  come  within  the  principle  decided  in  Frost  v.  Carter, 
(1  Johm.  Cas,  73.)  or  the  Mechanics^  fy  Farmers^  Bank  v.  Cap- 
nm,»(15  Johns.  Aep,  467.)     In  those  cases,  the  debts  were  , 
not  due ;  nor  had  they  accrued  to  the  plaintiffs,  at  the  time  of 
the  discharge  under  the  insolvent  act ;  die  defendants  owed  no 
debt  to  the  plaintiffs  at  the  time  of  their  discharge,  and  *their        [  *  46  ] 
eventual  responsibility  was  altogether  contingent.     In  the  pres- 
ent case,  the  defendant  stood  indebted,  and  was  liable  to  be 
sued  long  before  his  discharge.     The  only  contingency  in  the 
case   related  solely  to  the  amount  for  which  the  mortgaged 
premises   should   sell ;  and,  independently  of  the  mortgage 
operating  on  the  land,  the  defendant  stood  personally  respon- 
sible on  his  covenants.     I  do  not  perceive  that  this  case  differs 
from  any  other  case  of  a  debt  secured  by  mortgage ;  the  mort- 
gagee may  hold  to  his  lien ;  but  if  he  resorts  to  the  person, 
and  if  the  debt  be  due  at  the  time  of  the  discharge,  though 
payable  afterwards,  the  debtor  is  absolved  by  the  discharge. 

This  debt  was,  in  effect,  due  to  the  county  of  Albany ;  for, 
if  any  deficiency  happens  on  a  sale  of  the  mortgaged  premises, 
it  is  to  be  assessed  and  levied  on  the  county  where  the  deficien- 
cy happens,  as  other  county  charges.  The  pjea,  then,  being 
good,  and  operating  as  a  bar  to  the  suit,  the  matters  set  forth 
in  the  replication  do  not  present  a  state  of  facts  impugning  the 
discharge,  and  the  defendant  must  have  judgment,  (a) 

Judgment  for  the  defendant. 

(a)  See  16  Johns,  Rep'  254,  note. 


Bronson  against  Wools£y 

* 

THIS  was  an  action  of  trover,  brought  to  recover  the  value  The  venei  qi 
of  a  vessel,  called  the  Penelope.    It  was  tried  at  the  Oneida  ^  ^^^ed^Ty 

the  deiendant,  a 
captain  in  the  navy  of  the  United  Staiea^  in  the  lervice  of  (he  United  State;  in  transporting  ordnance  and 
niuitary  floras  of  the  United  States^  firom  Oiwego.Xo  Saeketfs  Harbor^  during^  the  late  war;  and,  by  the 
dirrHTtion  of  the  defendant,  was  sunk  in  the  haH)or  of  O.  in  order  to  prevent  the  ordnance,  &c.  from  falling 
iaio  the  hands  of  the  enemy,  who  captured  Onoe/g^o,  and  raised  and  carried  off* the  vessel,  &c.  It  was  hekf 
(hat  the  defendant  was  not  answerable  to  the  plaintiff  for  the  value  of  the  vessel  so  sunk  and  lost. 
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ALBANY,     circuit,   before    Mr.  Justice    Flatty    on    the    15th    of  JuTie 

August,  1819.     IQIQ 

Bkohsov         The  vessel  of  the  plaintiff,  which  was  a  schooner,  was  em- 

V.  ployed,  in  the  spring  of  1814,  by  the  defendant,  (who  was  a 

captain  in  the  navy  of  the  United  States^  during  the  late  war 

with  Great  Britain,)  for  the  service  of  the  United  States,  in 

[  *  47  ]  the  transportation  of  ordnance  and  military  stores,  from  *  Os- 
wego to  Sackett^s  Harbor,  on  lake  Ontario.  It  was  proved 
that,  on  the  6th  of  MaVy  1814,  the  fort  and  toiijn  of  Oswego 
were  captured  by  the  British  forces,  who  raised  the  schooner 
from  the  water  in  which  she  had  been  sunk,  and  carried  her 
away,  with  all  the  ordnance  and  military  stores,  and  all  the 
boats  and  water  craft  found  there,  except  such  as  were  sunk  in 
deep  water.  The  deposit  of  ordnance,  &c.  was  at  Oiwego 
falls,  and  the  defendant  was  superintending  the  forwarding  and 
transportation  of  the  ordnance  and  miUtary  stores,  and  had 
under  his  command  two  lieutenants,  several  midshipmen,  and 
about  twenty  seamen.  He  had  ordered  a  midshipman,  with 
some  seamen,  to  take  charge  of  the  schooner ;  and,  in  case  the 
enemy  should  succeed  in  carrying  the  fort,  to  sink  her,  with 
her  cargo.  The  vessel  was  under  the  sole  control  of  the  plain- 
tiff's captain  and  crew,  without  any  interference  on  the  part 
of  the  defendant,  until  the  morning  of  the  day  on  which  the 
British  made  their  assault,  and  had,  immediately  before,  per- 
formed several  trips  between  Oswego  and  SacJcett^s  Harbor, 
in  transporting  property  of  the  United  States,  On  the  alarm 
of  the  approach  of  the  British  towards  the  Harbor,  and  shortly 
before  the  assault,  the  schooner  was  removed  by  the  captain 
and  crew  from  the  upper  to  the  lower  wharf,  where  the  water 
was  deeper.  She  was,  afterwards,  in  the  forenoon  of  the  same 
day,  removed  back  to  the  upper  wharf,  and  sunk  in  about  eight 
feet  water,  the  deck  remaining  above  the  water.  A  midship- 
man and  several  sailors  were  just  before  on  board  of  her.  The 
witnesses  were  of  opinion  that  the  vessel  might  have  been 
saved  by  sinking  her  in  such  deep  water,  as  that  the  enemy 
could  not,  during  the  short  time  they/ remained,  have  raised 
her ;  and  they  stated  that  another  schooner,  the  Henrietta,  was 
sunk  at  the  lower  wharf,  where  the  water  was  deeper,  and  was 
saved,  as  the  enemy  were  unable  to  raise  her.  The  fort  was 
taken  about  noon,  and  the  British  reached  the  upper  whar^ 
about  twenty  minutes  after  the  Penelope  was  sunk.  The  wit- 
nesses thought  that  the  removing  her  back  to  the  upper  wharf, 
and  sinking  her  there,  was  extremely  injudicious.  The  judge 
charged  the  jury,  that  the  interference  of  the  defendant  with 
the  schooner  was  unlawful,  and  that  he  had  no  right  to  take 

[  *  48  ]  possession  of  *her,  or  to  deprive  the  master  of  the  charge  and 
control  of  her ;  that  he  was,  therefore,  answerable  as  a  tres- 
passer; and  whether  the  enemy  did,  or  did  not,  afterwards, 
capture  the  vessel,  was  immaterial.  That  the  rule  of  damages 
was  the  value  of  the  vessel,  under  the  circumstances  of  the 
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case,  with  interest  or  not,  in  the  discretion  of  the  jury.     A 
verdict  was  found  for  the  plaintiff  for  3,830  dollars. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

JP,  C.  IVhitCy  for  the  defendant;  contended,  that  the  vessel 
being  employed  as  a  transport  in  the  service  of  the  United 
StatGSy  the  defendant,  as  commanding  officer  at  the  place,  had 
a  right  to  do  what  had  been  done  in  regard  to  the  vessel,  to 
prevent  her  falling  into  the  hands  of  the  enemy.  If  the  plain- 
tiff has  a  remedy,  he  must  seek  it  against  the  United  Utates^ 
not  against  the  defendant.  Transports  employed  by  govern- 
ment are  always  under  tlie  direction  and  control  of  its  officers. 
The  nature  of  the  case,  and  of  the  service,  required  it.  The 
owner  of  the  vessel  does,  from  the  very  nature  of  the  service, 
put  his  vessel,  as  in  the  case  of  a  secret  expedition;  under  the 
control  of  the  government,  to  go  wherever  the  exigency  may 
require.  A  neutral  vessel,  employed  as  a  transport,  is  identi- 
fied with  the  enemy.  (1  Wheat,  Rtp.  387.  391.  6  Rob,  Adm, 
Rep,  420.  426.  2  AzunVs  Mar.  Law,  part  2.  ch.  1.  s.  7.)  A 
transport,  then,  is  distinguishable  ^rom  a  common  carrier, 
which  is  under  the  sole  direction  and  control  of  tHe  master  and 
crew  appointed  by  the  owner.  There  is  no  distinction  between 
a  transport  in  a  port,  and  one  on  the  high  sea.  The  moment 
she  is  employed  in  the  public  service,  she  is  under  direction  of 
the  public  officer,  whose  duty  it  is  to  take  care  of  the  public 
property,  and  to  promote  the  public  service.  In  case  ves- 
sels are  pressed  into  the  public  service,  and  are  shipwrecked, 
or  taken  by  an  enemy  or  pirate,  the  owner,  if  there  be  no  fault 
of  the  commanding  officer,  must  bear  the  loss  arising  from 
inevitable  accident.     (2  Azuni,  241.  part  1.  ch.  3.  s.  6.) 

Again  ;  the  defendant,  as.  a  public  officer,  can  be  liable  only 
for  negligence,  or  an  improper  yxse  of  his  authority.  *{Ruan 
V.  Perry y  3  Caines*s  Rep,  122.  J  ^  Trover  will  not  lie ;  but  if 
any  action  can  be  brought,  it  should  be  an  action  on  the  case. 
Besides,  there  ha^  been  no  wrongful  conversion  of  the  prop- 
erty by  the  defendant.  (6  Bac,  Abr,  Trover ,  B.  Btdst,  280. 
1  Burr,  Rep.  31.) 

Again  ;  this  vessel  being  loaded  with  munitions  of  war,  the 
defendant,  as  commanding  officer  at  Oswego,  had  a  right,  in  a 
case  of  imminent  danger  of  capture,  or  necessity,  to  sink  or 
destroy  the  vessel,  to  prevent  the  cannon,  &c.  from  falling  into 
the  hands  of  the  enemy.  In  the  Commonwealth  of  PennsyU 
tania  v.  Sparhawk,  (1  DaU.  Rep.  357.)  where  a  quantity  of  flour 
belonging  to  the  appellee  was  taken  by  the  officers  of  govern- 
ment, and  removed  by  them,  as  was  supposed,  to  a  place  of 
safety,  but  which  afterwards  fell  into  the  hands  of  the  British, 
MKtan,  Ch.  J.,  held,  that  Congress  might  lawfully  direct  the 
removal .  of  any  articles  necessary  to  the  maiiftenance  of  the 
American  army,  or  which  might  be  useful  to  the  enemy,  and 
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ALBANY,     in  danger  of  falling  into  their  hands ;  for  such  a  power  was  a 

^^JJJJjJ^I^  natural  and  necessary  consequence  of  war ;  and  that  the  owner 

BRoirsoir      of  the  property  was  not,  therefore,  entitled  to  compensation 

^  ^*  for  his  loss.     He  said,  ''  that  the  rights  of  necessity  form  a  part 

of  our  law."    Here  the  enemy  were  in  the  mouth  of  the  river, 

within  a  few  hours'  march  of  the  place,  and  the  capture  certain. 

{VatteVs  L.  of  K  b.  3.  ch.  15.  s.  232.)     The  necessity  of  the 

case  is  manifest 

Sill,  contra.  The  plaintiff  has  shown  such  a  conversion  of 
the  property  as  is  sufficient  to  support  the  action  of  trover. 
Assuming  the  right  to  disp(»e  of,  or  to  exercise  dominion  over, 
the  property  of  another,  is  a  conversion  of  it.  (firistol  v.  Bitrt, 
7  Johns.  Rep,  254.)  The  only  question  is,  whether  the  defend- 
ant, from  his  office  and  station,  is  protected  from  the  action. 
Admitting  the  law  of  necessity,  yet  it  must  be  a  necessity 
which  grows  out  of  the  right  of  self  defence,  and  from  an  im- 
mediate and  pressing  exigency.  An  officer  of  the  government 
is  not  justified  in  taking  or  destroying  private  property,  on  any 
prospective  calculation  that  it  might  become  useful  to  the  en- 
[  *  50  ]  emy.  If  he  rests  his  *defence  on  the  plea  of  necessity,  he 
must  show  it  to  be  urgent,  immediate,  and  irresistible.  This 
is  not  such  a  case.  Further,  the  defendant  must  prove,  that  he 
was  an  officer  having  power  and  authority  to  destroy  the  prop- 
erty. There  was  a  regular  fort  at  Oswego,  and  the  defendant 
was  not  stationed  there.  He  merely  commanded  a  party  of 
men  employed  in  superintending  the  transportation  of  munitions 
of  war  to  Sacketfs  Harbor.  He  was  there  casually,  and  for  a 
temporary  purpose.  He  had  no  authority  to  order  the  vessel 
to  be  destroyed  as  a  measure  of  precaution.  That  power  was 
in  the  commanding  officer  of  the  fort. 

Again ;  here  was  very  gross  negligence  in  the  defendant. 
The  sinking  of  the  vessel  might  have  been  delayed,  at  least, 
until  she  could  be  sunk  in  such  deep  water  that  the  enemy  could 
not  weigh  her  up  again.  A  public  officer  is  liable  for  negli- 
gence, or  the  want  of  due  discretion.  (2  Cranci,  133.  3 
Cranch,  458.)  There  is  no  distinction,  in  this  case,  between 
civil  and  military  officers.  (2  Cranch,  179.)  SparhatcVs  case 
{Dallas,  362.)  arose  during  the  revolutionary  war,  and  its  cir- 
cumstances were  very  different  from  the  present.  In  the  case 
of  Ruan  v.  Perry,  the  defendant  was  exercising  a  well-known 
and  established  right  under  the  ]aw  of  nations. 

As  to  the  doctrine  cited  from  Aznni,  of  the  right  to  press 
neutral  vessels  into  the  service  of  a  belligerent,  without  com- 
pensation in  case  of  loss,  if  it  were  necessary  to  discuss  the 
point  here,  the  soundness  of  it  might  well  be  doubted.  But 
this  is  a  suit  between  two  of  our  citizens ;  and  the  question  is, 
whether  the  defendant  had  power  sufficient  to  justify  his 
conduct.        • 

As  to  the  objection  to  the  form  of  the  action :  The  case  of 
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Murray  v.  Burling  (10  Johis,  Rep,  172.)  -shows  clearly  that     ALBANY, 

trover  lies.     If  a  man,  entrusted  with  proj)erty  for  a  particular  ^^s^^^fj^^^ 
purpose,  goes  beyond  his  authority,  and,  also,  contrary  to  his      BRoirsoir 
orders,  it  is  a  conversion   of  the   property,  and  trover  lies.     -..  ^• 
(Syed  V.   Hay,  4  Term    Rep.   260.     6    East,  640.     1    Johns,      ^*'**'-"''- 
Cas.  406.) 

• 

N.  Williams,  in  reply,  saui,  that  the  principle  on  which  it 

was  attempted  to  support  this  action,  would,  in  effect,  obstruct 
*the  operations  of  war,  by  defeating  the  most  important  mili-  ,  [  *  51  J 
tary  plans ;  that  not  only  the  writers  on  the  law  of  nations,  but 
the  common  law  courts  justified  the  taking  and  destroying  of 
private  property  in  cafsos  of  necessity.  Where  it  is  a  measure 
of  mere  precaution,  government,  no  doubt,  must  make  good  the 
loss ;  but  where  it  is  a  case  of  necessity,  in  order  to  defend  the 
country  against  an  laemy,  there  was  no  remedy.  TTho  defend-  .  ' 
ant,  instead  of  sinking  the  vessel,  would  have  been  justified 
in  burning  her,  ratiier  than  suSer«  these^warlike  stores  to  have 
fiillen  into  the  hands  of  the  enemy.  The  cases  cited  from 
Cranch  were  admiralty  cases ;  and  the  defendants  acted  with- 
out any  power  or  authority  whatever. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court. 

The  only  ground  on  which  the  defendant  can  be  held 
responsible,  is  this ;  that  he  gave  directions  to  an  inferior 
officer  to  take  charge  of  the  plaintilTs  schooner,  and,  in  case 
the  enemy  should  succeed  in  carrying  the  fort,  to  sink  her, 
with  the  cargo ;  and  that  event  having  occurred,  the  schooner 
was  sunk.  The  gravamen  is,  that  she  was  sunk  in  too  shallow 
water,  so  that  the  enemy  raised  her,  and  took  her  off  as  a 
prize ;  and  that,  had  the  plaintifTs  master  continued  to  keep 
charge  of  her.,  she  would  have  been  "so  sunk,  as  to  prevent  her 
being  raised,  and  thus  she  would  have  been  preserved  to  the 
plaintiff. 

Was  the  defendant  authorized,  under  the  circumstances 
of  the  case,  to  order  the  schooner  to  be  sunk ;  and  if  he  was, 
would  he  be  responsible  for  the  imperfect  execution  of  his 
orders  ?  ' 

The  defendant  was  a  captain  in  the  navy  of  the  United 
States,  and  was,  at  the  time  of  the  injury  complained  of,  at  of 
near  Oswego,  superintending  the  forwarding  and  transportation 
of  ordnance  and  military  stores,  from  Oswego  to  Saclccit^s 
Harbor,  and  had  ^ith  him,  under  his  command,  several  officers 
and  sailors.  The  plaintifTs  schooner  was  loaded,  under  the 
defendant's  directions,  with  heavy  guns,  shot,  &c.  The 
schooner  was  navigated  by  the  plaintifTs  master  and  crew, 
without  any  interference  from  the  defendant,  and  she  had 
performed  immediately  before,  several  *trips  between  Oswego  [  ♦  52  ] 
and  Sackett^s  Harbor,  in  transporting  property  ^  the  United 

States. 
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ALBANY,         There  is  proof  rn  this  case,  that  the  fort  of  Oswego,  having 

^^^^^^^^}^^'  been  taken  by  the  enemy,  the  vessel  was  sunk,  under  the  de- 

Brorson      fendant's  orders,  by  a  midshipman ;  and  it  appears  that  she 

_  ^'  was  thus  sunk  in  shoal  water,  and  was  afterwards  raised  and 

carried  off  by  the  enemy ;  and  it  is  rendered  quite  probable, 

as  far  as  the  opinion  of  witnesses  can  ascertain,  that  had  she 

been  left  under  the  management  of  the  master,  she  might  and 

would  have  boen  so  sunk  as  to  have  escaped  capture. 

It  has  not,  and  cannot  be  pretended,  that  the  defendant 
.  was  influenced,  in  giving  the  orders,  by  any  other  motives  than 
those  proceeding  from  a  laudable  zeal  for  the  public  service, 
and  with  the  sole  intention  of  preventing  the  onlnance  and 
munitions  of  war  on  board  the  plaintiff's  schooner,  from  falling 
into  the  hands  of  the  enemy.  The  schooner^  being  in  the 
transport  service  of  the  United  States,  was  subject  to  the  de- 
fendant's orders  and  control,  as  much  as* if  she  had  been 
navigiited  by  officers  and  men  in  the  service  of  the  United 
States.  In  the  case  of  the  Commonwealth  of  Pennsylvania  v. 
Sparhawk,  (1  Dallas* s  Rep,  362.)  Ch.  J.  MKean  very  justly 
observes,  '*  the  transaction,  it  must  be  remembered,  happened 
flagrante  hello,  and  many  tilings  are  lawful  in  that  season 
which  would  not  be  permitted  in  time  of  peace."  Again,  he 
says,  '^  it  is  a  rule,  however,  that  it  is  better  to  suffer  a  private 
mischief,  than  a  public  inconvenience ;  and  the  rights  of  ne- 
cessity form  a  part  of  our  law."  In  time  of  war,  bulwarks 
may  be  built  on  private  ground,  because  it  is  for  the  public 
safety.  In  the  present  case,  the  vessel  was  not  ordered  to  be 
sunk,  to  deprive  the  owner  of  his  property,  or  to  appropriate 
it  to  the  defendant's  use,  but  she  was  ordered  to  be  sunk,  from 
the  paramount  consideration  of  the  public  welfare ;  it  was  to 
secure  her  from  capture  by  the  enemy ;  that  the  vessel,  after- 
wards, fell  into  their  hands,  was  an  event  involuntary,  and 
perfectly  Accidental. 

In  this  case,  the  public  property,  which  the  defendant  was 
bound  to  preserve  from  capture,  was  placed  on  board  the 
[  ♦  63  ]  plaintiff's  vessel.  Was  the  defendant  to  fold  *hi8  arms,  and 
suffer  this  property,  so  necessary  to  the  United  States,  to  be 
preserved,  or  not,  at  the*  option  of  the  plain tifl^s  master?  It 
seems  to  me  the  answer  must  be,  that  he  had  a  right,  in  order 
to  secure  the  ordnance  and  munitions  in  the  vessel,  to  com- 
mand  her,  either  to  proceed  to  a  place  of  safety,  or  to  be 
sunk  ;  and  that  he  was  not  bound  to  rely  on  the  discretion  of 
the  plaintiff's  master  to  do  this  or  not.  The  orders  given  did 
not  deprive  the  master  of  a  right  to  aid  and  advise,  as  to  the 
best  course  to  be  pursued ;  and,  although  the  witnesses  seem 
to  suppose  that  she  might  and  could  have  been  sunk  in  such  a 
way  as  to  baffle  all  attempts  to  raise  her  by  the  enemy,  it  is 
extending  speculation  too  fer,  to  pronounce  that  she  would 
have  been  90  sunk. 

The  defendant  gave  his  orders  under  a  pressing  exigencv. 
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when  there  ^vas  no  time  to  wait  for  the  directions  of  the  pres-     ALBANY, 
ident;  and,  according  to  the  Jaw  of  nations,  he  represented  ^^^^>J^^ 
the  sovereign  or  executive  power,  by  virtue  of  an  authority     birkbeqk 
tacitly  given  by  his  commbsion.     (Fa/^eZ,  b.  3.  ch.  2.  s.  7.)  p       \     ^ 
Had   the  president  of  the   United  States  been  present,  and 
given  the  order  which  the  defendant  gave,  it  will  hardly  be 
insisted  that  he  would  have  been  a  trespasser. 

It  would  seem,  according  to  Vattel,  (b.  3.  s.  232.)  that  this 
act  being  done  voluntarily,  and  by  precaution,  the  damages 
are  to  be  made  good  to  the  owner  by  the  sovereign  power ;  be- 
cause the  party  suffering,  in  such  case,  should  bear  only  his 
quota  of  the  loss.  But  we  are  clearly  of  opinion  that  the 
defendant  is  not  responsible.  There  must  be  a  new  trial; 
the  costs  are  to  abide  the  event  of  the  suit   . 

New  trial  granted. 


•BiRKBECK    against  The   Hoboken    Horse   Ferry        [*54] 

Boats 

THIS  was  a  prbceeding  by  attachment,  commenced  in  the  Theact,ses8ja. 
Mayor's  Court,  of  the  city  of  New- York y  and  removed  into  Jgj^;  ^^^^ih^l 
this  court  by  -certiorari,  against  two  horse  ferry  boats,  under  iziiir  the  arre»t 
the  act,  sess.  22.  c.  1.  (1  N.  R.  L.  130.  2  Rev.  S.  493.)  au-  jf/^r'^VXt; 
thorizing  the  arrest  of  ships  or  vessels,  for  debts  contracted  by  contracted hy the 
the  master,  owner,  or  consignee,  for,  or  on  account  of,  such  ships  ^cotisignee%r 
or  vesseh,  in  this  state;  and  the  act  of  the  28th  of  February^  oronaccwu't^j 
1317,  (sess.  40.  c.  60.)  amending  the  former  act.  The  first  ^^^ul^n  tiZ 
section  of  the  act,  sess.  22.  c.  1.  provides,  "  that  ships  or  ves-  9tate;\m\  tUe 
scis  of  all  descriptions,  built,  repaired,  or  equipped  in  this  gj;  '^icudiug 
state,  and  owned  by  any  person  or  persons  not  resident  therein,  Hms  same,  «x- 
shall  be  liable  for  all  debts  contracted  by  the  master  or  com-  g^"pg  or**vossoV» 
mander,  owner  or  consignee,  thereof,  on  account  of  any  work  navigaUnjr  tii* 
done,  or  any  supplies  or  materials  furnished  by  any  mechanic,  ma5^?io  mch  tl 
tradesman,  or  others,  for,  on  account,  or  towards  the  building,  sail  coastwise 
repairing,  fitting,  fiimishing  or  equipping,  such  ships  or  ves-  ^^^r  ^a,fj  ^^ 
sels;  and  that  debts,  so  contracted,  shall  be  a  lien  upon  such  faryboai,  pi>' 
ships  or  vessels,  their  tackle,  apparel,  and  furniture ;  and  shall  "I'ferj'^aT^froin 
have  preference  to  any  and  all  other  debts,  due  and  owing  New-York  to 
from  the  owner  thereof,  except  mariners'  wages."  And,  by  I.^,^^  o^^^w! 
the  fifth  section,  it  is  further  enacted,  "  that  the  said  lien  shall  J/'^seij,  is  noj 
cease  immediately  after  such  ship  or  vessel  shall  have  left  this  mem '°  *^un5er 
state."  The  am^^nding  act  extends  the  provisions  of  the  these  staiui«a 
former  act,  "  to  ships  and  vessels  owned  by  persons  resident 
within  this  state ;"  and,  also,  provides,  "  that  the  said  lien 
sb^ll,  in  no  case,  endure  bevond  twelve  days  aft^r  such  ship 
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ALBANY,    or  veesel  shall  leave  the  porty  in  which  the  same  may  have 

^;S;^:^!^  been  so  arrested." 
BiRKBscx         The  plaintiff's  declaration  stated  that,  on  the  17th  of  Feb^ 

FsHBTfioATs  ***'^'y»  1817,  and  on  divers  days  and  times,  between  that  day 
*  and  the  dd  day  of  Novembery  in  the  same  year,  at  the  request 
of  the  owners  of  the  boats  or  vessels  known  by  the  descrip- 
tion of  The  Hoboktn  Horse  Ferry  BoatSy  being  two  in  number, 
(and  then,  with  their  tackle,  &c.,  in  the  custody  of  the  sheriff 

[  •  55  ]  of  the  city  and  county  of  New- York,  by  virtue  *of  a  warrant 
issued  by  the  recorder  of  New-York,  commanding  the  sheriff 
to  attach  the  same,  lying  in  the  city  of  New-York,)  he,  by  him- 
self and  his  servants,  as  blacksnfiiths,  did  and  performed  work 
and  labor,  care  and  diligence,  in  and  about  the  building,  and 
equipping  of  the  said  boats,  and  found  materials  for  the  same, 
amounting,  in  the  whole,  to  2923  dollars  and  25  cents ;  and 
the  plaintiff  averred,  that  the  boats  had  not  been  out  of,  or 
departed  from,  or  left  the  port  of  New-HTork,  since  the  per- 
formance of  the  work  and  labor,  and  furnishing  of  the  mate- 
rials, and  also  ayerred  a  demand  of  payment  from  the  owners, 
and  their  refusal. 

SwartvDOvi  and  others,  Brovm  and  Hone,  appeared  and 
defended  in  respect  of  their  several  interests.  Swartwout  and 
others,  as  owners  of  the  boats',  pleaded,  1.  Non  assumpserunt. 
2.  That  the  supposed  debt,  or  lien,  of  the  plaintiff,  arose  on, 
or  about,  the  2d  of  November,  1817;  that  the  boats  were 
arrested  on  the  2d  of  December,  in  the  same  year ;  and  that, 
before  the  arrest,  to  wit,  on  the  lOtli  of  November,  the  boats 
left  the  state  of  NeW'York,  whereby  the  supposed  lien  of  the 
plaintiff  ceased.  To  this  plea  the  plaintiff  replied,  denying 
that  the  boats  had  left  the  state,  &c. 

The  defendant  Brown  pleaded,  that  the  two  boats,  respec* 
tively  called  the  Hoboken  and  the  Manhattan  Island,  were 
built  by  him,  for  the  Swartwouts,  and  that  he  furnished  the 
materisJs ;  that  the  Swartwouts,  for  securing  to  him  the  pay- 
ment of  6,000  dollars,  part  of  the  consideration  for  building  the 
boats,  executed  two  bottomry  bonds  to  him,  each  conditioned 
«  for  the  payment  of  3,000  dollars,  one,  dated  the  1st  of  May, 

1817,  upon  the  Hoboken,  and  the  other,  dated  the  1st  of  June, 
1817,  upon  the  Manhattan  Island;  that  the  said  bonds  were 
executed  and  delivered  on  the  days  on  which  they  respectively 
bear  date ;  that  the  lien  of  the  plaintiff  arose  on,  or  about,  the 
2d  of  November,  1817,  subsequent  to  the  execution  and  de- 
livery of  the  said  bonds,  and  the  prior  lien  of  this  defendant, 
arising  from  his  being  employed  to  build  the  bpats,  &c. ;  and 
that  neither  of  the  sums  secured  by  the  said  bonds,  or  any 
part  thereof,  have  been  paid  and  satisfied.  To  this  plea,  the 
plaintiff  replied,  that  he  executed,  and  fuhiished  all  the  iron 
work,  and  iron  necessary  for  the  equipment  of  the  said  boats, 

[  ♦  56  J  from  the  commencement,  and  during  *the  progress  of  the. 
building  and  equipping  of  them,  to  wit,  on  the  17th  of  Feb- 
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ntaryy  1817,  and  on  divers  days  and  times  between  that  day    ALUANi , 
and  the  3d  of  November,  in  the  same  year :  and  that  his  debt  ^^^^^^^^^ 
and  lien  arose  on  the  17th  of  February,  and  not  on  ttie  2d  of     Birkvkck. 
November,  as  alleged  by  the  defendant  Brown,  FERRT^hoAtj 

The  defendant  Hone  pleaded,  1 .  After  stating  the  lien  of 
BrotbUy  and  the  execution  of  the  bottomry  bonds,  that,  on  tlie 
20th  of  Njvember,  1817,  Brown,  in  consideration  of  two  sums 
of  3,000  dollars  each,  to  him  in  hand  paid,  assigned  the  two 
bonds  to* this  defendant,  by  assignments  endorsed  thereon  re- 
spectively ;  and  he  insisted  on  the  priority  of  the  lien  of  Brown,  , 
2.  The  second  plea  repeated  the  material  allegations  of  tlie  first 
pica,  and  also  stated,  that  on  the  19th  of  November,  1817,  it  was 
agreed  between  this  defendant  and  the  Swartwouts,  that  the 
defendant  should  advance  to  Brown,  6,000  dollars,  and  take 
from  him  an  assignment  of  the  bonds,  and  should  lend  to  the 
Swartwouts  19,000  dollars,  and  receive  from  them,  as  his  se- 
curity, a  mortgage  or  hypothecation  of  the  boats ;  that,  in 
pursuance  of  this  agreement,  the  defendajit,  on  the  20th  of 
November,  paid  to  Brown  the  sum  of  6,000  dollars,  who,  Xhe 
same  day,  assigned  the  bonds ;  and,  also,  on  the  same  day, 
paid  to  the  Swartwouts  19,000  dollars,  who  executed  and  de- 
livered, on  the  26th  of  November,  an  indenU^re  of  mortgage 
or  hypothecation  of  the  boats;  and  that  iieither  of  these 
sums,  or  any  part  thereof,  had  been  paid  or  satisfied.  There 
were*  replications  to  each  of  these  pleas,  which  were  essentially 
the  same  as  the  replication  to  the  plea  of  the  defendant 
Brown,  except  that  they  referred  to  the  additional  matter  in- 
troduced by  the  pleas  of  the  defendant  Hone, 

Issue  was  joined  on  the  replication  to  the  plea  of  the  de- 
fendants, Swartwout  and  others.     The  defendants,  Brown  and 
Hone,  demurred  generally  to  the  several  replications  to  their  . 
pleas,  and  the  plaintiff  joined  in  demurrer.     The  cause  was 

submitted  to  the  court  without  argument 

« 

Per  Curiam.     The  plaintiff  has  proceeded  by  attachment 
against  two   ferry  boats,   the  Hoboken  and  the   Manhattan 
Llan^i,  under  the  act,  {I  N,  R,  L,  130.     2.  JR.   S,  493.)  and 
it  appears  that  *these  boats  ply  between  the  island  of  New--        \  *  57  ] 
York  and  Hoboken,  in  the  state  of  New-Jersey. 

The  parties  are  at  issue,  on  a  demurrer  to  the  replications, 
to  which  various  exceptions  have  been  taken  ;  but,  without  con- 
sidering these  exceptions,  we  are  of  opinion  that  the  plaintifTs 
proceedings  cannot  be  sustained,  on  the  ground  that  the  act, 
and  the  one  amending  the  same,  (sess.  40.  ch.  60.)  do  not  ex- 
tend to  vessels  of  this  description. 

The  first  section  of  the  first  act  extends  to  ships  or  vessels 
of  all  descriptions,  built,  repaired,  or  equipped,  in  this  state, 
and  owned  by  any  person  not  resident  therein ;  and  the  amend- 
atory act  extends  the  former  act  to  ships  or  vessels  owned  by 
persons  resident  within  this  state. 
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ALBANY,         The  general  terms  ''  ships  or  vessels  of  all  descriptions,  built, 

^^JUJ'^j^^  repaired,  or  equipped  in  this  state,"  are  qualified  and  restricted 

BiRBxcx      by  other  parts  of  the  acts  to  such  ships  or  vessels  as  are  built, 

^     ^g^        repaired,  or  equipped  in  this  state,  for  the   navigation  of  the 

'  ocean,  or,  at  all  events,  to  such  vessels  as  sail  coastwise, ^om 

one  port  to  another  port. 

This,  we  think,  is  manifest  from  all  the  )  rovisions  of  the 
statutes ;  the  fourth  section  of  the  first  act  provides  ti»at,  upon 
giving  the  security  therein  mentioned,  the  vessel  shall  be  dis- 
charged from  the  attachment,  and  be  permitted  to  proceed  on 
her  voyage.  The  fifth  section  declares,  that  the  lien  shall  cease 
immediately  after  such  ship  or  vessel  shall  have  left  this  state; 
and  the  amended  act  provides,  that  the  lien  shall,  in  no  case, 
endure  l^eyond  twelve  days  after  such  ship  or  vessel  shall  leave 
the  port  in  which  the  same  may  have  been  so  arrested.  The 
first  act  was  confined  to  ships  or  vessels  owned  by  persons  re* 
siding  out  of  the  state,  which,  independently  of  the  other 
provisions  of  the  act,  would  operate  only  on  such  vessels  as 
performed  voyages  on  the  ocean,  or  from  one  port  to  another. 
The  subsequent  act,  extending  the  same  remedy  to  ships  or 
vessels  owned  by  persons  resident  within  the  state,  preserves  the 
distinction  betw||en  vessels  that  do,  and  those  that  do  not, 
leave  the  port,  except  temporarily,  or  for  an  hour  or  two. 

This  construction  gives  full  effect  to  the  statutes,  in  the  ut- 
most latitude  to  which  the  legislature  intended  the  remedy,  by 
[  *  58  ]  attachment,  should  be  extended.  It  embraces  ships  and  *ves- 
sels  of  all  descriptions  engaged  in  foreign  trade,  or  performing 
voyages  coastwise,  from  state  to  state ;  but  it  excludes  those 
boats  which  never  go  out  of  sight  of  the  port  from  which  they 
move,  and  are  used  merely  as  ferry  boats  to  cross  a  river. 
•  The  present  case  comes  neither  within  the  spirit  or  intention 
of  the  acts,  nor  the  mischiefs  intended  to  be  remedied.  We 
perceive  no  greater  reason  for  subjecting  boats  of  this  descrip- 
tion to  a  lien  by  attachment,  than  a  wagon  or  coach,  for  re 
pairs  done  to  them. 

Judgment  for  the  defendants. 
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Au^sl,  1819. 

Bruen  against  Marquand.  bkuev 

V. 
_____,^  _  .       ,  ,         1  1  ,     .        .rf       MaRJIUAKD. 

TIlIiS  was  an  action  of  assumpsit,  broug}*>t  by  the  plaintiiT,  one  pannerof 
as  hf>ider  of  a  promissory  note,  against  the  defendant,  as  en-  a  firm  may  sign 
dorsor.  The  defendant  pleaded  non-assumpsit,  and  gave  notice  l^ft'ii^n^'^  ^^J^^ 
of  a  set-off.  The  cause  was  tried  at  the  New-  York  Sittings,  release  'a  debt 
on  the  28th  of  November,  181 S,  before  the  late  chief  justice.  ^e^Wp.*^^" 
The  note  was  dated  April  6th,  1816,  drawn  by  Shelton  fy  Whereadcod 
Beach,  for  500  dollars,  payable  to  the  defendant,  sixty  days  ^s^SItered  *Si- 
after  date,  and  endorsed  by  him.  It  appeared  that  ]\L  Bru^n  «<>  beuyeen  8. 
fy  Sms  were  second  endorsors,  and  that  the  note  had  been  J,d  iheiJ-^ cred' 
discounted  at  the  Citi/  Bank,  and  passed  to  the  credit  of  that  «iors,  by  wiiich 
firm,  and  was,  afterwards,  taken  up  by  them  affer  it  became  ii^ied'^T^hS 
due.  The  firm  consisted  of  the  plaintiff  and  his  two  sons,  piyertv  lo  m, 
George  M.  Bruen  and  Harman  jSruen.  But  the  second  en-  ^t  °for"tiieir 
dorscmcnt  was  erased,  before  the  trial.  creditore,   and 

♦The  defendant  gave  in  evidence  the  following  receipt :  "  Re-  ^  **'  r  /^g  i 
ceived,  New-York,  October  26th,  1816,  from  Laac  Marquan^I,  ^ame  instni- 
Edward  W,  fVifkins^  and  James  M.  Hoyt,  assignees  to  the  ™«n*^  released 
estate  of  Shelton  8f  Beach,  the  sum  of  225  dollars,  being  a  aii  uleir  debS! 
dividend  .of  45  per  cent,  on  the  amount  of  a  debt  secured  to  ^c-jwhichdccd 
be  paid,  as  in  the  first  class  of  creditors  specified  in  the  assign-  by*  m"^m  a 
ment  of  Shelton  fy  Beach  to  them.     M.  Bruen  fy  Sons."  SSiW     and 

The  defendant,  also,  gave  in  evidence  a  deed  of  assignment  who'  was  m 
and  release,  and  the  schedules  thereunto  annexed,  made  the  8th  ^'^^^J**'^*'^ 
of  June,  1816,  between  Shelton  fy  Beach;  of  the  first  part,  draw^bv^* 
Marquand,  fVilkim  and  Hoyt,  of  the  second  part,  and  the  ^-  ^^^  '*^JLz' 
creditors  of  S.  8f  B,,  named  in  the  schedule  A.  annexed,  of  the  ners  ^Cf' trade', 
third  part.  By  this  deed  iS.  fy  B.  assigned  over  all  their  prop-  Jcswibcd'^'^'' 
erty  to  the  parties  of  the  second  part,  in  trust  for  their  credit-  schedule  of 
ors,  who,  in  the  schedule,  were  distinguished  into  three  classes ;  aJ*^dac  "to  *-^' 
those  in  the  first  class  were  to  be  first  paid  out  of  the  proceeds  to  the  .  deed) 
af  the  property.  The  deed  was  executed  under  the  hands  ^^^^  executed 
and  seals  of  the  parties,  and,  among  other  creditors,  by  George  by  G.,  one  of 
4f.  Bruen,  and  the  defendant.  In  the  schedule  (A.)  of  the  ^^^  f^ 
debts  due  by  S.  Sf  B.  of  the  first  class,  was  written  as  follows :  held,  that  the 
^'  Isaac  Marquand,  endorsed  to  M.  Bruen  ^  Sms,  500  dollars."  J^^df  *by°*^lhJ 
By  the  deed,  the  parties  of  the  third  part,  released  and  dis-  iwidert  of  the 
charged  the  parties  of  the  first  part,  S.  fy  B.,  of  and  from  all  '^(ti^^oDii 
fictions,  debts,  dues,  and  demands^hatsoever,  &c.  the    endorser; 

The  plaintiiTs  counsel  objected  to  the  deed  and  release  being  [JJ^  "^Jstrw^ 
C!iidence,*as  it  was  not  executed  by  all  the  partners  of  .the  firm  tion  of  the  whole 
of  M  Bruen  fy  So7is,.h\xt  by  one  of  them  only.  The  chief  jfaibj^'^VpiS 
jostice  overruled  the  objection,  and  the  deed  was  read,  on  naacredUor.MM 
proving  the  execution  thereof  by  George  W.  Bruen,  one  of  the  h^a*d\hereby  roi 

linquished  all 
f^l  of  action  ajipainst  the  makers,  and  was  to  be  considered  as  assenting  to  a  discharge  of  the  makers  by 
Ike  hnfdf.ra  also,  with  a  full  understanding  that  his  liability  to  them,  as  endorser,  was  not  to  be  thereby 
imun'rcil. 
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ALBANY,    said  firm^  and  by  the  other  parties.     The  chief  justice  charged 
^;^J^^^;j!^  the  jury,  that,  if  they  believed  that  the'  note  for  500  dollars, 
Brden       mentioned  in  the  schedule  annexed  to  the  deed  of  assignment, 
„     V'  as  endorsed  by  the  defendant  to  M.  Bruen  ir  Sons,  was  the 

same  note  produced  at  the  trial,  they  ought  to  find  for  the  de- 
fendant ;  and  the  jury  found  a  verdict  for  the  defendant. 

E.  Pendleton  for  the  pbdntifT.  Admitting  that  the  plaintiff 
[  *  60  ]  was  a  party  to  the  assignment,  the  release  does  not,  on  *the 
face  of  it,  purport  to  release  thoughts  or  claiills  of  M.  Bruen 
fy  SoTiSy  or  of  M.  Bruen :  it  can  only  release  any  individual 
cltym  which  George  M.  Bruen  might  have  against  &  fy  B. 
A  discharge  of  an  endorsor,  or  acceptor,  is  never  implied. 
Nothing  but  an  express  declaration  of  the  holder  is  sufficient 
for  that  purpose.  {Dins^all  v.  Dunster,  Doug.  247.  2  Campb. 
K  F.  Rep.  185,  186.)" 

Again  ;  the  plaintiff  cannot  be  deemed  a  party  to  the  assign- 
ment, by  the  execution  of  it  by  his  partner,  who  has  no  au-* 
thority  to  bind  his  co-partner  by  deed.     (4  Terra  Rep.  313. 
7  Term  Rep.  267.     9  Johns.  Rep.  285.) 

But  if  the  release  is  to  be  considered  as  releasing  the  rights 
of  M.  B.  fy  Sons,  as  holders  of  the  note,  yet,  as  the  plaintiff  and 
defendant  were  both  parties,  to,  and  assenting  to,  the  release 
of  the  maker,  their  respective  rights,  as  between  each  other, 
cannot  be  affected  by  it.  Indeed,  it  is  apparent,  irom  the  re- 
lease itself,  that  it  was  the  understanding  of  the  parties,  that 
the  amount  of  this  note  was  to  be  provided  for  by  the  defendant 

Slosson,  contra.  The  schedule,  annexed  to  the  assignment 
and  release,  expressly  states,  that  M.  Bruen  fy  Sons  were  the 
holders  of  the  note ;  and,  therefore,  on  the  &ce  of  the  instru- 
ment, tliey  were  the  creditors  and  persons  to  be  paid,  and  the 
fund  was  to  be  distributed  among  the  creditors  of  S.  ^  B., 
the  makers  of  the  note.  One  partner  may  release  a  debt  due 
to  the  copartnership.  (Pierson  v.  Hooker,  3  Johns,  Rep^  68. 
Buckley  v.  Dayton,  14  Johns.  Rep.  387.  4  Binny^s  Rep.  375.) 
If  the  holder  of  a  bill  or  note  compounds  with  or  discharges 
the  acceptor,  or  maker,  he  cannot,  afterwards,  look  to  the  other 
parties  to  the  bill  or  note.  (Lynch  v.  Reynolds,  16  Johns.  Rep. 
41.)  It  is  said  that  the  defendant,  being  a  party  to  the  assign- 
ment, cannot  set  up  the  release.  But  the  assignment  and  re- 
lease is,  in  effect,  a  satisfaction  of  the  debt.  {Ex  parte  Wilson f 
11  Vcsey,  410.  2  Caines,  121.  7  Johns.  Re;g.  209.  2Saund. 
48.  note.     13  Johns.  Rep.  286.) 

D.  B.  Ogdcn,  in  reply.  That  the  deed  is  so  executed  as 
to  release  a  partnership  debt  cannot  be  denied ;  but  it  must 
I  *  bl  1  ^appear,  on  the  face  of  the  instrument,  that  it  is  a  partnership 
debt.  There  is  nothing  which  shows  this,  except  the  schedule, 
and  tliat  describes  the  note  as  if  it  were  to  be  paid  to  the  de- 
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fendant  In  Picrson  v.  Hooker  the  release  was  in  the  partner- 
ship name. 

It  is  true  that,  if  the  holder  of  a  note  or  bill  does  discharge 
the  maker,  or  acceptor,  or  drawer,  he  discharges  all  subsequent 
parties.  The  reason  is,  that  the  maker  is  considered  as  the 
original  debtor,  and  the  endorsor  as  a  surety ;  and  that,  by  dis- 
charging the  original  debtor,  the  surety  loses  all  right  to  have 
recourse  against  him.  (3  Etp.  N.  P.  Kep.  2  Bos.  fy  Pull.  61. 
6  Mjss.  Rtp.  85.)  But  if  the  endorsor,  or  surety  himself,  agrees 
to  the  discharge  of  the  maker,  the  reason  does  not  apply  ;  he 
cannot  object  a  discharge  of  the  maker,  to  which  he  has  con- 
sented. All  4he  cases  cited  ^o  upon  the  ground,  that  the 
maker  has  been  discharged  without  the  assent  of  the  endorsor. 
Chittijj  also,  puts  it  on  that  ground.  Why  should  not  the  en- 
dorsor be  liable,  if  he  consents  to  the  discharge  of  the  maker? 
It  is  just  and  reasonable ;  and  it  is  the  fair  construction  of  this 
assignment  and  release,  that  the  defendant  should  remain  liable. 
All  the  fund  arising  from  the  property  of  the  makers  of  the 
note,  went  into  the  hands  of  the  defendant  and  his  co-trustees. 

But  we  are  told  this  is  a  release,  and  that,  therefore,  the  debt 
is  satisfied.  How  ?  By  an  arrangement  made  between  all  the 
parties  for  the  benefit  of  the  endorsee,  the  defendant  ? 

Van  Ness,  J.,  dehvered  the  opinion  of  the  court.  The  as- 
signment must  be  construed  with  reference  to  the  schedule, 
and,  taking  both  into  consideration,  there  can  be  no  doubt  that 
G.  W.  Bruen  executed  it  in  behalf  of  the  firm,  of  which  he 
was  a  member.  He  had  no  private  demand  of  his  own  against 
Shelton  fy  Beach^  and  the  only  debt  against  them  in  which  he 
was  interested  was  the  note  in  question,  of  which  the  firm 
were  the  holders.  The  schedule  specifies  a  note  of  500  dollars, 
endorsed  by  the  defendant,  and  negotia.ted  to  the  firm,  which, 
no  doubt,  and  so  the  jury  has  found,  is  the  note  in  question. 
To  this  may  be  added  the  ^receipt,  by  the  firm,  of  a  dividend 
received  from  the  trustees,  whicfi  most  decisively  shows  that 
G.  W.  Bruen,  in  becoming  a  party  to  the  assignment,  meant, 
and  intended,  to  act  in  behalf  of  the  partnership.  There  can 
be  no  doubt  that  one  partner  is  competent  to  enter  into  such 
a  composition  as  was  made  in  this  case,  and  to  release  a  part- 
nership debt.  The  question  then  arises,  whether  or  not  the 
release  and  discharge  of  the  maker  is,  in  this  case,  a  release 
of  the  defendant,,  the  ^endorser?  The  general  rule  is  not 
disputed,  but  it  is  argued  that  this  case  is  not  within  it 
The  reason  for  holding  the  endorsor  discharged,  by  the  dis- 
charge of  the  maker,  certainly  does  not  apply  here,  viz.  that 
the  remedy  by  the  former  against  the  latter  is  materially  affect- 
ed or  taken  away;  because  the  defendant,  who  is  a  party  to 
the  assignment,  not  only  as  a  trustee,  but  as  a  creditor  to  a 
large  amount,  as  a  creditor^  released  Shelton  fy  Beach  from 
their  liability  over  to  him,  on  this,  as  well  as  other  notes,  en- 
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ALBAKY,     dorscd  by  him.     He  has,  therefore,  by  his  own  act,  relinquished 
^^s^^^^J^^^  all  the  remedy  he  might  otherwise  have  had,  in  case  of  his 
Brukn       being  compelled  to  pay  the  whole,  or  any  part,  of  this  nota 
j^^   ^-  This  is  a  question  of  intent,  upon  the  whole  instrument.     There 

^"  *  is  no  express  release  of  the  defendant ;  and  the  release  of  the 
maker  is  a  discharge  of  the  endorsor,  by  construction  only ;  and 
if  the  intention  of  the  parties  was  to  preserve  the  liability  of 
the  endorsor,  it  was  competent  for  theiti  to  do  so.  The  defend- 
ant is  one  of  the  assignees  :  the  funds  are  to  go  into  his  hands, 
and  the  note  in  question  is  one  of  the  debts  which  is  to  be  first 
paid.  The  assignment  contains  material  stipulations  between 
the  three  parties,  and  the  defendant  must  be  coiftidered  as  as- 
senting to  the  discharge  of  the  makers  of  the  note  by  the  then 
holders  of  it;  and,  it  appears  to  me,  with  a  full  understanding, 
that  his  liability,  as  endorsor,  was  to  be  left  unimpaired.  The 
note  in  question  is  inventoried,  not  specifically,  as  a  debt  due 
'  to  Bruen  fy  CJp.,  but  thus,  "  baac  Marquand  endorsed  to  M, 
Brucn  ^  Sons,  500  dollars  ;"  this,  it  appears  to.  me,  is  a  plain 
ai^d  unequivocal  recognition,  by  the  defendant,  that  he  consid- 
ered Shelton  fy  Beach  to  be  Am  debtors  for  the  amount  of  the 
note  ;  and  that  his  liability,  as  endorsor,  was  not  to  be  extin- 
[  *  63  ]  guished  by  the  discharge  of  the  makers.  If  ♦this  were  other- 
wise, the  note  would  have  been  mentioned  as  a  debt  due  from 
0  Shelton  fy  Beach  to  M  Bruen  ^  Co.,  and  not  as  a  debt  due 

from  them  to  the  defendant.  The  intent  of  the  parties  clearly 
appears  to  have  been,  that  both  the  holders  of  this  note,  and 
the  defendant,  should  set  the  makers  free,  but  that  the 
remedy  against  the  endorsor  should  remain.  It  was,  no  doubt, 
for  this  reason  that  the  debt  in  question  was  put  in  the  first 
class.  The  makers  intended  to  secure  (as  far  as  they  could) 
their  endorsers,  as  honorary  creditors.  As  between  the  holders 
of  this  note,  and  the  makers,  there  was  no  reason  for  giving  it 
a  preference  ;  but,  as  between  the  maker  and  endorsor,  it  was 
otherwise.  I  am  quite  satisfied  that  this  is  the  true  construc- 
tion of  the  assignment,  and  that  the  defendant  must  be  consid- 
ered as  continuing  liable  as  endorsor ;  and  he  must  look  for 
indemnity  to  the  funds  in  his  hands,  (a) 

New  trial  granted. 

(a)  One  partner,  rut  such,  cannot  bind  his  co-partner  by  writing,  under  seal, 
to  comiily  with  on  award ;  jet,  where  an  award  is  made  pprsuant  to  such  sub- 
mission, and  the  amount  awarded  in  favor  of  tlie  partneranip  is  accepted  hy  one 
partner,  who  endorses  upon.  Uie  award  a  receiptSn  full,  it  operates  as  a  release 
Dv  one  pnrtner,  or,  aa  an  accord  and  satisfaction,  and  is  a  bar  to  the  partnership 
claim,  huckannan  ▼.  Curry,  19  Johfu.  Rep.  137.  See  also  Cram  ▼.  CaldiDeUf 
5  Cowcn,  489.  M Bride  v.  Hawaii,  1  U'miaU's  Rep,  326.  KarthanM  y.  Ferrer^ 
1  PUer's  Rep.  228. 
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Bronson  and  others-  against  Earl,  late  Sheriff  of 

Onondaga.' 

IN  ERROIt  to  the  Court  of  Common  Pleas  of  the  county  The  dctcndam 
of  Ontmdagq,  The  plaintiffs  brought  an  actio*  of  debt  against  v^/^e  ""^of ''' a 
the  defendant,  as  sheriff,  for  the  escape  of  one  James  MKellopsy  defect  iu  the 
from  the  gaol  liberties  of  the  county.  c^Zitp' 

The  defendant  pleaded  nil  debety  and  gave  notice,  that  if  alter  he  has  ap- 
At  did  escape,  he  immediately  retook  him,  on  fresh  pursuit,  L'ld'^^^pica.Ut'i'S 
and  that  M,  immediately  returned  into  the  defendant's  custo-  the  defect  ic\u^ 
dy,  before  the  suit  was  commenced ;  and  filed  an  affidavit  with  ^"xvS ^a  cu- 
the  plea,  that  if  Af.  did  escape,  it  was  without  the  consent,  puts  o^  r^-p' 
privity,  or  knowledge  of  the  defendant.  .  ^f'Z'  t^^ 

At  the  trial  in  the  court  below,  in  Februari/,  1818,  the  plain-  of  a  prisoner  iu 
tiffs  produced  the  record  of  the  judgment  against  M,,  o{*Sep'  [  *  64  ] 
tentbcr  term,  1816,  and  the  ca.  sa.  issued  thereon,  returnable  dJfi^"rod\oThe 
in  Februartfy  1817,  with  the  sheriff's  return  thereon,  endorsed  wife  of  ihc  co^ 
cepi  corpus  in  eustodia.  R.  PVhitCy  a  witness,  testified,  that  on  ^^J^^  .^J^  ^^^ 
the  10th  of  October^  1817,  he  saw  said  M,  off  the  gaol  limits,  ouerbemg  ihLn 
and  while  he  was  so  off  the  liberties,  J.  Bronson,  jun.  handed  5!L^*'*"''\riroMir 
him  a  paper,  which  he  carried  to  and  left  at  the  coroner's  office,  was  artuaiiy 
with  his  wife,  in  the  absence  of  the  coroner,  and  immediately  <>fftJ»eiiinitsof 

1  1       -11  a  r      rv*     1       1*     •  'n  •         I  •  1   ^"®  S^^^   liner- 

returned,  and  still  saw  M.  oii  the  limits,  milking  his  cow ;  and  ties,  though  he 
that  M.  immediately  after  returned  to  the  gaol  lilJerties.  J.  B.  'S^^^a^^rc- 
testified,  that  at  the  time  mentioned  by  the  witness.  White,  he  tumcd,  it  is  a 
saw'Jlf.  off  the  limits,  and  immediately  handed  to  White  a  nlf,cemlnroi 
aqnas  ad  rcsp.  in  favor  of  the  plaintiffs  against  the  defendant,  on  action 
which  he  had  received  a  few  days  before  from  the  plaintiffs  ^^^  ^efire 
attorney,  with  directions  not  to  deliver  it  to  the  coroner,  until  the  return  of 
he  should  see  M.  off  the  liberties,  and  told  White  to  deliver  it  }|;^  ^riibcl!! 
to  the  coroner ;  and  the  witness  remained  at  the  same  place,  ties,  so  as  to 
until  W.  returned  from  the  coroner's,  during  all  which  time  iJJ^'Je^^fof'Thl 
M.  was  off  the  limits ;  but  immediately  thereafter  returned  to  escape. 
the  liberties. 

The  capias  ad  resp.  against  the  sheriff,  which  was  produced, 
was  directed  to  the  sheriff  olF  the  county  of  Onondaga,  instead 
of  the  coroner ;  and  the  sheriff  endorsed  his  appearance  there- 
on, the  next  day  after  the  escape,  and  after  M.  had  returned 
to  the  gaol  liberties.  The  jury  found  a  special  verdict,  stating 
the  above  facts,  on  which  the  c^rt  below  gave  judgment  for 
the  defendant. 

The  cause  was  submitted  to  the  court,  on  the  record  and  re- 
tarn,  with  the  points  stated,  without  argument. 

Per  Curiam.  The  defendant  cannot  take  advantage  of  the 
misdirection  of  the  capias,  after  he  has  appeared  to  it  and 
pleaded ;  it  being  a  defect  in  the  process,  which  is  clearly  amend- 
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ALBANY,  able,  (o)  {Tidd's  Pr.  91.  Stra.  155.  1  Hen.  Bl  222.  8 
^S^'J^^  iiwi't  Jtlep.  255.)  The  ground  upon  which  the  court  below 
probably  gave  judgment  for  the  defendant  was,  that  they  did 
not  consider  the  suit  to  have  been  actually  brought  before  the 
prisoner  (itf  jfiTe/Zops^had  returned  to  the  limits.  The  writ,  in 
[  *  65  ]  .  this  case,  was  actually  *made  out  before  the  escape,  and  put 
into  the  hands  of  a  third  person,  to  be  delivered  to  the  coroner 
to  be  0erved,«at  such  time  as  the  prisoner  should  be  found  to 
have  left  the  gaol  liberties.*  It  was,  accordingly,  carried  to  the 
coroner's  house,  and  left,  in  his  absence,  with  his  wife,  during 
the  time  of  his  escape,  and  before  the  prisoner  had  returned ; 
-  and  there  can  be  no  question  that  this  b,  to  all  essential  pur- 
poses, to  be  deemed  the  commencement  of  the  action.  If  the 
coroner  had  per^ohally  received  the  writ,  before  the  prisoner 
returned,  there  could  be  no  doubt  the  sheriff  would  be  liable. 
The  delivery  of  the  writ  to  his  wife,  at  the  usual  place  of  his 
abode,  is  equivalent  to  a  personal  delivery,  and  such  a  com- 
mencement of  the  action  as  would  save  a  debt  from  being 
barred  by  the  statute  of  limitations.  The  writ,  in  this  case, 
was  placed  where  it  might  have  been  executed,  and  some  effi- 
cient act  done  under  it.  (Van  Vechien  v.  Paddock^  12  Johns. 
Rep.  181.)  The  suing  out  of  the  writ  has  been  held,  in  sev- 
eral cases,  by  this  court,  to  he  the  commencement  of  the  suit, 
and,  although  there  may  be  some  uncertainty,  or  ambiguity  in 
the  term  '*  suing  out  the  writ,"  yet  there  can  be  no  doubt, 
that  the  delivery  of  the  writ  to  the  proper  officer,  or  leaving  it 
at  his  house,  as  in  this  case,  for  the  purpose  of  being  executed, 
is  to  be  deemed  the  actual  commencement  of  the  suit.  (3 
Johns.  Cas.  145.  1  Caines,  69.  2  Johns.  Rep.  342.  3  Johns. 
Rep.  42.     3  Caines,  133.) 

Judgment  reversed.  (&) 

(«)  Vide  Low  t.  Little,  post,  note  (a).* 

(b)  An  action  against  the  sheriff,  lor  the  escape  of  a  prisoner  in  execution 
from  the  liberties  of  the  gaol,  is  not  well  commenced  by  handing  a  writ  to  a 
person  with  directions  to  go  and  see  the  prisoner  off  the  limits,  and  then  to  de- 
liver tlie  writ  to  the  coroner.  The  writ  must  be  eitlier  actually  delivered  to  the 
coroner,  or  left  at  his  office,  or  be  issued  and  sent  to  him,  with  the  absolute, 
positive  and  unequivocal  intention  to  commence  the  suit,  while  the  prisoner  is 
off  the  limits ;  and  to  support  the  action  for  an  escape,  tlie  fact  of  the  prisoner 
being  off  the  limits,  must  be  affirmatively,  and  satisfactorily  shown,  W  direct 
and  positive  proof.  Nothing  will  be  intended  or  inferred.  Unless  it  be  plain  and 
irresistible,  to  charge  the  sheriff.     VuMcker  ▼.  Gansevort  18  Johns.  lUp  496. 
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*Jack30n,  ex  dem.  Weldon,  against  Harrison.       ^^"jl^i^^^^ 

V. 

THIS  was  an   action  of  ejectment,  tried  before   the   late  ^yi^^^  ^  ^^'^ 
chief  justice,  at  the  New- York  sittings,  in  December ^  1818.        for  the  term  of 

The  plaintiff  gave  in  evidence  an  indenture  of  lease,  made  '^nSjns  l^cw- 
the  1st  of  June,  1813,  Ifttween  the  lessor  and  the  defendant,  diiion  that  the 
by  which  the  lessor  devised  to  the  defendant  a  lot  of  ground,  [jjjf®°  «.  assign 
with  the  buildings  thereon,  in  the  city  of  New- York,  for  the  oyer,  or  other- 
term  of  seven  years,  from  the  Ist  of  May,  then  last  past,  at  J/*®  Pudenwre 
the  annual  rent  of  250  dollars,  payable  quarterly ;  and  paying,  or  the  premises 
also,  aft  taxes,  assessments,  levies,  or  impositions  whatsoever,  •^*^'®^'*"?^{ 
which  shall  or  may  b6  assessed,  levied,  or  imposed  upon,  or  thereof,  to  eny 
grow  payable  out  of,  or  for,  the  demised  premises,  or  any  part  ^a  a  cLusto? 
thereof,  during  the  term.  And  it  was  provided;  and  agreed  re-entry,  and  of 
that,  in  case  the  rent,  or  any  part  thereof,  should  remain  bJ^ach'llf  °ihe 
due.  and  unpaid,  for  twenty  days  after  the  same  ought  to  be  couduion,  no 
paid  ;  or  if  any  taxes,  levies,  &c.  which  should  be  rated  or  cmSwi^^y  ^Sa 
assessed  on  the  premises,  and  should  be  behind  and  unpaid,  uuder-ieiungfor 
for  the  like  space  of  time,  after  the  time  the  same  ought  to  be  pcH^JT'Shori  of 
paid ;  or  if  the  lessee,  his  executors,  &c.  should  assign  over,  or  the  whole  term-, 
otherwise^  part  with,  the  lease  or  the  premises  demised,  or  any  ^  l^^  coadi- 
part  thereof,  to  any  person  or  per&ons  whatsoever,  without  the  t'on  are  to  be 
consent  of  the  lessor,  his  heirs  or  assigns,  or  his  attorney,  first  meananassigi^ 
had  and  obtained  in  writing,  under  his  ornheir  hands  and  seals ;  ineni.  of  the 
then,  in  either  of  the  said  cases,  it  should  be  lawful  for  the  pSJ"'^'  iSenT 
lessor,  his  heirs,  &c.  to  re-enter  into,  and  upon,  the  demised  *<*>^  ^»«  ^^oie 
premises,  &c.,  or  to  distrain,  ifec.  And  it  was  fiirther  agreed,  *^^d  wfaera 
that,  in  cither  of  the  cases  above  mentioned,  if  the  lessee,  his  ex-  one  of  the  con- 
ecutors,  &.c.  should  fail  to  perform  any  of  the  covenants,  con-  ular^'the  *iei 
ditions  and  provisoes,  ^contained  in  the  lease,  &c.  that  then  [  *  ^^  ] 
the  lease  and  the  estate  thereby  granted,  should  cease,  deter-  see  should  w 
mine,  and  become,  utterly  void,  if  the  lessor  should  elect  so  to  rtwashel'd,tbat 
consider  it.  The  lessee  covenanted  to  pay  the  rent,  and  the  ^*»«  }^^  *»»<* 
taxes,  &c,  and  make  all  necessary  repairs,  and  to  surrender  ^^^  for  ^l 
the  premises,  at  the  expiration  of*  the  term,  in  good  repair ;  ^^ach  of  the 
'fire,  war,  or  other  inevitable  accident,  excepted  ;  with  all  re-  out  showing  a 
pairs  made  thereon  during  the  term.  And  it  was  fiirther  ^^^f^fSfj^ 
covenanted  and  agreed  that  the  lessee  should  not  make  any  withm  the  pe- 
material  alteration  in  the  buildings,  nor  take  down  any  partition  b^law'S^ondkr 

or  wall^  in  or  about  the  same,  without  the  consent  of  the  lessor  t/crea'te  a  for- 
feiture. 

Nor  can  the 
lessor  re-enter, 


on 

Proving  a  demand  of  the  tenant,  at  his  house,  on  the  premises,  in  the  afternoon  of  the  last  day,  i»  not 
mfficient. 

Where,  at  the  bottom  of  a  lease  containing  a  clause  of  re-entiy.  for  non-performance  of  the  covenants, 
conditions,  &c.,  the  lessee  af[;reed  not  to  make  any  alterations  in  tiie  buildings,  without  the  consent  of  the 
lessor,  this  was  held  (6  rest  merely  in  covenant,  and  was  not  a  conditron,  for  a  breach  of  which  the  lease 
was  to  be  fbrTftiied. 
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ALBANY,  -his  heirs.  &c.,  or  his  attorney,  for  that  purpose,  in  writing,  first 

^J^^^}^  had  and  obtained. 
Jackson  John  Rtidy  a  witness  for  the  plaintiff,  testified,  that  he  was 

^-  the  agent  of  the  plaintiff  for  nearly  Jive  years,  during  which 

'  ^ime*  the  defendant  never  paid  the  rent  punctually ;  that,  in 
December,  1814,  the  defendant  having  neglected  lo  pay  the 
direct  tax  of  the  United  States,  assessed  on  the  premises,  they 
were  advertised  for  sale;  and,  to  pvevent  a  sale,  the  witness 
paid  the  tax,  which  has  never  been  repaid  to  him  by  the  defend- 
ant; that  no  rent  had  been  paid  since  August,  1816;  that 
the  witness  went  to  the  defendant's  house,  the  premises  in 
question,  on  the  first  and  twentieth  days  of  November,  1316,  in 
the  allernoon  of  each  of  those  days,  and  demanded  the  quar- 
ter's rent  then  due ;  but  the  defendant-answered,  that  he  could 
not  pay ;  that  the  witness  went  again  to  the  premises  on  the 
first  and  twentieth  days  of  FchrUary,  1817,  in  the  afternoon 
of  each  of  those  days,  and  demanded  the  rent,  but  obtained 
only  promises  from  the  defendant.  In  February,  1817,  part 
of  the  house  was  -consumed  by  fire  ;  and  it  was  awarded  by 
arbitrators,  that  the  Fire  Insurance  Company  should  pay  650 
dollars,  on  account  of  the  damages.  The  defendant  matie  the 
repairs,  which  amounted  to  600  dollars;  and,  on  the  Mth  of 
May,  1817,  he  agreed  to  accept  one  half  of  the  sum  awarded 
to  be  paid  by  the  Insurance  Company,  as  a  compensation,  in 
full,  for  the  repairs.  The  witness  received  the  650  dollars,  and 
tendered  the  one  hojf  of  that  sum  to  the  defendant,  in  full  for 
the  repairs ;  but  the  defendant  refused  to  accept  it,  and  insist- 
ea  on  being  paid  the  whole  sum  of  600  dollars,  for  repairs. 

r  •  68  ]  The  witness,  afterwards,  *proposed  to  deduct  the  amount  due 
for  rent  from  the  325  dollars  due  lo  the  defendant  for  repairs, 
but  the  defendant  refused  to  limit  his  claim  for  that  sum,  insist- 
ing on  the  full  amount  of  600  dollars. 

It  was  proved  that  one  Kelly  occupied  one  of  the  buildings, 
as  an  under  tenant,  for  eighteen  months,  or  two  years.  The 
witness  also  proved  that,  some  time  previous  to  August,  1816, 
the  defendant  made  alterations  in  the  house,  by  cutting  off 
about  eight  feet  of  a  stack  of  chimney,  in  the  lower  story, 
which  stood  in  the  partition  between  the  two  front  rooms  of 
the  two  tenements,  one  of  which  was  used  as  a  store,  and  by 
putting  upright  posts  under  the  chimney  to  support  it,  and 
taking  down  the  partition  between  the  rooms,  and  throwing 
the  whole  into  one  store.  This  suit  was  commenced  in  August 
term,  1818.  It  was  admitted  that  the  buildings,  as  now  re- 
paired, since  the  fire,  were  in  a  better  state  than  before. 

The  defendant  proved  that,  before  the  suit  was  brought,  he 
offered  to  the  wife  of  the  lessor,  (the  lessor  himself  having 
been  abroad,  out  of  the  United  States,  for  more  than  seven 
years,)  to  allow  the  rent  then  due,  together  with  a  quarter's 
rent  in  advance,  to  be  deducted  out  of  the  sum  claimed  by  the 
defendant,  for  repairs,  if  she  would  pay  to  the  defendant  tlie 
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balance  of  his  bill ;  and  that  she  referred  the  defendant  to  her 
agent,  ReiJ,  who  rfefused  to  agree  to  the  proposal. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  a  case  containing  the  facts  above  stated. 

TFikojij  for  the  plaintiff.  As  to  the  clause  of  re-entry  by 
the'  lessor,  there  is  a  difference  between  a  lease  for  life^  and  a 
lease  for  years.  In  regard  to  the  former,  a  breach  of  the  con- 
dition renders  the  lease  voidable ;  but  in  the  latter  case  it  is 
void ;  and,  being  forfeited,  it  cannot  be  set  up  again,  by  an 
acceptance  of  rent  after  the  breach  of  the  condition,  nor  by 
any  other  act.  (Plowden,  133.  1  Saund.  287.  n.  16.)  Here 
there  has  been  a  breach  of  ^ the  condition  :  1.  In  the  non-pay- 
ment of  ta.xes :  2.  By  assigning  the  premises :  3.  By  non-pay- 
ment of  rent :  4.  By  alterations  in  the  buildings.  So  that  the 
lease  is  forfeited  and  void.  (1  Campb.  N.  P.  20.  .  1  Maule  ^ 
Selwyn,  297.     1  Leon.  262.) 

♦But,  even  if  it  is  considered  as  a  voidable  lease,  the  mere 
acceptance  of  rent'  due,  unless  accompanied  by  some  other 
act  of  the  lessor,  showing  his  intent  to  confirm  the  lease,  does 
not  amount  to  a  waiver  of  the  forfeiture.  '{Doe,  ex  dem. 
Cheney,  v.  Batten,  Cowp.  Rep.  243.)  It  must  depend  on  the 
quo  animo,  or  the  intention  with  which  the  rent  was  received. 

Drake,  contra.  There  can  be  no  pretence  of  maintaining 
this  action  under  the  statute.  If  it  can  be  supported  at  all, 
it  must  be  at  common  law  :  and  all  the  niceties  required  in 
proceedings  by  the  lessor,  must  be  observed.  {Co.  Liit.  202. 
a.  1  Saund.  287.  n.  16.)  There  must  be  a  demand  of  the 
precise  rent  due,  on  the  precise  day  it  was  due  and  payable, 
at  a  convenient  time  before  sunset,  upon  the  land,  and  at  the 
dwelling-house,  if  any  there  be.  Leases  for  years  are  void,  or 
voidable,  according  to  the  terms  of  the  lease.  This  is  a  void- 
able lease  ;  the  terms  of  it  show  it  to  be  voidable  only.  It 
savs,  "  if  the  lessof  shall  elect  so  to  consider  it."  If  a  voida- 
bic  lease,  and  the  conditions  have  been  broken,  it  may  be  made 
-good  by  the  acts  of  the  lessor.  The  alleged  breaches  are,  1. 
For  the  non-payment  of  rent ;  but  the  lessor  has  not  entitled 
himself  to  the  forfeiture.  He  ought  to  have  demanded  the 
rent  on  the  premises,  and  have  staid  there  until  dark,  or  sunset. 
2.  As  to  the  underletting,  it  has  been  settled,  that  an  under 
lease  is  no  assignment.  (2  fVm,  Bl.  766.  3  Wils.  234. 
Doug.  57.)  3.  As  to  the  non-payment  of  the  United  States* 
tax ;  the  covenan^  refers  to  ordinary  taxes  only,  and  not  to  the 
extraordinary  tax  kid  by  Congress,  4.  As  to  the  covenant 
relative  to  alterations  in  th«  buildings ;  that  is  not  contained 
in  the  body  of  the  lease,  but  is  endorsed  upon  it.  It  does 
not  come  within  the  clause  of  re-entry,  but  is  a  separate, 
independent  covenant,  for  which  the  lessor  has  his  action  for 
damages,  in  case  it  has  been  broken. 
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The  court  lean  strongly  against  forfeitures  of  leases,  and 
will  examine  the  conditions  strictly,  to  pl%vent,  if  possible,  a 
foifeiture.  But,  we  say,  here  has  been  a  waiver  of  the  for- 
feiture, if  any  existed,  by  the  acceptance  of  rent,  afterward^i 
*with  full  notice.  {Jenkins  v.  Churchy  Coiop.  483.  Goodrighi 
V.  Davids,  Id.  8O30 

« 

Van  Ness,  J.,  delivered  the  opinion  of  the  court  The  stip* 
ulation  in  the  concluding  part  of  the  lease,  prohibiting  the  lesseo 
from  making  alterations  in  the  building,  rests  in  covenant 
merely,  and  is  not  made  a  condition  for  the  breach  of  which 
the  estate  is  forfeited.  Nor  can  the  lessor  of  the  plaintiff 
avoid  the  lease,  because  one  of  the  buildings  was  underlet. 
The  condition  in  the  lease  is,  that  (he  lessor  shall  not  '^  assign 
over,  or  otherwise  part  with,  this  indenture,  or  the  premises 
thereby  leased,  or  any  part  thereof,  to  any  penon,"  &c.  These 
words  must'  be  construed  to  mean  an  assignment  of  the  prem^ 
ises,  or  part  of  them,  for  the  whole  term ;  end  no  forfeiture  is 
incurred  by  letting  for  a  shorter  period ;  under-leases  not  b^ng 
considered  as  coming  within  the  terms  of  the  condition,  or 
proviso,  (a)  This  principle  was  fully  settled,  in  the  case  of 
CrusoCy  ex  dem.  Blencowe,  v.  Bugby,  (3  Wib.  234.)  and  has 
been  repeatedly  sanctioned  since,  and  applied  to  conditions 
expressed  in  stronger  terms  than  in  the  present  case.  A  lease 
may  be  so  express^  as  to  firoduce  a  forfeiture  for  underletting, 
as  well  as  for  assigning  the  whole  term ;  but  this  is  not  the  lanr 
gu^e  of  the  lease  in  question. 

The  plaintiff  equally  iaik  in  showing  a  right  of  reentry,  by 
reason  that  the  defendant  did  not-pay  the  United  States^  tax, 
because,  the  indispensably  necessary  step  of  making  a  demand 
of  the  defendant,  within  the  period  required  by  law,  in  order  to 
create  a  forfeiture,  was  not  taken. 

It  remains  to  be  considered,  whether  the  plaintiff  in  entitled 
to  recover,  on  the  ground  that  a  forfeiture  has  been  incurred 
by  the  non-payment  of  the  rent.  This  is  a  proceeding  at 
common  law,  and  the  claim  of  the  plaintiff  being  stricti  juris, 
all  the  niceties  required  by  the  common  law  must  be  previous- 
ly comply  with,  to  entitle  the  reversioner  to  re-enter.  There 
must  be  a  deinand  of  the  rent  due  on  the  last  day,  a  conv^iient 
time  before  sunset ;  and,  if  there  be  a  house  on  the  land,  the 
demand  must  be  made  at  the  house  of  the  tenant,  if  he  is  at 
home.  Several  other  things  *are  required  to  be  d«ne,  which 
it  is  not  necessary  to  detail  for  the  purpose  of  deciding  this 
case.  (Co.  Litt  201.  b.  303.  a.  1  Savnd,  387.  n.  16.  and 
the  cases  there  died*)     On  the  Ist  and  30th  iSf  No^ewbsr,  1817, 

(a)  6o,  where  a  lessee  for  lires  covenaiAed  not  to  sell,  dispose  of,^or  assi^ 
)its  estate  in  tha  demised  premises,  witfaont  the  permission  cif  the  Isssot,  & 
It  was  held  that  a  lease  of  part  of  the  premises  by  the  lessee  for  twenty  70>n* 
was  not  a  breach  of  the  covenant ;  and  that  nothing  short  of  an  assignment  of 
hk  whole  estAle  would  predate  a  forfeiture  of  the  lease.  JaekMon,  ex  dem 
Siemens,  v.  S*frernaUj  15  Johns,  Repi  jgfOk 
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Reidy  the  agent  of  the  lessor  of  the  plaintiff,  went  to  the  house     ALBANY, 
of  t|ie  defendant,  (the  lessee,)  in  the  aftemoony  and  demanded  ^^^\^^^ 
payment  of  the  quarter's  rent  then  due ;  but  the  defendant      XA.cxsoit' 
answered,  '^  he  could  not  pay."     A  similar  demand  was  made    ^.    ^' 
liy  the  agent,  on  the  1st  and  20th  of  February ^  m  the  same 
vear,  of  the  quarter's  rent  then  due,  and  the  defendant  prom- 
ised to  pay  it,  but  did'  not.      The  question  is,  whether  or  not« 
under  diese  circumstances,  the  right  to  re-enter  accrued.     I 
think  it  did  not.     The  agent  says  he  made  the  demand  '^  in 
the  afternoon ;"  now,  this  may  have  been  immediately  after 
12  o'clock,  and  a  demand  at  so  early  an  hour  would  not  be 
gxxl.     *'  The  last  time  of  demand  of  the  rent,"  oays  Lord 
Coke,  '^  is  such  a  convenient  time  before  the  sun-setting  of  the 
last  day  of  payment,  as  the  money  may  be  numbered  and  re- 
ceived."    And  it  is  laid  down  by  Hale^  Ch.  B.,  that  the  time 
of  MWMet  is  the  time  appointed  by  law  to  demand  rents ;  (Dup- 

Ea  V.  MayOj  1  Saund.  287.)  and,  though  this  is  probably  not 
terally  correct,  yet  it  serves  to  show  that  the  demand  neced-  ^ 
fiory  to  be  made,  to  create  a  forfeiture,  must  be  immediately 
preceding  sunset,  so  that  the  money  may  be  counted,  and  the 
necessary  receipt  or  acquittance  given,  while  there  is  light 
enough  reasonably  to  do  so.  This  may  appear  to  be  unneces- 
sarily rigorous,  and  a  sacrifice  of  substance  to  form  ;  but  when 
it  is  considered  that  the  consequence  of  a  proceeding  of  this 
kind,  is  tl^e  forfeiture  of  the  tenant's  whole  mterest  under  the 
lease,  every  necessary  form  which  the  law  has  prescribed  must 
be  most  scrupulously  observed.  ''The  court  have  always 
looked  nearly  into  these  conditions,  covenants,  or  provisoes." 
(^Crusoe  v.  Bugby^  3  Wih,  234.  )  It  was  incumbent  on  the 
plaintiflf  to  have  shown  during  what  part  of  the  afternoon  the 
demand  was  made,  and  that  it  was  towards  sunset,  or  late  in 
the  afternoon.  The  defendant,  in  a  case  of  this  description, 
had  a  right  to  remain  passive,  and  to  avail  himself  of  any  defect 
of  pro<^  on  the  other  side,  necessary  to  establish  his  right  to 
♦recover.  This  point  being  decisive,  the  other  objections  to  f**'*! 
the  plaintiff's  right  to  recover  need  not  be  noticed.  The  de- 
fendant i^  entitled  to  judgment,  (a) 

Judgment  for  the  defendant. 

(«)  To  ent  Ue  Uie  reTcraioner  to  re-«nter,  when  there  w  a  oondiUon  of  i«- 
entry.reyeryed  for  non-myiDent  of  rent ;  the  common  law  requires  thai  there 
diomd  he  a  demand  of  the  rent.  Hie  demand  must  be  of  tlie  precise  rent  dae. 
It  most  be  made  precieely  upon  the  day  when  the  rent  ia  due  and  payable,  and 
Blade  a  convenient  time  before  sunset.  It  must  be  made  on  the  land  and  at  the 
most  notorious  place  of  it;  unless  a  place  is  appointed  where  the  rent  is  pay- 
able ;  in  which  case  the  demand'must  be  made  at  such  place.  And  the  demand 
mmX  be  made  in  fact  and  so  averred  in  ^eadinff,  although  there  should  be  no 
person  on  Uie  land  readv  to  pay  it.  1  Saund.  ^87.  p.  16.  See  also  Remsen  r. 
Canklin^  18  Johns.  Rep.  450.  Jackson,  ex  dem.  Ltwis.  r.  SekiOz,  Ibid.  174.  Van 
UtnMdlatr  v.  Andretot,  Ihid.  431.  As  to  waiver  of  the  rights  of  forfeiture,  see 
Jackson,  ex  dem.  J^orton,  v.  Sheldon^  5  C&wsn^  458.  Jatkson,  ez  dem.  BUauiari^  • 
t:  Men,  3  Cvmen,  220. 
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ALBANY, 
August,  1810 

luRRiLL  BuRRiLL  &  Gaboon  against  Cleeman. 

V. 

f  ^T  1^  V  M  A  W 

The  defendani  THIS  was  an  action  of  covenant,  in  a  charter  party,  made 
bired  the  vc»-  the  10th  of  March,  1317,  by  wliich  the  plaintiffs  let  to  freight, 
Uffs^'io'canTra  to  the  defendant,  the  schooner  Aurora,  "  for  a  voyage  from 
cargo  from  N.  Ncic-Tork  to  Pemambuco"  The  plaintiffs  stipulated  tore 
back  with  a°^-  ccive  a  cargo,  and  (the  dangers  of  the  seas  and  restraints  of 
turacarrutoiv.  rulcrs  and  princes  excepted)  to  proceed  therewith,  litjm  the 
naiiwi  to^p!^  port  of  Ncw-York  to  Pernambuco,  and  there  dehver  the  said 
the  piainuffs  for  curgo  to  the  defendant,  his  factors  or  agents.  The  defendant 
hirr  of  iiw  vcs-  was  to  bc  allowcd  40  running  days,  for  discharging  the  cargo 
sc!  "from  -A^  at  P.  from  the  time  of  the  vessers  arriving  there,  and  being 
backr  fourteen  ready  to  Unload.  And  the  vessel 4vas  to  leave  P.  within,  or 
?.""  "^^th  *d '  ^^  ^^^  expiration  of,  tlie  said  40  days,  with  the  goods,  &c.  of 
ifvcry " of^  ihe  the  defendant  on  board  for  New-iork,  there  to  be  delivered, 
carp  at  P.,  g^Q^  j^  consideration  of  the  covenant  and  agreements  of  the 
Y!m  ^  depart,  plaintiffs  to  be  performed,  he,  the  defendant,  covenanted  to  pay 
on  the  delivery  ^q  ^hc  plaintiffs,  for  the  charter  and  hire  of  the  vessel  "  from 
carffo,oramvai  Ncw-Yorlc  to  Pemambuco,  and  back,  the  sum  of  fourteen 
of  ibc  veaaciai  hundred  dollars  on  the  delivery  of  the  cargo  at  P.  and  the 
vessel' proceed,  sum  of  fourteen  hundred  dollars  on  the  delivery  of  the  return 
''I  fro**  ^*!/v*^  r  cargp,  or  arrival  of  the  vessel,  at  JVeir-Ybrfe;"  and  if,  by  de- 
nnd  arrived  ia  fault  of  the  defendant,  the  vessel  should  be  detained  longer 
•igiuofi'./but  than  40  days  at  P.,  then  the  defendant  was  to  pay  twenty 

tlie  i)lace  lieiiif  *  «  •  *    ¥  0 

strictly  block-  doUars  a  day  during  such  detention. 

[  *  73  ]  *The   declaration  contained  three  counts :   the  first  count 

2^*/*  uad^  averred,  that  the  vessel  sailed  with  the  cargo  of  the  defendant 
^'he  wiul"for-  on  board,'  for  Pemambuco,  and  arrived  in  sight  of,  and  near  the 
wdcien  to  enter  ^q^j^  .  jjuj  ^^3  prevented,  by  the  blockade  of  the  place,  from 
ba^viii^  uo  in-  entering  and  delivering  her  cargo,  and  was  obliged  to  return 
•iructions     to  ^q  Ncw-York ;  and  did  return,  and  there  dehver  the  cars^o  to 

proceed  to  any  •  «  ^ 

«itber  port,  the  the  defendant,  and  so  performed  and  finished  the  said  voyage, 
IS*/?' yi"w^  &c.,  and  assigned  as  a  breach  the  non-payment  of  the  1,400 
the  caqroj  and  doUars,  made  payable  on  the  delivery  of  the  return  cargo,  or 
tt^red^ihe^de-  ^^^^^^^^^  of  the  vessel  at  New- York.  The  second  count  averred 
fendant  to  carry  a  performance  of  the  voyage  generally,  and  assigned  as  e  breach, 
or 'tetany  iwrt  ^®  non-payment  of  the.  1,400  dollars  on  the  delivery  of  the 
ji  its  vicinity,  cargo  at  P.,  and  of  the  1,400  dollars  on  the  delivery  of  the 
ant^miKhi^di'  J^^^"™  cargo,  or  arrival  of  the  vessel  at  New-York. 
rcct }  but  the  The  third  count  averred,  that  the  vessel  received  a  cargo  of 
arff^abanldo^^  ^^^  defendant  on  board,  and  was  made  ready  to  sail  and  pro- 
the  cargo  to  Uie  cecd  therewith  from  the  port  of  New-York  to  Pemambuco,  ond 
Il^o^'^cepied  although  the  plaintiffs  were  ready  «nd  willing  to  set  sail,  and 
it.  declined  the  procccd  with  the  Said  cargo  from  Neto^York  to  Pemambuco^ 

oflcr;    and  the 
cargo   was  af- 
terwards denumded  and  received  by  the  underwriters,  who,  as  well  as  the  detendaat,  refused  to  pay  tlia 
frei^t.    Heldf  tliat  the  plaintiflTs  were  not  entitled  to  any  freight  under  the  rhartcr  party }  the  vo^'a^ 
bat'^a^  Heen  performed,  nor  the  cargo  delivered,  according  to  the  conditions  of  the  agreement,  on  tae 
perioraance  of  which  the  payment  ofthe  freight  depended. 
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and  there  deliver  the  same  to  the  defendant,  and  did  ofier  to     ALBANY, 
perform  and  fulfil,  all  and  singular  the  covenants  on  their  part  ^**S"**'  ^^^^ 
to  be  performed  and  fulfilled ;  yet  the  defendant  did  not,  nor     Burrill 
would  permit  the  said  vessel  to  set  sail,  and  proceed  with  the     ^    ^• 
said  cargo  to  Pemambucoy  but,  afterwards,  caused  and  pro-       ^^*"^»- 
cured  the  said  cargo  to  be  unladen,  and  the  said  vessel  to  be 
discharged  from  the  said  intended  voyage ;  and  hath  not  paid, 
or  caused  to  be  paid,  to  the  plaintiffs,  the  charter  money,  or 
any  part  thereof,  &c. 

It  was  proved,  at  the  trial,  that  the  defendant,  about  the 
15th  of  march,  1817,  shipped  on  board  the  Y^ssel,  a  cargo  to 
be  delivered  at  P.  with  which  the  vessel,  on  the  16th  ofmarchy 
set  sail  from  New-York,  on  her  voyage  to  P.,  that,  on  the  14th 
of  May  following,  she  came  in  sight  of  the  town  of  P.,  and 
close  in  with  four  Portuguese  men  of  war  lying  without  the  bar, 
and  two  ships  and  two  brigs ;  and  being  brought  to  by  the 
fleet,  the  master  of  the  Aurora  was  forbidden  to  enter  the  port, 
which  was  under  strict  blockade;  *and  the  Portuguese  com-  1*74] 
mander  endorsed  the  register  of  the  Aurora,  warnmg  her  not 
to  enter  P.  The  master,  not  having  instructions  to  go  to  any 
other  port,  concluded  to  return  to  iHew-  York,  where  he  arrived 
on  the  ^id  of  June  following.  The  next  day,  the  plaintiffs 
oflfered  to  the  defendant  to  carry  the  cargo  back  in  the  vessel 
to  P.,  or  to  any  port  in  the  vicinity,  as  the  defendant  might 
direct ;  the  defendant  answered,  that  it  would  not  accord  with 
his  views ;  that  he  had  abandoned  the  cargo  to  the  underwrit- 
ers, and  had  nothing  more  to  do  with  it.  This  offer  was  re- 
peated, before  the  hatches  were  opened,  and  the  defendant 
made  the  same  reply ;  and  the  witness  understood  the  offer  to 
be,  to  carry  the  cargo  back  to  P.,  or  a  near  port,  under  the 
charter  party. 

The  cargo  was  insured  by  the  Ocean  Insurance  Company,  to 
whom  it  was  abandoned'  by  the  defendant,  on  the  return  of  the 
vessel  to  New-York,  ^nA  the  insurers  accepted  the  abandon- 
ment On  the  7th  of  July,  they  demanded  and  received  the 
cargo,  but  refused,  as  did  also  the  defendant,  to  pay  to  the 
plaintiffs  any  part  of  the  charter  money. 

It  appeared  that  the  blockade  of  P.  was  raised,  and  the 
Portuguese  authority  re-established  there,  on  the  23d  of  May, 
1817. 

A  verdict  was  taken  for  the  plaintiffs,  for  3,200  dollars,  sub- 
ject t)  the  opinion  of  the  court,  whether,  under  the  circum- 
stances of  the  case,  the  plaintiflfs  were  entitled  to  recover, 
under  any,  and  which,  count  of  the  declaration,  and  to  what 
amount,  if  any,  they  are  entitled,  and  to  award  a  venire  de 
novo,  or  writ  of  inquuy,  to  assess  the  damages ;  but  if  the 
court  should  be  of  opinion  that  the  plaintifls  were  not  entitled 
to  re(*x>ver  on  any  of  the  counts,  then  a  judgment  was  to  be 
entercki  for  the  defendant 
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iXHANTp  JIf  Coun,  for  the  plaintiffs.  By  the  trae  construction  of  the 
A^urt^^im^  charter  party,  the  plaintiffs  are  entitled  to  recover  at  least 
&17SIIILL  1|400  dollars,  ander  the  first  count  in  the  declaration.  This 
^^^  case  is  distingui8hcd;rfe  from  those  of  Scott  ▼.  Libby  and  others, 
***  (2  Johns.  FUp.  336.)  and  Fcnoyer  v.  Hallet,  (15  Johns,  Rep. 
332.)  decided  in  this  court,  where  the  voyage  was  entire.,  out 
and  home,  and  the  performance  of  the  entire  voysi^^e  was  a 
[  *  75  ]  condition  precedent  to  the  payment  *of  freight.  Mere  the 
contract  shows,  clearly,  two  distinct  voyages,  one  out  to  Per- 
nambttco,  apd  the  other  back  to  New-York.  The  vessel  could 
not  enter  Pemambuco,  and  she  returned  to  New-  Yorkf  and 
there  delivered  her  car^.  The  claim  of  the  plaintiffs  to  one 
half,  at  least,  of  the  freight,  is  equitable  and  just.  Wherever 
the  voyage  can  be  divided,  so  as  to  give  the  plaintiff  a  just 
compensation,  the  court  will  do  it.  In  the  present  case,  the 
freight  may  be  easily  apportioned.  The  charter  party  itself 
divides  it  mto  two  parts ;  as  for  two  distinct  voyages,  out  and 
home.  Lord  Mlenborou^h,  in  Ritchie  v.  Atkinson,  (10  East, 
295.  298.)  speaking  of  flie  case  of  Smith  v.  mison,  (8  East, 
437.)  says,  <<  where  the  freight  is  made  payable  on  an  indivisible 
condition,  such  ^f  in  that  case,  die  arrival  of  the  ship  with  her 
cargo  at  her  destmed  port  of  dischar^,  such  arrival,  &c.  must 
be  a  conditipn  precedent,  because  it  is  incapable  of  being  ap- 
portioned, but  here  the  delivery  of  the  cargo  is,  in  its  nature, 
divisible,  and,  therefore,  I  think  it  is  not  a  condition  precedent ; 
but  the  plaintiff  is  entitled  to  freight  in  proportion  to  the  extent 
of  such  delivery,  leaving  the  defendant  to  his  remedy  in  dam- 
ages for  the  short  defivery."  The  principle  laid  down  in  that 
case  is  applicable  to  the  present.  In  Idddard  v.  Lopes,  (10 
East,  526.^  the  court  said  that  the  plaintiff  could  not  recover;, 
but  should  have  provided  in  hjs  contract  for  the  emergency 
which  had  arisen.  Here  the  contract  provides  for  the  case  of 
a  return  of  the  vessel  to  New- York;  and  having  returned  with 
the  cargo,  the  plaintiff  is  fairly  entitled  to  the  freight  of  the 
return  voyage.  In  construing  a  ^covenant,  it  is  to  be  taken 
most  strongly  against  the  covenantor.  The  iair  construction 
is,  that  the  plaintiff  is  to  be  paid  the  1,400  dollars,  on  the  re- 
turn of  the  vessel  to  New-  York,  though  she  should  not  be  able 
to  obtain  a  return  cargo  at  P.  (Bell  v.  Puller,  2  Tanni.  295.) 
In  Brovm  v.  Hunt,  (II  Mass.  Rep.  45.)  the  contract  was  for 
a  voyage  from  Boston  to  Savannah,  from  thence  to  a  port  in 
the  fVest  Indies,  and  from  thence  to  Boston,  with  liberty  to  re- 
turn from  the  West  Indies  to  any  port  in  the  United  States, 
and  thence  to  Boston,  and  the  defendants  were  to  pay  a  cer- 
I  ♦  76  ]  tain  surii  per  ton,  per  month,  as  long  as  *the  vessel  continued 
in  the  service,  in  thirty  days  after  her  return  to  Boston.  The 
vessel  performed  the  voyage  fix>m  Boston  to  Savannah,  thence 
to  the  fVest  Indies,  and  back  to  Savannah ;  and,  while  proceed* 
ing  home  from  Savannah  to  Boston,  was  captured  by  the  Brii- 
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i$hy  and  burned.    The  Supreme  Court  of  Ma^cushmetts  held     albamt. 
the  different  passages  to  be  distinct  voyages,  and  the  plaintiff  ^^!^^J^^ 
feceived  fi^ight  up  tp  the  time  of  the  last  delivery  of  a  cargo,     BvRKttL 
at  Savannah^  previous  to  the  sailing  thence  for  Boston.  ctwIiiiA* 

Again ;  the  plaintiffs  had  a  right  to  carry  the  goods  to  P. 
after  the  blockade  was  removed,  and  they  offered  to  do  so.; 
but  the  defendtmt  refused  his  consent  The  plaintiffs  are  not 
to  be  affected  by  any  arrangements  between  the  defendant  and 
the  insurers  of  the  cargo. 

T.  A.  Emmet y  contra.  1.  The  charter  party  was  dissolved 
by  the  blockade  of  P.,  the  port  of  delivery,  and  no  action  at 
law  can  be  maiortained  on  it.  In  Scott  v.  Libby  and  others^ 
(2  Johns,  Rep,  336.)  the  oourt  say,  that  th^  charter  party  is 
dis8<dved  by  the  blockade  of  the  port  of  destisnatidn ;  and  that 
trover  would  lie  for  the  cargo,  winch  the  defendant  refused  to 
deliver,  vuiless  the  freight  w^is  paid. 

The  voyage,  in  this  case,  was  entire,  from  Neu^York  to  P. 
and  back.  The  freight  was  to  be  paid  ki  two  installments  ^ 
but  the  contract  is  ^single  and  entire. 

2.  Admitting,  howeva*,  that  there  were  two  distinct  voyages ; 
jret,  the  performance  of  the  voyage  to  P.  was  a  condition  pre- 
cedent to  the  payment  of  any  part  of  the/ref^t.  The  vessel 
sever  did  arrive  at  P.,  nor  did  she  deliver'  a  cargo  there.  The 
second  voyage  was  to  bni^  a  return  cargo  from  P.  to  New* 
York,  But  the  vessel  never  was  at  P.,  and  so  cotdd  not  bring 
a  return  cargo  from  thence  to  Ntw^York.  So  that,  whether 
the  whole  is  considered  as  one  entire  voyage,  or  as  divisible, 
the  frfaintiffs  have  not  peffeimed  their  contract.  There  can 
be  no  doubt  as  to  the  blockade.  (The  Tutelar  6  Rob.  Adm. 
Rep.  177.)  The  plaintiffs  m^ht  have  had  their  freight  in* 
8ured,'and  would,  on  account  of  the  blockade,  have  recovered 

the  *amount  from  the  underwriters.     {Schmidt  v.  N.  Y.  bt.        [*T^  \ 
Co.  1  Johns.  Rep,  249.) 

The  contract  of  charter  party  is  to  be  cofisiderpd  fair4y,  ac^ 
cording  to  the  true  intent  and  meaning  of  the  parties.  What 
benefit  has  tlie  defendant  derived  from  the  contract?  On 
what  principle  of  equity  is  he  bound  to  compemlate  the  plain- 
tiffs for  their  loss,  arising  from  an  unforeseen  event,  or  acci- 
dent? 

3.  As  to  the  claim  to  a  recovery,  under. the  third  count,  on 
the  offer  to  carry  the  cargo  to  P.,  the  case  of  Smith  v.  tVilsony 

i'8  East,  437.)  shows,  most  clearly  and  decidedly,  that  it  is  un- 
bunded.  The  offer  to  do  a  thing  which  it  is  not  in  the  imme^ 
diatt  power  of  {he  party  to  do,  but  the  perfonAance  of  which 
may  bs  defeated  by  various  contingent  events,  or  inevitable 
accidents,  is  not  enough  to  entitle  him  to  recover,  from  the 
other  party,  for  the  non-performance  of  a  corresponding  duty, 
on  the  ground  of  his  refusal  to  accept  the  offer. 

If  the  defendants  had  a  right  to  wait  for  the  removal  of  the 

71 


V. 

Clbxhav. 


71  CASES  irf  THE  SUPREME  COURT 

ALBANY,    blockade  of  P.,  and  to  go  there  aAerwards,  and  so  earn  his 
^^HJ'^Jl™,  freight,  by  delivering  the  cargo,  the  consent  of  the  defendant 
BuRKiLL     was  not  necessary.     They  might  have  insisted  on  their  right 
to  carry  on  the  cargo  to  P.,  or  to  be  paid  their  full  freight. 
(Griswolds  v.  New- York  bis.  Co.  1  Johns.  Rep.  206.  S.  C.  3 
JohTis.  Rep.  321.) 

As  to  any  compensation  for  bringing  back  the  defendant's 
goods  to  NeW'Yorky  arising  from  an  implied  assnmpsit,  it 
should  b^  made  against  the  insurers  who  received  the  cargo ; 
not  against  the  defendant. 

Ely,  in  reply.  The  blockade  of  the  port  of  destination  does 
not  dissolve  the  contract  of  charter  party.  In  Scott  v.  lAbby^ 
Thompson,  J,,  says,  "  It  appears  to  be  conceded  by  the  counsel 
on  both  sides,  that,  by  the  blockade  of  the  port  of  discharge, 
the  charter  party  was  dissolved,  and  all  claim  to  freight  under 
it  gone ;"  and  he  refers  to  Abbot,  p.  338 ;  and  the  same  judge, 
afterwards,  in  Lorillard  v.  Palmer,  (15  Johns.  Rep.  14—20,) 
refers  to  Scott  v.  Lihby,  for  this  doctrine,  as  settled.  Abbot 
does  not  lay  down  such  a  principle ;  and  the  cause  of  Loril- 
[  •  YS  ]  Iftrd  y^  Palmer  has  been  reversed  ♦in  the  Court  of  Errors,  (a) 
A  blockade  is  different  from  an  interdiction  of  commerce ;  it 
is  considered  only  as  a  temporary  interruption  of  the  voyage ; 
and  the  master  may  wait  until  the  port  be  opened,  without 
prejudice  to  the  policy  of  insurance.  {Per  Parsons^  Ch.  J., 
'  6  Mass.  Rep.  118.  Richardson  v.  Mar.  Ins  Co.  60.)  It  is 
in  the  election  of  the  master,  to  consider  a  blo<*.kade  as  putting 
an  end  to  the  charter  party,  or  not.  He  may,  if  he  chooses, 
go  to  a  near  port,  and  wait  until  tlfe  blockade  is  removed.  If 
the  performance  of  a  contract  is  obstructed,  without  any  fault 
of  the  person  who  is  to  perform,  he  may  wait  a  reasonable 
time  for  the  removal  of  the  obstruction,  and  then  perform  it. 
He  may  offer  to  proceed  with  the  cargo,  as  the  plaintiffs  did, 
in  this  case,  and  if  the  other  side  refuses,  he  must  pay  freight 
(3  Johns.  Rep.  322.)  The  case  of  Smith  v.  Wilson,'  turned  on 
the  pleadings,  and  the  strict  construction  of  the  covenant,  as 
to  the  breach  assigned  in  the  declaration. 

But  the  plaintiffs  do  not  merely  claim  freight,  eo  notnine^ 

(a)  Vide  IG  Johns.  Rep.  348.   This  was  a  case  of  a  blockade  of  the  port  of  de- 
parture ;  but  Kknt,  Chancellor,  refers  to  the  case  of  Scott  v.  Uihy  for  the  doctrine, 
.that*'  if  there  be  a  blockade  of  the  port  of  destination,  so  that  a  delivery  becomes 
iuipossiblei  and  the  yessel  returns  with  her  carffo  to  the  port  of  departure,  the 
Toyage  is  defeated,  and  the  freight  not  earned. '    Mhot^  (part  3.  ch.  11.  s.  3.) 
af^r  stating,  that,  if  the  performance  of  the  agreement  became  unlawful,  it 
is  absolutely  dissolved,  as  when,  before  the  commencement  of  the  voyage,  hos- 
.  tilities  take  place  between  Uie  country  to  which  the  ressel  and  cargo  belongs, 
-  and  that  to  which  they  are  destined,  or  commerce  between  Uiem  be  wholly 
prohibited,  says, "  but  if  war  or  hostilities  break  out  between  the  place  to  whicn 
the  ship  or  cargo  belongs,  and  any  other  nation  to  which  they  are  not  destined ; 
although  the  performance  of  the  contract  is  thereby  rendered  more  hazardous, 
yet  is  not  the  contract  itself  dissolved  ;  and  each  of  the  parties  must  submit  to 
the  extraordinary  event,  unless  they  mutually  agree  to  altandon  the  adventuro 
(Oniomianec  de  la  Marine,  Valin,  liv.  3.  Ut.  2.  fret.  art.  15.) 
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ander  the  contract ;  but  they  demand  damages  for  refusing  to     Albany. 
let  them  proceed  and  fulfil  the  contract,  according  to  the  char-  ^^^^^^^^J^^ 
ter  party.     There  was  no  near  port  to  P.,  to  which  the  plaintifis     Burrili. 
could  go,  for  a  market.  ^,  ^• 

*Van  Ness,  J.,  delivered  the  opinion  of  the  court  '  Wheth-  [  *  79  ] 
er  here  were  not  two  distinct  voyages,  one  out,  and  the 
other  home,  or  not,  is  a.  question  not  necessary  to  be  decided. 
The  terms  of  this  charter  party  are  a  little  peculiar,  and  I  am. 
not  prepared  to  say, 'that  if  the  cargo  had  been  delivered  at 
Pernamhucoy  that  the  outward  freight  would  not  have  been 
earned,  in  case  the  vessel  had  never  arrived  at  New-York. 
But  the  cargo  has  not  been  delivered  there,  and  the  outward 
freight,  therefore,  admitting  the  voyage  to  be  divisible,  has  not 
been  earned.  The  stipulation,  however,  that  the  freight,  pay- 
able on  delivery  of  the  return  cargo,  or  arrival  of  the  vessel  at 
NtW'York,  has  been  supposed,  under  the  facts  in  this  case,  to 
give  the  plaintiff  a  right  to  recover  the  freight  home.  This  is 
not  the  true  construction  of  the  contract,  which  clearly  con- 
templates, that  the  freight  home  shall  be  payable  only,  in^case 
the  voyage  out  shall  have  been  performed.  The  freight  back 
is  payable  on  the  voyage  from  the  port  of  destination,  and  after 
her  arrival  and  delivery  of  the  outward  cargo  there.  The  par- 
ties, probably,  had  in  view  the  contingency,  that  no  return 
cargo  might  be  obtained,  and  for  that  reason  the  payment  of 
the  1,400  dollars  at  New- York  was  made  to  depend  upon  the 
happening  of  one  of  two  events,  viz.  the  delivery  of  a  cargo 
to  be  shipped,  at  Pemambiico^  if  one  should  be  procured,  and 
if  no  such  cargo  was  shipped,  then  on  the  arrival  of  the  vessel 
at  New-  York.  The  freight,  stipulated  to  be  paid  by  the  char- 
ter party,  depended  upon  the  performance  of  the  voyage,  and 
was  a  condition  precedent' to  the  freight  being  payable,  and 
this  condition  not  having  been  performed,  the  freight  cannot 
be  recovered. 

With  respect  to  the  right  to  recover  damages  on  the  third 
count,  the  case  of  Smith  v.  Wilson^  (8  East^  443.)  is  in  point. 
The  defendant  had  a  right  to  abandon  the  cargo  on  its  arrival 
at  iVeto-  ForAr,  and  the  chA'ter  was  made  with  reference  to  that 
right.  The  defendant  has  lost  the  expected  profit  of  the  voy- 
age, and  the  plaintiffs  have  lost  their  freight,  by  OQe  .of  those 
contingencies  to  which  all  commercial  adventures  are  subject 

• 

Judgment  for  the  defendant. 
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halstkp  *Hal31xi>  &  Wiggins  against  Schmelzex. 

V. 

H.  4*  8,  made  THIS  was  an  action  of  assumpsit,  tried  the  8th  of  Decemder, 
•  iointparchaM  1818,  at  the  Neto^York  Sittings,  before  the  late  chief  justice, 
of  ^"i^^Siit  In  October,  1815,  tb«  plaintiffs  and  defendant  made  a  joint 
paying  ibe  one  purchase,  from  Coims  fy  Crarj/y  of  a  quantity  of  French  goodfi, 
Ttey  iSSSd^o!?:  <o  the  amount  of  18,608  dollars  33  cents,  and  the  plaintifii 
(Hie  package  of  gave  their  notes  for  one  half  the  amount,  and  the  defendant 
S^JT^' "fivS  gave  his  note  for  the  other  half.  On  the  15th  of  October, 
monihsj  and  1818;  StymouT  fy  St.  John  purchased  from  the  plaintiffs  and 
vi^JTiibe  re-  defendant,  one  case  of  £Oods,  for  2,583  dollars  and  84  cents^ 
mfunder  of  the  at  a  Credit  of  five  months ;  and,  before  the  expiration  of  the 
^Scm,  aaiT^H,  time,  the  plaintiffs  agreed  to  receive  in  payment  the  notes  of 
Ki*f  f  ihlf "^  *^"*  *^'  ^^  ^  fVamerj  which  they  accordingly  received,  the  firm 
of  the  pacCage  ^t  Seymour  4r  St.  John  having  become  insolvent;  and,  on  re 
•old.  A.,  hav-  ceiving  these  notes,  the  credit  was  extended  to  six  months. 
ioMivcDt,  'u.  When  the  notes  became  due,  the  plaintiffs  took,  in  lieu  of  them, 
brought  an  ac-  Smith  fy  SptccT^s  notcs,  cudorsed  by  Seymour  fy  St,  John,  at 
tu^lgah^^.  «*  montlw,  St.  John  fy  Warner  having  failed,  at  which  last- 
to  ««jjfc«'  *jj«  mentioned  transaction  the  defendant  was  not  present.  The 
Ion  arising 'on  witBCSs  Stated  that,  although  Seymour  ^  St.  John  iailed,  and 
the  saJe.  It  was  deciia>ed  theuiseWes  insolvent,  iret  Seymour  had  been,  and  stiD 

held,  that   this  li     x  ii  i.-     j  l*      '  "^ 

was  a  co-part-  was,  able  to  pay  all  hts  debts. 

«S**'and  *thS't  ^  ^^  ^^^  qS  November,  1815,  the  plaintiffs  and  defendant 
an  'action  at  made  a  division«i<^  the  goods  purchased  b^  them  and  remaining 
ihcreSre**  "be  ^^  hfuid,  and  for  the  part  sold,  the  plamtiffs  gave  to  the  de- 
roaintaineii  by  fendant  their  two  Bcvcral  promissory  notes,  of  ^42  dollars  and 
wTihout^rovm  ^  ^^^^  e&Ai,  for  the  one  half,  payable  in  March,  1816,  and 
an  ^  e^rw  which  wcfc,  afterwards,  paid  by  the  plaintiffs  to  the  assignees  of 
promise  to  pay.  |Jjq  defendant,  who  had  become  insolvent. 

jHiat   even    if 

anacUon  could  On  the  3l8t  of  July,  1817,  the  plaintiffs  addressed  a  letter 
^*°e?"Mi/  *^  ^^^  defendant,  as  follows:  "Dear  Sir — Sermour  fy  St.  John 
had  'taken  the  have  made  a  proposition  to  settle  our  joint  claim  on  them,  of 
[  *  81  ]  2,583  dollars  and  87  cents,  (equal  to  about  8  ^shillings  in  the 
r^*®.*^i^''  *?-^  pound,)  for  one  case  of  French  goods.     We  believe  it  to  be  an 

treated  it  as  his  f  ,         /'  _,  ,     o         *     •  .  •       ■  •      i 

own,  extendiiir  aovantagcous  OHcr  *,  and,  unless  you  object  to  it  this  day,  wc 

UaiTchlS^SS^  ***""  ^^^P^  >t>  ^^  •^old  you  accountable  for  half  the  loss.'*     ' 
the"   security,      In  the  aftcmoon  of  the  day  on  which  the  letter  was  dated, 
wiiTf  R,Tid  *^  plaintifls  compromised  with  Seymour  fy  St.  John,  and  Smith 
finally  making  fy  Spiccr,  v^ho  paid  about  1,100  dollars,  on  their  notes;  (and, 
*r.5"";PJ^'J®  to  recover  the  one  half  of  the  loss,  this  action  was  brought.) 

of  the  claim,  be  -_,  .  ,,         ,         i.«,  ■         ^.-i         ^    .  ^ 

bad  uonght  to  The  witncss  Stated,  that  he  did  not  know  that  ^mtth  was  in- 
sbaje°"ui^'the  ^olvcnt ;  that  hc  is  now  cashicr  of  a  bank  at  St.  Louis,  (Missou- 
KMs.  ft,)  and  that  Seymour  had  always  been  able  to  pay  his  debts. 

Another  witness  stated  that  Smith  was,  at  the  time  of  this  com- 
promise, notoriously  insolvent,  and  that  all  the  parties  to  the 
notes  were  then  believed  to  be  so,  and  that  he  advised  tho 
compromise,  as  advantageous  to  the  plaintiffs. 
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.  The  plaintiffs  haviog  rested  their  cause,  the  defendant's 
ecNinsel  moved  for  a  nonsuit,  on  the  j^ound  that  this  was  a 
co-partnership  transaction;  and,  therefore,  no  action  at  law 
could  be  maintained,  without  proof  of  an  express  promise  by 
the  .defendant.     The  chief  justice  reserved  the  question. 

A  witness  for  the  defendant  testified,  that,  in  a  conversation 
witfi  the  plaintiffs,  on  the  subject  of  this  controversy,  be.asked 
them,  whether  the  defendant,  after  the  division  of  the  goods^ 
could  have  enforced,  payment  from  Seifmour  fy  St.  John^os 
Smith  fy  Spicer^  and  the  plaintiffs  replied  ''no;  the  defendant 
bad  nothing  to  do  with  it." 

The  chief  justice  charged  the  jury,  that  it  did  not  appear 
that  the  defendant  had  any  agency  in  exdhanging  the  security 
of  Seymour  if  St.  John  for  that  of  Si.  John  fy  fVdmer,  nor 
in  extending  the  terms  of  credit  when  the  notes  of  Smith  fy 
Spicer  were  taken,  nor  in  the  change  of  security  at  that  time ; 
AaA  the  notice  of  compromise  to  the  defendant  was  very  short, 
to  say  the  least  of  it ;  that,.as  to  the  compromise  itself,  its  pru<- 
dence  and  necessity  were  doubtful ;  and  he  thought,  upon  the 
whole,  that  the  evidence  was  not  enough  to  charge  the  defend- 
ant ;  but  that  these  yrere  questions  of  fact  for  the  consideration 
of  the  jury.  The  jury  *found  a  verdict  for  the  plaintiffs^  for 
965  dollars  and  76  cents.  • 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  as  well  on  the  poini  reserved,  as  because  the  verdict  was 
•gainst  law  and  evidence. 

'       *  

jD.  B,  Ogden,  for  the  plaintiffs.     This  action  is  for  the  half 

of  a  loss,  in  the  naiture  of  a  liquidated  balance ;  the  joint  con- 
cern in  which  the  particular  purchase  of  goods  was  made,  and 

*  to  which  the  partnership  was  restricted,  having  spent  itself  be- 
fore the  loss  occurred.  The  adjustment  made  by  the  parties 
was  a  final  settlement  of  the  co-partnership.  It  is  true,  that  the 
courts,  in  England  and  here,  ba^e  said,  that  an  action  at  law 
cannot  be  maintained  by  one  partner  against  another,  unless 
there  has  been  a  settlement  of  accounts,  and  an  express  prom- 
ise by  one  partner  to  pay  the  balance.  {Murray  v.  Bogeri^  14 
Johns.  Rep.  3i90  But  in  Ilackstraw  v.  Lnber,  Gibds,  Ch. 
J.,  (1  Holies  N.  P.  Rep.  368.)  held,  that  an  express  promise 
was  not  necessary ;  that  the  ^^  dissolution  of  the  pre-existing  co- 
partnership, and  the  mutual  settlement  of  an  account,  are  a  suffi- 
cient consideration  in  law  for  an* implied  promise  to  pay  a 
balance  on  the  side  of  the  partner  from  whom  such  balance  is 
due."  And  this  court,  in  Weimare  v.  Barker^  (9  Johns.  Rep. 
807.)  went  on  the  ground,  that  the  law  would  raise  an  im- 
plied promise  to  pay  the  balance  found  due  on  the  settlement 
of  accounts  between  partners.  The  error  into  which  the  Eng* 
Ush  courts  and  this  court  seem  to  have  fallen,  in  supposing  that 

-  an  express  promise  was  necessary,  originated  in  the  case  oi  FoS" 
ter  v.  AUanson,  (2  Term  Rep.  479.  and  see  Moravia  v.  Levy,  n. 
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5 ANY.  483.)  in  which  there  were  articles  of  co-partnership,  for  seven 
St,  im.  years,  and  a  covenant  to  settle  accounts  annually.  Here  the 
joint  or  partnership  concern,  between  the  plaintiffs  and  defend- 
ant, was  finally  and  for  ever  closed.  In  Bond  v.  Hays,  (12 
Mass.  Rep.  34.)  the  Supreme  Court  o(  Massachusetts  held,  that 
assumpsit  would  lie  by  one  partner  against  his  co-partner,  for 
money  paid  by  him,  on  a  dissolution  and  adjustment  of  the 
concern,  more  than  was  actually  due.  Now,  have  not  the 
plaintiffs  paid  to  the  defendant  more  than  he  was  entitled  to? 
The  plaintiffs  gave  their  notes  to  *the  defendant,  for  the  one 
half  of  the  amount  of  the  goods  sold  St.  John  fy  Warren,  the 
consideration  for  which  was,  that  the  note  of  St  John  fy  War^ 
Ten,  taken  on  the  sale  to  them,  would  be  paid ;  and  that  con- 
sideration having  failed,  the  plaintiffs  are  entitled  to  recover 
back  the  money  they  have  paid  in  this  action. 

Suppose  the  plaintiffs  had  received  the  whole  money,  at  the 
time,  from  St,  John  fy  Warren,  could  not  the  defendant  have 
maintained  an  action  of  assumpsit,  to  recover  of  the  plaintiffs 
the  one  half,  as  so  much  received  to  his  use  ? 

There  are  no  partnership*  accounts  in  this  case  to  be  adjust- 
ed ;  there  is  nothing  which  can  deprive  this  court  of  its  juris- 
diction, or  which  renders  it  proper,  or  necessary,  to  send  the 
pliuiltiffs  to  a  court  of  chancery. 

There  can  be  no  pretence,  that  the  plaintiffs  have  made 
the  debt  their  own,  by  changing  the  notes.  They  acted  in 
good  faith,  and  gave  notice  to  the  defendant  before  they  took 
any  step. 

Anthon,  contra.  The  question  is  not,  whether  there  was  a 
partnership  between  these  parties,  but  whether  one  can  main- 
tain an  action  against  the  other,  for  a  share  of  a  loss  sustained^ 
on  a  joint  sale,  without  an  express  promise  to  pay.  Whatever 
fluctuation  there  might  haA'e  been  in  the  English  courts,  as  to 
this  question,  this  court  have  uniformly  decided,  that  an  action 
cannot  be  maintained  by  one  partner  against  another,  on  a 
settlement  of  accounts,  unless  there  has  been  an  express  promise 
to  pay  the  balance.  (Casey  v.  Brush,  2  Caines^s  B^P-  294, 
Nevin  V.  Spickeman,  12  Johns.  Bep.  401.  Murray  v.  Bogert, 
14  Johns.  Bep.  321.  1  Binney's  Bep.  192.  S.  P.  2  Term 
Bep.  483.  n.  Watson  on  Partnership,  396.  2d  ed.)  The  ap- 
plication of  this  rule  to  a  general  partnership  cannot  be  doubt- 
ed ;  and  the  reason  of  the'  rule  applies  equally  to  a  special 
partnership,  as  in  this  case. 

Again  ;  the  plaintiffs  took  the  whole  debt  of  St.  John  fr  War^ 
ren  to  themselves.  They  treated  it  as  their  own.  They  changed 
the  security,  and  made  a  compromise ;  '^nd  though  the  de- 
fendant had  notice  of  the  proposed  compromise,  yet  *it  was 
short,  unreasonable,  and  insufficient.  He  never  assented  to  any 
acts  of  the  plaintiffs.  One  of  the  debtors,  Seymour,  was  proved 
to  be  perfectly  solvent.  The  compromise  was,  therefore,  un- 
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necessary  and  imprudent,  and  discovered  a  great  want  of  care    Albany, 
and  attention,  on  the  part  of  the  plaintiffs.  >^]J^'J^ 

Fl£I.l> 

Per  Curiam,  The  objection  that  this  demand  arises  out  of  ^^J^ 
a  partnership  concern  is  conclusive.  There  has  not  been  a 
liquidation  of  the  demand,  and,  certainly,  nothing  Uke  an  ex- 
press promise  to  pay  it.  The  merits,  also,  of  this  case,  are  with 
the  defendant.  The  compromise  made  by  the  plaintiffs  was 
unjustifiable.  The  weight  of  evidence  is  clear,  that  Seymour 
was  always  able  to  pay  the  debt.  The  plaintiffs  received  the 
debt  as  their  own,  and  have  treated  it  as  such,  and  have  acted 
in  such  a  manner  as  to  teke  away  all  right  to  throw  any  part 
of  the  loss  on  the  defendant.  There  must  be  a  new  trial,  with 
costs  to  abide  the  event. 

New  trial  granted,  (a)  (b) 

(a)  Vide  Robsonr.  CurtiSy(i  StarkU'sJC.  P.  Rep.  78.)  j9.  received  a  bill  of  ex- 
chan^  in  payment  for  cattle,  jointly  purchased  by  himself  and  B..  and  sold  to  C. 
which  he  endorsed  to  B.,and  being  dishonored,  6.  promised  j9.  tnat  if  he  woald 
Uks  op  the  bill,  he,  B,f  would  pay  5.  half  the  amount.  In  an  action  of  assumpsit , 
brought  b^  A.  on  tlib  promise,  Lord  ELl&nborougk  said,  that  if  there  had  been 
partnership  dealings,  and  only  one  ite^a  remained  unadjusted,  the  difficulty  as 
to  partnenhip  would  distippear ;  but  that  not  beinff  the  case,  as  some  of*^  the 
eatUe  remained  unsold,  after  the  sale  to  C,  and  it  did  not  appear  that  the  ac- 
count had  been  settled,  he  nonsuited  the  plaintiff.  In  Venning  y,  Leekie,  {}2 
Eastj  7.)  where  the  plaintiff  and  defendant  a^ed  to  be  jointly  concerned  in  the 
purchase  of  a  quantity  of  flax,  and  to  share  in  the  profit  and  loss,  and  tlie  de- 
fendant promised  to  furnish  one  half  the  amount,  in  time,  for  tlie  payment ; 
it  was  held,  that  assumpsit  would  lie  against  the  defendant  for  his  share  of  the 
purchase  money. 

(&)  See  Musier  r.  Trumphourf  5  WenddVs  Rep.  274.    The  rule  that  an  action 
will  not  lie  by  one  partner  against  another  for  moneys  paid  in  the 


parlnerstiip  concern,  is  as  applicable  to  a  law. partnership  of  practising  at- 
torneys as  to  other  partnerships.  Westerlo  ▼.  Evertson,  1  IVenaelVs  Rep.  532. 
Smith  ▼.  Client  18  Jokns.  Rep.  245.  It  seems  by  the  case  last  cited,  that,  after  a 
trial  decided  fi>r  the  plaintiff,  it  is  too  late  for  the  defendant  to  object,  that  the 
•object  matter  of  the  suit  was  a  copartnership  contract  between  nim  and  the 
plamtiffl    The  objection  ought  to  be  made  at  toe  trial. 


m 
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THE  defendant  obtained  his  discharge  as  an  insolvent  debtor,  where  ibe 
on  the  8th  of  January,  1812,  under  the  insolvent  act  of  the  3d  P^**"*'?"  .  .?»»■ 
o(  Apnly  1811.  The  agent  and  attorney  of  the  plaintiff  ap-  ihejud^eioop- 
pearcd  before  the  judge,  in  behalf  of  the  plaintiff,  a  judgment  pJ;^,V^|;,|.^I;;;'^; 
creditor,  to  oppose  the  defendant's  discharge;  and  after  ex-  under  ih*'  lii- 
aminins  the  insolvent,  became  satisfied,  as  the  affidavit  on  the  ^'^f  ,.'^,*  ^.] 
part  of  the  defendant  stated,  with  the  explanations  of  the  de-  ]8ii,»ii.i  Hiur 
fendant,  relinquished  all  opposition,  and  consented  to  his  dis-  5epp*jjjja,|f  .J|,'* 

hcarini^  lii^  ox- 
■laiitfxms,  fritbdre^r,  withoot  making  any  further  opposition,  and  the  defendant  obtamed  his  dischargt>; 
at  court,  on  motion,  ordered  a  perpetual  stay  of  execution  on  the  part  of  the  plaiutiflf;  and  if  the  delciui- 
ant  bad  applied  immediately  after  his  discharge,  a  diacontimumce  would  have  been  ordered,  uncier  the 
of  the  case. 

77 


V. 

CSVETIM. 


m  CASES  IN  THE  SUPREME  COURT      . 

AUIANY,  cbaif(e,  which  was  thereupon  gmnted  by  the  judge.  No  pro* 
^^!^*J^\  ceedings  were,  afterwards,  had  on  the  part  of  the  plaintiff, 
Lks  until  since  the  last  term,  when  an  execution  was  taken  out 
against  the  defendant.  The  affidavit  of  the  plaintifrs  agent 
stated,  tiiat  he  did  not  expressly,  or  tacitly,  consent  to  the  de- 
fendant's dischai^ ;  but,  finding  opposition  fruitless,  und^  tiie 
act,  he  withdrew. 

A  motion  was  now  made  to  set  aside  the  execution,  and  for 
a  perpetual  stay  of  execution  oh  the  judgment. 

Brinckerhoff^  for  the  defendant. 

C.  W.  Oraham,  for  the  plaintiff.  % 

Per  Curiam,  The  conduct  of  the  plaintiff's  attorney  is 
equivalent  to  an  abandonment  of  his  suit ;  and  if  the  defendant 
had  applied,  after  obtaining  a  regular  discharge  under  the  act, 
for  a  discontinuance,  we  should  have  ordered  a  rule  for  that 
purpose,  to  be  entered.  We  think,  under  these  circumstances, 
that  the  motion  ought  to  be  granted. 

Motion  granted. 


I  •  86  J  *Lee  against  Curtiss. 

IT*  «««»r*  M  THIS  was  an  action  of  covenant,  on  a  covenant  of  warranty 
neDt  wM^en-  iQ  &  deed,  to  which  the  defendant  pleaded  non  est  factum,  with 
?T*d  ^**  **  no/tcc,  pursuant  to  the  statute,  of  special  matter,  &c.  to  be 
pfeaV  non  eH  givcn  in  evidence.  At  the  trial,  the  deed  was  proved,  and  a 
m3*^**°*"  ^®^^*^^  ^^  taken,  subject  to  the  opinion  of  the  court,  on  the 
^  of^pedai  question  of  eviction.  The  judgment  of  the  court  being  in 
maiter  to  b«  ^vor  of  the  defendant,  it  was  entered  upon  the  record  gener 
Sence   at  the  ally,  for  him,  according  to  the  issue  of  Tion  est  factum. 

Irial.wasomefuf- 

Mit  ^'^udg^  N.  Williamsy  for  the  plaintiff,  now  moved  to  amend  the  judg- 
ment, ™^«"-  ment  record,  by  striking  out  the  verdict  and' judgment,  and 
meni^ofnoiuuuj  entering,  in  their  stead,  a  verdict,  that  the  deed  declared  on 
JSth'  ihe"*^uS^  ^^  ^^  ^^^^  ^^  ^^^  defendant,  but  that  the  plaintiff,  not  having 
ofUiec&se.  provcd  an  eviction,  could  not  recover.  He  stated  that  the 
plaintiff  would,  in  the  present  state  of  the  record,  be  barred 
from  bringing  any  other  action  on  the  saune  deed. 

Sfenceb,  Ch.  J.  The  difficulty  has  arisen  from  the  act  (1 
JV.  R.  L.  515.  sess.  36.  ch.  55.  s.  1.  2  Rev.  Stat.  352^  10.)/ar 
the  amendment  of  the  law,  &c.,  allowing  the  defendant  to  plead 
the  general  issue,  and  to  ^ve  notice  of  any  special  matter  to 
be  offered  in  evidence.  If  the  notice  had  been  entered  on  the 
record  with  the  plea,  the  true  point  in  controversy  would  th€ii 
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have  appeared.     The  record  ought  to  be  amended  according  to     aldaitf. 
the  truth  of  the  case,  so  as  to  do  justice  between  the  parties.       August,  isii. 

AORlCOLTIf* 

Cottier^  for  the  defendant,  suggested  that  the  amendment  ^^^  Socxnv 
might  be  made,  by  directing  a  nonsuit  to  be  entered,  to  which     m'Ihttjls 
H%Uiam8  assented. 

Per  Curiam.  Let  the  record  be  amended  by  striking  out 
the  verdict  and  judgment^  and  entering,  in  their  stead,  a  judg* 
ment  of  nonsuit. 

BrUle  accordingly. 


*In  the  Matter  of  the  Agricultural  Society  of  the       [  •S^  | 
contiguous  counties  of  Dutchess  and  Columbia 
agaifist  A.  M'Intyre,  Comptroller^  &c; 

BY  an  act  passed  the  7th  of  April,  1819,  (sess.  42.  ch.  107.)  ^^^^  ^^ 
tiie  legislature  appropriated  the  sum  of  ten  thousand  dollars,  tu»  m  the  c^ 
for  two  years,  for  the  prtymotum  of  aericulture  and  family  Ath-  J><».  *«^^  *®  ^ 
mtstie  manufactures,  to  be  distributed  among  the  several  coun-  der  to  enUUo 
ties.  Of  this  sum  400  dollars  were  given  to  the  county  of  jhemsdves  to 
DiUchesSy  and  300  dollars  to  the  county  of  OAumbia,  The  propHat^  ^ 
second  section  of  the  act  declared  that,  whenever  any  agricul-  }J®7*hof^^ 
turai  society  should  be  formed  in  any  one  county,  or  in  two  i8%!  ^eJ^^, 
contifinious  counties,  the  members  of  which  should  annually  ch.  i07.)for<Aj 

^^  •••.••^«  f  promotion     of 

procure  or  raise,  by  voluntary  subscnption,  a  sum  of  money,  agncvUure, 
and  file  affidavit  thereof  with  the  comptroller ;  he  should  issue  J^^fJUj^^^iOT 
his  warrant  on  the  treasurer  for  the  payment  of  a  sum,  equal  due  puMie  no- 
lo the  amount  of  such  voluntary  subscription  ;  but  not  ex-  \^^^^^^  ^ 
oeeding  the  amount  to  which  the  county  or  counties  were  en*  the  county,  to 
titled  by  the  apportionment  made  in  the  first  section  of  the  act.  "***  ^^^  ***** 

Sevehd  of  the  inhabitants  and  farmers  of  the  counties  of  '"'^ 
Dutchess  and  Columbia,  who  had,  in  1814,  formed  an  agricul- 
tural association,  called  The  Farmers^  Club,  and  had  annually  ' 
distributed  premiums  to  promote  agriculture,  met  on  the  lOtb 
of  Maif,  1819,  at  Red  Hook,  in  Dutchess  county,  pursuant 
to  notice,  and  formed  themselves  into  a  society,  under  die  name 
of  ^'  The  Agricultural  Society  of  the  contiguous  counties  of 
Columbia  and  Dutchess.**  Having  organized  the  society,  and 
received  the  fimds  of  the  former  association,  a  subscription  was 
opened  and  circulated,  and  a  meeting  of  the  offices  of  the 
society  appointed  for  the  21st  of  May,  at  which  time  the  sum 
of  7 12  dollars  and  70  cents  was  raised  by  voluntary  subscription, 
including  the  fiinds  of  the  same  association.  A  certificate  and 
affidavit  as  to  the  amount  was,  accordingly,  transmitted  to  the 
comptroller,  with  a  request,  that  he  would  is^ue  his  warrant  to 
pay  them  the  amount  appropriated,  by  the  act,  to  the  said  two 

70 


CASES  IN  THE  SUPREME  COURT 

ALBANY..  •    counties,  *which  the  comptroller  decliDed  doing,  supposing  that 
^^^[J^^  the  moneys  were  to  be  paid  to  separate  societies  in  the  twocountie9» 

RAL  HoGiETT       Tolcot  uow  movcd  for  a  mandamus  to  be  directed  to  the 
M'Ikttbx.    comptroller,  commanding  him  to  pay  over  to  the  said  society, 
the  sums  of  money  appropriated  to  the  said  counties,  pursuant 
to  the  said  act. 

9 

Oakley^  (attorney  general,)  contra.  He  read  several  affi* 
d"vits,  from  which  it  appeared,  that  about  the  15th  of  April 
last,  the  grand  jurors,  at  a  court  of  oyer  and  terminer  held 
at  Poughkeepsie,  in  Dutchess  county,  after  consulting  with 
eeveral  gentlemen  of  the  county,  then  present,  proposed  to 
give  public  notice  of  a  meeting  of  the  inhabitants  of  Dutchess 
county,  to  take  into  consideration  the  propriety  of  forming  a 
Dutchess  county  agricultural  society.  A  notice,  signed  by  the 
foreman  and  the  other  jurors,  was,  accordingly,  inserted  in  the 
Poughkeepsie  Journal  of  the  21st  of  April,  1819,  and  in  one 
or  more  county  papers,  of  a  meeting  to  be  held,  on  the  first 
Tuesday  o(  Jivne,  1819,  at  Luther  Gay*s  in  the  town  of  Wash- 
ingto7i,  which,  from  its  central  situation,  was  the  usual  place 
of  holding  county  meetings,  for  the  purpose  of  forming  an 
agricultural  society  in  the  county,  to  which  all  the  inhabitants 
of  the  county  were  invited,  and  which  notice  was  published  in 
the  same  Journal,  for  several  successive  weeks.  On  the  first 
Tuesday  of  June,  not  more  than  25  persons  attended,  on  ac- 
count of  bad  weather ;  and  they  unanimously  resolved  to  ad* 
journ  the  meeting  until  the  22d  day  of  June,  on  which  day 
there  was  a  very  numerous  meeting  of  the  citizens  of  the  coun- 
ty at  the  same  place  ;  previous  to  which,  an  address  to  the 
fanners  of  the  county,  calling  their  attention  to  the  adjourned 
meeting,  was  published.  At  this  meeting,  by  a  unanimous 
resolution  of  the  persons  present,  a  Dutchess  county  Agricul- 
tural Society  was  formed,  officers  appointed,  and  the  society 
organized,  in  such  a  manner  as  fiilly  to  comply  with  the  terms 
of  the  act.  and  entitle  the  society  to  the  sum  appropriated  by 
the  legislature. 

Per  Curiam.  The  reasonable  construction  of  the  act>  though 
I  •  89  ]  no  precise  directions  are  given  for  the  purpose,  is,  *that  these 
societies  should  be  formed  after  due  public  notice  given  to 
all  the  inhabitants  of  the  county.  The  notice  given  for  the 
formation  of  a  society  for  the  two  counties,  was  a  private  no- 
tice sent  to  the  members  of  the  Farmers^  Club ;  it  was  not 
sufficiently  general  and  public.  The  counties  of  Dutchess 
and  Columbia  are  large ;  and  the  provision  in  the  act  was  evi- 
dently intended  for  small  counties  contiguous  to  each  other. 
We  thibk,  therefore,  that  this  motion  ought  not  to  be  granted. 

!  Motion  denied. 
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A1.BANY, 

August,  1819. 

The  Overseers  of  the  Poor  of  the  Town  of  Vernon   ovcrseere  of 
against  The  Overseers  of  the  Poor  of  The  Town     ^"v!"^ 
of  Smithville.  sJiTh^xI. 

IN  ERROR,  on  certiorari  to  the  Court  of  General  Sessions  t,o^/^''"^Jf 
of  the  Peace  of  the  county  of  Cheiutngo.  ofremo^.that 

On  the  9th  of  November,  1816,  two  justices  of  Smithville,  ^^^^j!^^ 
in  the  county  of  Chenango,  made  an  order  for  the  removal  of  Cas  hi  a.  ii 
William  Chittenden,  a  pauper,  of  the  age  of  eleven  years  and  J^S\K!icaiion 
five  months,  fiom  Smithville  to  Vernon,  and  adjudged  that  his  that  ''his^'^^w 
legal  settlement  was  in  Vernon,  (a)  There  was  an  appeal  ^f^^^^"^*? 
fi'om  this  order  to  the  Court  of  General  Sessions  of  the  Peace  the  onier  » 
of  the  county  of  Chenango,  which  affirmed  the  order.  At  the  *"^h^* 
hearing,  the  appellants  excepted  to  the  order,  1.  Because  the  per  has  actually 
justices  had  not  adjudicated  that  the  last  legal  settlement  of  aSe  JJ^e  SK 
the  pauper  was  in  yemon ;  and  2.  Because  it  did  not  appear,  there  is  no  he- 
by  the  order,  that  the  pauper  was  ordered  or  directed  to  re-  J^"iJ  removj 
move  to  his  former  place  of  settlement,  before  the  justices  issued  to  his  last  legal 
their  warrant  for  removal.  setUMncnt,  pre- 

wuvM       .*«»>«  MM «    »^».     a-WMawwu*  ViOUSly    to    ISSU* 

*It  appeared  in  evidence,  that  about  twelve  years  ago,  Trur  %  [  *  90  1 
man  Chittenden,  and  Lois,  his  wife,  came  to  vemon,  and  re-  ing  a  warrant 
mained  there*  a  few  months,  were  warned  out  of  the  town,  ^**ThJ^iSi^of 
and  departed,  not  having  sained  a  settlement  in  that  town,  birth  of  an  in- 
During  their  residence  in  Vernon,  W.  Chittenden,  the  pauper,  ^iJySS^^  hw 
was  born.  In  1800,  and  the  two  succeeding  years,  T.  Chit--  place  of  settie- 
leiufen  resided  in  X^uZe,  in  the  county  of  Broowic.  Seymour,  ^^^^^^^^^ 
who  was  collector  of  lAsle,  in  1801,  testified,  that  he  could  the  last  legal 
not  positively  say  whether  he  collected  a  tax  of  T.  Chittenden,  tt'^rJl, 
but  he  thought  it  likely  that  he  did.  Lois  Chittenden,  the  when  discov- 
mother  of  the  pauper,  testified  that  her  husband  paid  one  year  ^'^viiereanorw 
a  tax  of  six  shillings,  and  she  thought  that  he  paid  it  to  iSey-  der  is  made  for 
mour.  Beach,  who  was  collector  in  1802,  testified,  that  T.  T^^^i^ 
Chittenden  was  on  his  tax  list;  that  he  went  to  his  house  for  A.  to  uL  from 
the  tax,  and  believed  that  he  received  it,  though  he  did  not  overseers^of  B* 
recollect  clearly,  but  he  knew  that  he  paid  over  the  fiill  amount  appeal,  but  the 
of  his  tax  bill  to  the  treasurer.  S^^ba"l^^he 

About  1813,  Lois  Chittenden,  with  her  femily,  of  which  the  pauper,  and  the 
pauper  was  one,  was  removed  fi*om  the  town  of  Cindnnatus  g^eutiy,  nev' 
to  the  town  of  Lisle,  bj  an  order  of  two  justices.  The  over-  «•  jwwecuied, 
seers  of  the  poor  of  Ltsle  appealed  from  that  order,  and  gave  ji^ugh  ^onre 
notice  of  the  i^peal  to  the  overseers  of  Cindnnatus,  who,  vereed,  is  m>t 
thereupon,  sent  for  her  and  her  &milv,  and  brought  them  back  ^e  ^^aupVi^i 
to  Cindnnatus.  In  consequence  of  this,  the  appeal  was  not  petUcment  wai 
prosecuted,  nor  the  order  reversed.  It  also  appeared  that,  "* 
previous  to  making  the  order  of  removal  bv  the  justices  of 

(a)  1  Reyiaed  Statutes,  6S1,  &c. 
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ALBANY,     SmithviUe,  L.  Chittenden  and  her  family,  including  the  pauper, 
\uj,nisi,  i8iy.   i^^j  i^g^  warned  to  depart, 

Overaetrs  oi        The  case,  on  the  return  to  the  certiorari^  with  the  exceptions 
v>:ksok       taken,  was  submitted  to  the  court  without  argument. 

Overseen  of 

Smithvili.b.  Woodworth,  J.,  delivered  the  opinion  of  the  court.  I  will 
first  consider  the  e?:coptions  taken  by  the  appellants  to  the  form 
of  the  order.  The  justices  ^'  adjudge  that  the  legal  settlement 
of  the  pauper  is  in  Fe  7710/1."  This  is  sufficient ;  legal  settle- 
ment, and  last  legal  setllement,  are  the  same  tlung,  because, 
by  every  new  settlement,  the  preceding  one  is  discharged. 
(52  Salic.  473.) 

The  second  exception  is  not  tenable ;  for  whatever  might  be 
[  *  91  ]  the  construction  given  to  the  statute,  in  a  case  where  it  *is 
stated  that  the  pauper  was  likely  to  become  a  charge,  there  is 
no  ground  for.the  objection,  when  it  is  alleged,  that  the  pauper 
had  actucClly  become  chargeable ;  in  this  latter  case,  the  justices 
need  not  order  the  pauper  to  remove  to  his  former  settlement 
previous  to  issuing  a  warrant ;  for  the  statute  only  requires  such 
previous  order  in  cases  where  the  pauper  is  likely  to  become  a 
charge,  not  where  he  is  actually  chargeable. 

The  pauper  was  born  in  Vernon,  which  is,  prima  facie,  his 
place  of  settlement,  and  remains  so  until  the  settlement  to 
which  he  is  entitled,  by  parentage,  is  discovered,  (14  Johns, 
Rep,  334.     Delavergne  v.  Noxon.) 

The  settlement  of  a  child  is  where  the  father  was  last  settled  ; 
if  the  father  has  none,  the  child  must  go  to  its  mother's  settle- 
mei^t.  It  is  not  pretended  that  the  father  or  the  mother  of 
.the  pauper  ever  gained  a  settlement  in  Vernon ;  yet  that  town 
is  chargeable,  by  reason  of  the  birth  of  the  pauper,  unless  it 
can  be  shown,  that  the  parents  gained  a  settlement  elsewhere. 
This  has  been  attempted  in  two  ways ;  the  appellants  contend, 
that  the  order  of  removal  made  by  the  justices  of  Cinci?inatus 
has  not  been  reversed,  and  that  this  is  conclusive,  that  the 
pauper  was  settled  in  the  town  of  Lisle.  It  will  be  admitted, 
that  an  order  not  appealed  from,  is  conclusive  as  to  the  place 
of  settlement ;  but  that  is  not  this  case ;  an  appeal  was  made 
by  the  town  of  Lisle,  and  notice  given  thereof  The  over- 
seers of  CincinnattLs  sent  to  Lisle,  and  brought  back  the 
pauper,  preferring  Uiat  course  to  a  trial  on  the  question  of  set- 
tlement ;  for  this  cause  the  appeal  was  not  further  prosecuted. 
The  order  made  by  the  justices  of  Cinctnnatus  must  be  con- 
sidered as  abandoned,  and  at  an  end,  and  that  by  the  consent 
of  both  parties.  It  was  the  same  as  if  it  never  had  existed, 
and,  consequently.  Lisle  was  not  concluded  by  it.  The  case 
of  The  King  v.  The  Inhabitants  of  Lanchydd  {Burrow^s 
Settlement  Cases,  658.)  is  in  point. 

It  is,  lastly,  contended,  that  Truman  Chittenden,  the  father 
of  the  pauper,  paid  taxes  for  two  years  in  the  town  of  Lisk, 
hv  whi^th  he  gained  a  settlement ;  the  testimony  on  this  point 
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IB  satisfactory  as   to  the  payment  of  taxes  for  one  year,  but    albany, 
doubtful  and  uncertain  as  to  the  other.     A  settlement  *by  pay-  ^^s^^»J^^^ 
ment  of  4axes,  is  gained  by  being  charged  with,  and  paying      Pai«tom 
such  taxes.  (14  Johns,  Rep.  88.)  ^    ^• 

Ira  Stymouvy  the  collector,  has  no  distinct  recollection  tliat 
Truman  Cfiittenden  ever  paid  a  tax  to  him,  although  he  thinks 
it  likely :  he  has  no  knowledge  that  he  was  charged  with  the 
payment.  Lois  Chittenden  recollects  that  her  husband^paid  a 
tax  of  six  shillings  one  year,  and  thinks  it  was  to  Ira  Seymour; 
but  whether  her  husband  had  ever  been  assessed,  or  whether 
the  six  shillings  paid,  if  paid  to  Seymour^  was  a  part  of  the 
public  taxes  of  the  town,  we  are  left  to  conjecture.  It  would 
be  manifestly  unjust,  from  such  uncertain  testimony,  to  draw 
the  conclusion,  that  Truman  Chittenden  ever  gained  a  settle- 
ment in  jthe.town  of  Lisle. 

The  order  of  Sessions  must,  therefore,  be  affirmed. 

Order  of  Sessions  affirmed. 


Panton  against  Holland. 


THIS  was  an  action  on  the  case.  The  declaration  stated,  piajnuff*  m  *^ 
that  the  plaintiff  was  lawfully  possessed  of  a  certain  messuage,  special '  acUoo 
or  dwelling-house,  in  the  city  of  New- York;  yet  that  the  de-  SJj^  that'll 
fendant,  well  knowing  the  premises,  but  contriving,  and  ma-  defendaiat,  con- 
liciously  intending,  to  injure  and  aggrieve  the  plaintiff,  and  to  de-  ^^JS'J^jJJJr- 
prive  him  of  the  use,  benefit,  and  advantage  of  his  said  messuage,  ing.  to  injure 
dug  up  the  soil  and  earth  of  a  certain  lot  of  ground  contiguous,  3,"  piain^Sul 
and  adjoining  to  the  plaintiffs  messuage,  close  to  the  said  uptbesoirof  a 
messuage,  and  threw  and  carried  away  the  soil  and  earth  coming  hereby"  the 
thereout,  in  so  much,  that  by  the  digging,  throwing,  and  carry-  foandation 
ing  away,  the  earth  and  soil  thereout  coming,  the  foundation  ^^tirs  house 
wdls  of  the  plaintiffs  messuage,  and  a  great  part  of  the  plain-  were  injunKL 
tifPs  messuage,  then  and  there  foundered  and  fell  down,  and  J^^^ce  on 
the  residue  was  greatly  broken,  ♦shattered,  and  spoiled.  The  [  *  93  ] 
defendant  pleaded  not  guilty.  The  cause  was  tried  before  the  the  part  of  th« 
late  chief  justice,  at  the  Neto-YorJc  sittings,  in  November,  1818.  2jp*^'S;<S 

The  plaintiff  was  the  owner  of  a  house  and  lot  in  tVarren  laration ;  the 
street y  in  the* city  of  New-YorlCy  and  the  defendant,  in  erect-  m!i^^°"bciSg 
ing  a  house  oh  a  lot  contiguous  to  the  plaintiffs,  in  order  to  lay  immaterial;  as 
the  foundation,  dug  some  distance  below  the  foundation  of  the  oa?M^r^^ 
plaintiff's  house,  in  consequence  of  which,  one  of  the  comers  ^,  and  £er» 
of  the  plaintiffs  house  settled,  the  walls  were  cracked,  and  the  ^  caiuMtof 
house,  in  otl^pr  respects,  injured.      Evidence  was  produced^  «^<»- 

bnildingahouse 
contwioiis,  and  avoiding  to  the  house  of  another,  may  lawfully  sink  the  Ibondation  of  his  house  l^low  the 
fooooation  of  his  neSglibor,  and  is  not  liable  for  any  consequential  damage,  provided  he  has  usee'  duo  care 
and  cfiligence  to  proTent  any  injury  to  the  hoose  of  the  other. 
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Pahtoh 

r. 
HoLi.jurp. 


ALBANY,  OB  the  part  of  the  phuntiff,  to  show  a  want  of  proper  csare  and 
''^H^^J^}^  skill  in  the  persons  employed  by  the  defendant  to  lay  his 
foundation.  When  the  plaintijBT  had  rested  his  cause,  the  de- 
fendant's counsel  moved  for  a  nonsuit,  on  the  ground  that 
the  declaration  being  for  the  malfeasance,  and  not  the  misfeas- 
ance of  the  defendant,  the  question  of  negligence, -or  unskil- 
fulness,  could  not  arise;  and  that,  inasmuch  as  it  appeared 
from  the  plaintiffs  own  showing,  that  the  defendant  had  dug 
on  his  own  land,  for  the  purpose  of  erecting  a  house,  which 
was  an  act  lawful  in  itself,  the  right  to  recover  was  not  made 
out.  The  motion,  however,  was  refused.  A  number  of  wit- 
nesses were  then  produced  on  the  part  of  Ihe  defendant,  to 
prove  that  a  due  degree  of  care  and  diligence  had  been  em- 
ployed in  laying  his  foundation,  for  the  purpose  of  preventing 
any  damage  to  the  plaintiiTs  house. 

The  chief  justice  charged  the  jury,  that  there  was  no  doubt 
but  that  the  defendant,  in  building  his  house,  had  occasioned 
a  damage  to  the  plaintiffs,  and  the  only  question  for  them  to 
decide,  was  the  amount  of  the  damage ;  that,  in  his  opinion, 
they  ought  to  give  the  difference  in  value  between  what  the 
house  would  have  sold  for  before,  and  afler,  the  injury,  and  not 
merely  the  expense  of  repairs,  as  the  injury  was  permanent, 
and  could  not  be  effectually  repaired ;  that  the  plaintiff  had 
first  built^is  house,  and,  as  the  testimony  showed,  had  built  a 
good  house,  with  a  good  foundation,  and  if  the  defendant,  in 
building  his  house,  thought  proper  to  sink  his  foundation  below 
that  of  the  plaintiff,  he  must  take  care,  in  so  doing,  not  to  in- 
jure the  plaintiff's  bouse,  otherwise  he  would  be  liable  for  any 
damage ;  and  that  there  ^'was  good  reason  to  conclude,  from 
the  evidence,  that  the  defendant  was  guilty  of  negligence  in 
not  taking  all  the  precautions  which  might  have  been  taken, 
to  prevent  the  injury.  The  jury  found  a  verdict  for  the  plain- 
tiff, for  1,200  dollars  damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
triaL 

Jkf '  Coun,  for  the  defendant.  1.  The  evidence  did  not  support 
the  declaration,  which  is  not  founded  on  negligence  or  mis- 
feasance, bat  a  malfeasance.  The  plaintiff  avers,  that  the 
defendant  maliciowly  dug  up  the  soil,  &c.  The  plaintiff  was 
bound  to  prove  express  malice,  or  that  the  act  was  unlawful, 
from  which  malice  might  be  inferred.  The  evidence  shows 
only,  that  a  lawful  act  has  been  done,  whidi,  in  its  consequences, 
has  produced  damage  to  the  plaintiff.  {HtUlman  v.  Bennett, 
5Esp.  K  P.  Casesy^26.  6  Term  /Jep.411.  7  East,  368. 
2  H.  Bl  267.  299.    3  WiU.  461.) 

2.  But  we  contend,  that  the  defendant  is  not  liable  at  all, 
for  the  injury  alleged  to  be  sustained  by  the  pfiiintiff.  The 
defendant  had  a  right  to  lay  such  a  foundation  for  his  house, 
and  to  erect  it,  in  such  manner  as  he  thought  proper^  on  his 
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own  groand.    The  plaintiff,  who  bnilt  his  hoosie  three  years    albanit 

before,  exercised  the  same  right.    The  mere  prior  occupation  ^^^^^^ 

of  his  ground,  by  the  plaintiff,  cannot  exclude  the  d^ndant      paittoit 

fioni  the  exercise  of  his  right  to  use  his  own  property.     {Piatt     ^  ^* 

T.  JohmoHy  15  Johns.  Rep.  213.)     The  plaintiff  ought  to  have 

Jbieseen  the  natural  and  proper  use  which  the  deftndant  would 

make  of  the  adjoining  lot,  and  have  laid  his  foundation  accordr 

ingly.     Since  the  commencement  of  this  suit,  the  legislature 

have  passed  an  act  {April  10th,  1818,  4l8t  sess.  ch.  106.) 

relative  to  the  foundations  of  buildings  in  the  city  of  New-Yorky 

which  requires  the  foundation  of  buildings  erected  after  the 

first  of  May,  to  be  six  feet,  at  least,  below  me  level  of  the  street 

in  front.    The  plaintiff's  foundation  is  only  three  feet  and  a 

half.     The  maxim  sic  utere  tuo,  ut  alieniun  non  hedas,  does  not 

apply  so  as  to  prevent  the  owner  of  a  lot  of  ground  contiguous 

to  another,  from  using  his  ground  to   the  best  advantage. 

Again  ;  no  action  lies  in  a  case  like  the  present.     It  has  been 

lonv  a  decided  principle  of  the  common  law,  that  if  a  man        [  *  95  ] 

builds  a  house,  and  makes  a  cellar  upon  his  soil,  whereby  a 

house  newly  erected  in  adjoining  soil  ialls  down,  no  action  lies. 

(2  Rollers  Abr.  565.  /.  5.  1  Sid,  167.  1  Comyn's  Dig.  305.  Action 

on  the  case  for  a  nuisance,  (C)     1  Lev.  122.)     In  Thurston  y. 

Hancock,  (12  Mass.  Rep.  220.)  the  Supreme  Court  of  Massor 

chusetts  decided  this  very  question,  on  the  authority  of  the 

cases  in  RoUe  and  Siderfn. 

3.  Even  if  the  defendant  was  liable  to  an  action,  it  could 
only  be  on  the  ground  of  negligence,  or  unskilful  manage- 
ment ;  he  is  not  liable  at  all  events.  {Clark  v.  Foot,  8  Johns. 
Rep.  421.)  The  jury  were,  therefore,  misdirected  as  to  the 
law. 

4.  But  if  the  question  of  negligence,  or  not,  had  been  left  to 
the  jury,  the  evidence  would  not  have  supported  the  verdict. 

Slosson,  contra.  Before  the  act  of  April  10,  1818,  there 
was  no  statutory  regulation  on  this  subject.  This  case 
must,  therefore,  be  decided  on  the  principles  of  the  common 
law. 

1.  As  to  the  objection  to  the  declaration  ;  the  allegation  is 
not  that  the  act  was  done  maliciously.  The  malicious  in- 
tention is  matter  of  form  merely,  thrown  in  to  justify  the  claim 
for  greater  damages.  ^'  If  a  malicious  or  wrongful  intent  be 
unnecessarily  stated,  it  need  not  be  proved."  (1  Chitty's  PI. 
378.)  In  miliamson  v.  Allison,  (2  Easfs  Rep.  452.)  Law- 
rence, J.,  says,  '^  With  respect  to  what  averments  are  iiecessary 
to  be  proved,  I  take  tlie  rule  to  be,  that  if  the  whole  averment 
may  be  struck  out,  without  destroying  the  plaintiffs  right  of 
aqtion,  it  is  not  necessary  to  prove  it."  (^^  ^'  Phillips,  6 
East's  Rep.  473.)  If  digging  away  the  ground,  so  as  to  injure 
the  plaintiff's  house,  without  a  mali^ous  intent,  will  support 
the  action,  then  the  malicious  intent  need  not  be  proved,  but 
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ALBANY,     may  be  rejected  as  surplusage.     (Bayard  v.  Malcom^  1  Johns, 

,^;«:^i^  Rep.  469.) 

Pahtoh  2.  It  is  a  well  settled  principle,  that  a  man  must  so  make 

▼•  use  of  his  own  property,  as  not  to  injure  his  neighbor :    sic 

utere  iuo,  ut  alienum  non  Utdas.     (Tenant  v.  (roldwin,  6  Mod. 

311 — 314.)  '  A   lawful  act,  or  the  exercise  of  a  legal  right, 

may  be  proper  and  harmless,  or  improper  and  injurious,  ac- 

[  ^  96  ]  cording  *to  circumstances.  The  party  who  complains  of  injury 
must  not,  himself,  have  been  in  fault.  The  case  of  Thurston 
V.  Hancock^  from  Massachusetts^  went  on  the .  principle  that 
the  plaintiff,  havins  ample  room  for  placing  his  house,  yet 
erected  it  so  near  nis  neighbor's  land,  that  it  must  necessarily 
be  injured,  if  his  neighbor  exercised  his  right  to  use  his  own 
property.  The  court  say,  that  the  plaintiff  well  knew  the  na- 
ture of  the  ground,  and  that  it  was  impossible  to  dig  there 
without  causing  damage ;  and  that  he  built  at  his  peril.  In 
ClarJc  V.  Footy  setting  fire  to  the  plaintiff's  own  fallow  ground, 
was  .not  such  an  act  as  must  necessarily  prove  injurious  to  his 
neighbor.  Where  a  man  shot  a  gun  at  a  fowl  near  the  door 
of  his  own  house,  by  which  he  set  fire  to  his  own  house,  and 
that  of  his,  neighbor,  he  was  held  answerable  in  an  action  on  the 
case,  at  the  suit  of  his  neighbor,  though  it  was  a  mere  misad- 
venture. (^Cro.  Eliz.  10.  Anon.^  In  Smith  v.  Martin,  (2 
Sound.  397.)  which  is  the  preceaent  from  which  the  decla- 
ration in  this  case  was  drawn,  there  was  a  judgment  for  the 
plaintiff  in  the  county  palatine  of  Chester,  Vhich,  on  error, 
was  affirmed  in  the  court  of  K.  B.  In  the  case  of  Sir  John 
Slingsby  v.  Barnard  (1  Roll.  Rep.  430.^  there  was  no  alle 
gation  of  negligence  on  the  part  of  the  aefendant,  in  digging 
his  cellar  so  near  the  foundation  of  the  plaintiffs  house  that  it 
fell  down,  yet  the  action  was  sustained ;  for  the  act  itself  was 
necessarily  attended  with  injurious  consequences.  If  the  act 
of  the  defendant  is  lawful,  the  plaintiff  should  allege  that  it 
was  done  negligently ;  otherwise,  if  the  act  is  unlawfiil.  In 
the  case  cited  from  2  RoU.  Abr.  565,  Rolle  adds,  <<  But  it 
seems  that  a  man  who  has  land  next  adjoining  my  land,  cannot 
dig  his  land  so  near  my  land,  as  to  cause  my  land  to  fall  into 
his  pit ;  and,  therefore,  if  an  action  should  be  brought  for  this, 
it  will  lie."  On  what  principle  would  such  an  action  lie,  un- 
less because  the  act  done  was  such  as  would,  probably,  or 
necessarily,  prove  injurious  to  another.  The  Supreme  Court 
of  Massachusetts  appear  to  have  misapprehended  the  principle  on 
which  this  action  is  founded.  They  admit  that  an' action  will 
lie  for  tha  loss  of  soil,  but  not  for  damage  caused  to  the  plain- 
tiffs house.  '^  A  man,"  says  Ch.  J.  Parker,  ^^  in  digging  upon 
his  own  land,  is  to  have  regard  to  the  position  of  his  neighbor's 

I  *  97  ]  land,  and  *the  probable  consequences  to  his  neighbor,  if  he  digs 
too  near  his  line ;  and  if  he  disturbs  the  natural  state  of  the 
soil,  he  shall  answer  in  damages ;  but  he  is  answerable  only  for 
the  natural  and  necessary  consequences  of  his  act,  and  not 
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or  the  value  of  a  house  put  upon,  or  near,  the  line,  by  his  Albany, 
leighbor;  for,  in  so  placing  the  house,  the  neighbor  was  in  ^»«j;jj>^^ 
&ult,  and  .ought  to  have  taken  better  care  of  his  interest."  Pahton 
They  seem,  also,  to  have  proceeded  on  some  notion  of  a  pre-  ^  ^• 
scriptive,  or  exclusive  right,  and  cite  the  case  of  Palmer  v. 
Fleshees,  (1  Sid,  167.)  which  was  an  action  on  the  case  for 
5topping  lights.  But  an  action  for  loss  of  soil  is  not  founded 
an  any  prescriptive  right.  There  was  no  direct  or  immediate 
injury  in  the  case  of  Thurston  v.  Hancock.  The  plaintiff  mi^ht 
have  prevented  all  damage,  by  erecting  a  wall  to  keep  up  nis 
ground..  The  local  circumstances  ^ere  very  different  from  the 
present  case.  Almost  all  the  building  lots  in  this  city  are  only 
25  feet  wide  ;  and  every  owner  who  erects  a  house  must  ne- 
cessarily occupy  the  whole  width  of  his  lot.  It  cannot  be  said 
to  be  an  act  of  folly  to  build  so  near  his  neighbor's  lot ;  he 
must  build,  if  at  all,  directly  on  the  line ;  and  digging  a  cellar 
in  the  adjoining  lot  necessarily  endangers  the  house  already 
erected,  unless  great  care  is  used.  If  a  man  has  a  fancy  for 
some  new  plan,  or  to  erect  a  house  with  a  greater  number  of 
stories,  and  for  that  purpose  digs  a  foundation  so  deep  as  to 
undermine  his  neighbor's  house,  he  ought  to  be  answerable 
for  the  damage.  The  legislature  must  have  so  understood 
the  law,  when  they  declare,  in  the  second  section  of  the  act 
which  has  been  cited,  that  where  the  foundations  of  buildings, 
in  the  city  of  New-York,  at  the  1st  of  May,  1818,  are  not  laid 
in  conformity  to  the  act,  the  owner  ^'  shall  be  barred  from  the 
recovery  of  any  damages  such  building  may  hereafter  sustain, 
by  erecting  any  building  or  foundation  adjoining  thereto,  in 
pursuance  of  the  provisions  of  the  act :  Provided  that  ordinary 
care  be  taken  in  erecting  such  buildings,  or  in  laying  such  founda- 
tions." This  is  a  strong  expression  of  the  legislative  sense  of-^ 
the  doctrine  of  the  common  law,  which,  we  contend,  supports 
this  action.  All  the  precedents  to  be  found  in  these  cases 
are  conformable  to  the  one  in  Saunders,  and  no  doubt  is  sug- 
gested but  that  such  an  action  well  lies. 

♦Wood WORTH,  J.,  delivered  the  opinion  of  the  court. .   The        [  *  96  ] 

Elaintiif  alleges,  in  his  declaration,  that  the  defendant,  ^^  ma- 
ciously  intending  to  injure  the  plaintiff,  and  to  deprive  him 
of  the  use  and  advantage  of  his  messuage,  dug  up  the  soil  of 
a  certain  lot  contiguous,  whereby  the  foundation  walls  were 
subverted,  and  a  great  part  of  the  messuage  foundered  and  . 
fell,  and  the  residue  was  greatly  broken  and  shattered." 

At  the  trial,  the  defendant  moved  for  a  nonsuit,  on  the  ground 
that,  the  declaration  being  founded  on  the  malfeasance,  and 
not  the  misfeasance,  of  the  defendant,  the  question  of  negU-^ 
gence  or  unskilflilness  could  not  arise ;  that  the  declaration 
was  not  supported  by  the  evidence,  inasmuch  as  it  appeared 
that  the  defendant  dug  on  his  own  ground,  which  was  lawful 
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in  itself,  and  it  did  not  appear  that  tbe  act  was  done  mali- 
ciously.   The  motion  for  a  nonsuit  was  properly  denied. 

If  the  plaintiff  had  stated,  in  his  declaration,  that  the  act  was 
done  mcUidomlyf  further  proof  would  have  been  necessary.  It 
would  then  be  a  case  of  malfeasancey  an  inquiry  distinct  in  its 
nature  from  a  case  where  damages  are  claimed,  either  on  the 
ground  of  negligence  or  unskilfulness,  or  that  the  act  com- 
plained of  does,  of  itself,  subject  the  party  to  damages,  al- 
though done  with  the  greatest  care. 

In  the  exercise  of  a  lawful  right,  a  party  may  become  liaUe 
to  an  action,  where  it  appears  that  the  act  was  done  mali- 
ciously.  . 

Suppose  HoUcmd  had  declared,  that  he  would  exercise  his 
right  of  digging  on  his  own  ground  contiguous  to  the  plaintiffs 
wall,  not  to  benefit  himself,  but  for  the  sole  purpose  of  injuring 
the  plaintiff;  and  digs,  accordingly,  below  the  plaintiff's  foun- 
dation, but  takes  care  that  there  be  no  ground  for  the  charge 
of  ne^igence  or  unskilfulness  in  the  exercise  of  his  right:  con- 
sidering himself  safely  intrenched  within  the  protection  of  the 
law,  he  desists  fix)m  further  operations ;  his  object  is  acccMn- 
plished,  the  adjoining  foundation  is  loosened,  ami  the  building 
materially  injured :  is  there  a  question,  that,  in  such  a  case,  the 
party  injured  would  be  entitled  to  recover  damages?  The 
gravamen  would,  in  the  case  put,  arise  from  the  feet,  that  the 
act  was  done  maUciousli/y  and  testimony  felling  short  of  proving 
that  it  was  so  done,  *^would  be  insufficient  to  maintain  the 
action,  although  it  might  show  a  just  claim  to  damages,  had 
the  count  been  differently  drawn.  In  my  opinion,  the  plain- 
tiff's case  is  not  of  this  character.  The  allegation,  '^  malicious- 
bf  intendingf^^  I  do  not  consider  of  the  essence  of  the  action, 
or  descriptive  of  the  manner  of  doing  the  act  which  occasioned 
the  injury,  and  it  may  well  be  rejected  as  surplusage,  still  leav- 
ing a  good  declaration,  to  support  which  the  proof  was  com- 
petent In  the  case  of  Williamson  v.  AUanson,  (2  East,  452.) 
jLawrcnce,  J.,  says,  ^^  with  respect  to  what  avennents  are  neces- 
sary to  be  proved,  I  take  the  rule  to  be,  that  if  the  whole  of 
an  averment  may  be  struck  out  without  destroying  the  plain- 
tiff's right  of  action,  it  is  not  necessary  to  prove  it ;  but  other- 
wise, if  the  whole  cannot  be  struck  out,  without  getting  rid  of 
a  part  essential  to  the  cause  of  action ;  for  then,  though  the 
averment  be  more  particular  than  it  need  have  been,  the  whole 
must  be  proved,  or  the  plaintiff  cannot  recover."  Now,  apply 
this  doctrine :  if  this  averment  be  stricken  out,  still  the  decla- 
ration is  good,  and  may  be  supported  by  proof  of  negligence  or 
unskilfulness  in  the  manner  of  d(Hng  the  act.  The  plaintiff 
viw  declare,  as  in  this  case,  or  according  to  the  precedents  in 
6  Term  Rep.  411,  7  East,  368,  and  Hen.  Bl.  267,  that  the  in- 
jury was  done  by  reason  of  negligence. 

The  next  and  important  question  is,  whether  the  defendant 
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is  liable,  on  the  case  made  out  at  the  trial,  to  damages  for  the    Albany, 

injiuy  to  the  plaintiff's  house :  *^  sic  utere  tuo,  %U  aUennm  non  Awgu8t,^i9. 

l»ia#,"  is  a  maxim  admitted  to  be  correct ;  the  extent  of  its 

ai^cation  is  to  be  considered.    The  plaintiff  insists,  that, 

without  refisrence  to  the  question  of  negligence,  the  defend- 

aot  is  answerable  (or  the  damages.    On  reviewing  the  cases, 

I  am  of  opinion  that  no  man  is  answerable  in   damages  for 

the  reasonable  exercise  of  a  right,  when  it  is  accompanied 

by  a  cautious  regard  for  the  rights  of  others,  when  there  is 

no  just  ground  for  the  charge  of  negligence  or  unskilftdness, 

and  when  the  act  is  not  done  maliciously. 

Piatt  v.  JohnsoH  and  Root,  (15  Johns.  Rep.  213.)  is  a  case 
analogous  in  principle  to  the  present  action.  It  is  there  decid- 
ed, that  a  person  erectinga  mill  and  dam  upon  a  stream  of 
water  running  through  his  own  land,  does  not,  by  *the  mere 
prior  occupation,  gain  an  exclusive  right,  and  cannot  maintain 
.an  action  against  a  person  erecting  a  mill  and  dam  above  his, 
by  which  the  water  is  in  part  diverted,  and  he  is  in  some  degree 
injured. 

The  court  say,  that  the  maxim,  before  stated,  ^^must  be 
taken  and  construed  with  an  eye  to  the  natural  righfs  of  all. 
Although  some  conlSict  may  be  produced  in  the  use  and  enjoy- 
ment of  such  rights,  it  cannot  be  considered,  in  judgment  of 
law,  an  infringement  of  the  right.  If  it  becomes  less  useful  to 
the  one,  in  consequence  of  the  enjoyment  by  another,  it  is  by 
accident,  and  because  it  is  dependent  on  the  exercise  of  the 
equal  rights  of  others." 

Baron  Comyns  lays  down  the  rule  generally,  that  an  action 
on  the  case  does  not  lie  for  a  reasonable  use  of  one's  right, 
though  it  be  to  the  annoyance  of  another,  and  he  puts  the 
case :  ^^  If  a  man  build  a  house,  and  make  cellars  upon  his  soil, 
whereby  a  house  newly  built  in  an  adjoining  soil  fells  down." 
He  refers  to  2  Roll  Ab.  565.  and  1  Sid.  167.  which  fully 
support  the  doctrine. 

In  8  Johns.  Rep.  421.  (Clarke  v.  Foot)  the  court  have  de- 
cided, that  if  a  man  sets  fire  to  his  own  fallow  ground,  as  he 
may  lawfully  do,  which  communicates  to,  and  fires  the  wood- 
land of  his  neighbor,  no  action  lies,  unless  there  was  some 
negligence  or  misconduct  in  him  or  his  servants. 

All  these  cases,  go  on  the  ground,  that  a  possible  damage  to 
another,  in  the  cautious  and  prudent  exercise  of  a  lawful  right, 
is  not  to  be  regarded,  and  if  a  loss  is  the  consequence,  it  is 
"  damnum  absque  injuria:' 

The  case  of  Thurston  v.  Hancock  and  others,  (12  Mass. 
Rep.  220.)  is  in  point :  in  that  case  the  plaintiff  built  a  house 
on  his  own  land,  within  two  feet  of  the  boundary  line,  and, 
ten  yeus  after,  the  owner  of  the  adjoining  land  dug  so  deep 
into  his  own  land  as  to  endanger  the  house ;  and  the  owner  of 
the  house,  on  that  account,  lefl  it,  and  took  it  down ;  it  was 
holden,  that  no  action  lay  for  the  owner  of  the  house,  because 
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ALBANY,  the  defendants  having  the  entire  dominion,  not  only  of  the  soil 
^^5UJ^^^^^  but  of  the  space  above  and  below  the  sur&ce,  could  not  be 
restrained  in  the  exercise  of  their  right,  unless  by  covenant,  or 
by  custom ;  that  the  house  in  question  had  not  the  qualities  of 
an  ancient  building,  so  that  the  plaintiff  *could  prescribe  for 
the  privilege  of  which  he  had  been  deprived ;  and  that  a  man 
who  builds  a  house  adjoining  his  neighbor's  land  ought  to 
foresee  the  probable  use  by  his  neighbor  of  the  adjoining  land. 

The  case  from  Roll.  Rep,  430,  cited  by  the  plaintiff's  coun- 
sel, is  the  only  one  I  have  met  with  which  goes  the  length  of 
supporting  this  action. 

No  objection  appears  to  have  been  taken  In  that  case  to  the 
right  of  action,  but  only  to  the  form  of  the  declaration ;  neither 
doqs  it  appear  whether  the  defendatit  confined  himself,  in  dig- 
ging, to  his  own  land.  Chief  Justice  Parker  says,  "  it  seems 
impossible  to  maintain  that  case  upon  the  facts  made  to  appear, 
without  denying  principles  which  seem  to  have  been  deliber- 
ately laid  down  in  other  books  equally  respectable  as  au- 
thorities." 

The  result  of  my  opinion  is,  that  the  plaintiff  has  not 
shown  a  right  to  recover  damages  in  this  case,  unless  it  be  on 
the  ground  of  negligence,  in  not  taking  all  reasonable  care  to 
prevent  the  injury.  That  is  a  question  of  fact  which  has  not 
been  submitted  to  the  jury.  They  were  directed  to  find  a  ver- 
dict for  the  plaintiff,  for  the  difference  in  value  of  the  house 
before  the  injury,  and  aflerwards.  The  charge  was  incorrect : 
a  new  trial  must,  therefore,  be  granted,  with  costs  to  abide  tlie 
event  of  the  suit. 

New  trial  awarded. 


[•102] 


*Weller  against  Wayland. 


A  bill  of  sale,  THIS  was  an  action  of  trespass  de  bonis  asportatis^  which 
aire  the  gTMtee  was  tried  bcforc   Mr.  J.  Spencer,  at  the  Orange  circuit,  in 

wlS^do  o  ''*?  ^^P^^^^^^i  1811. 

V  ^ron^asory  ''In  February  term,  1814,  of  the  Court  of  Common  Pleas  ol 
note,  for  the  ac-  the  couuty  of  Orange,  Sally  Arm  Barclay  recovered  a  judg 
of"the  ^ntor,  ment  agoiust  William  Gorham  and  wife,  for  208  dollars  and 
anTvod**^d"'  ^^  ccuts,  damages  and  costs,  which  was  docketed  on  the  2d 
the  stltu^  of  of  March  following.  On  the  28th  of  February,  in  the  same 
fo*  c***io  i?Tj  y^^>  Gorham,  who  was  a  tobacconist,  by  bill  of  sale,  expressed 
83  a^inst  an  to  be  for  the  consideration  of  1,500  dollars,  "  being  the  amount 
sc**enir  "i^  ^^  ^^^  notes  endorsed  by  the  plaintiff,  and  on  the  day  of  the 
sued  by  a  jud'l-  date  discharged  for  CrorAam,"  bargained  and  sold  to  the  plaintiff, 

ment  creditor. 

And  if  the  grantee  allow  part  of  the  goods  comprised  in  the  bill  of  sale,  to  remain  in  the  possession  of 
the  grantor,  or  redeliver  them  t^  him,  although  these  goods  are  subject  to  an  execution,  yet  the  right  of  the 
grantee,  as  to  the  res'due,  is  ununpaired,  and  they  cannot  be  levied  on  by  ezecation. 
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all  the  goods,  wares,  merchandises,  household  stuff,  and  fumi-    Albany, 
tore,  mentioned  in  a  schedule  thereunto  annexed,  of  which  ^^»sjj^W^|^ 
Crorham  put  the  plaintiff  in  full  possession,  by  delivering  to  him      wei.lek 
1,000  cigars,  at  the  time  of  the  sealing  and  delivery  thereof,     ^^  ^ 
in  the  name  of  the  whole  premises.     The  property  in  question, 
being  twenty  kegs  of  tobacco,  valued  at  ten  dollars  each,  was 
among  the  goods  specified  in  the  schedule.     To  prove  the 
consideration  of  the  bill  of  sale,  the  plaintiff  produced  in  evi- 
dence two  promissory  notes,  drawn  by  Gorham,  and  endorsed 
by  the  plaintiff;  one  dated  the  18th  of  July,  1814,  for  1000 
dollars,  payable  in  90  days,  at  the  bank  of  Orange  county,  and 
the  other  dated  the  i4th  January^  1814,  for  500  dollars,  paya- 
ble in  60  days  at  the  Middle  District  Branch  Bank  at  Kingston: 
Upon  the  last-mentioned  note,  there  was  an  endorsement  of 
the  cashier  of  the  Middle  District  Branch  Bank,  that  the  con- 
tents, of  the  note  had  been  received  of  the  plaintiff,  on  thQ 
28th  of  February,  1814;  and  it  was  testified  by  the  cashier  of 
the  bank  of  Orange  county,  that  the  note  for  1000  dollars, 
was  discounted  at  his  bank,  for  the  accommodation  of  Gorham ; 
that,  when  it  fell  due,  the  plaintiff  gave  his  own  note,  with  a     \ 
new  endorsor ;  and  that,  this  note  having  been  renewed  once  or 
twice,  a  suit  was  ^finally  brought  against  the  plaintiff  for  the      [  f  103  ] 
amount,  and  judgment  being  recovered,  it  was  levied  on  the 
plaintiff's  property. 

Ltoufry,  a  witness  on  the  part  of  the  plaintiff,  and  who  was 
a  foreman  in  Gorham^^  store,  at  the  time  of  the  execution  of 
the  bill  of  sale,  stated  that  the  plaintiff  was  put  into  the  full 
and  absolute  possession  of  Gorham^s  stock  in  trade,  and  took 
the  keys  of  the  store.  The  plaintiff  then  employed  the  wit- 
ness to  conduct  the  business  of  the  store,  and  manufacture  the 
tobacco  on  hand.  The  witness  had  the  entire^management  of 
the  business,  and  kept  the  accounts,  but  was  occasionally  as- 
fflsted  by  Gorham,  who,  sometimes,  made  sales,  at  the  request, 
or  during  the  absence  of  the  witness ;  and  paid  over  the  money 
which  he  received  to  the  plaintiff.  Other  witnesses  were  in- 
troduced, in  the  course  of  the  trial,  on  the  part  of  the  plain- 
tiff, in  corroboration  of  the  testimony  of  Lowry,  and  the  de- 
fendant offered  several  witnesses  to  disprove  the  fact  of  deUvery 
of  possession  from  Gorham  to  the  plaintiff.  It  was  stated,  that 
Gorhain^s  sign  was  not  removed  from  the  store,  on  the  transfer 
of  the  .property  ;  and  that  the  pliuntiff  gave  back  to  Gorham 
some  articles  of  household  furniture  mentioned  in  the  schedule, 
for  the  accommodation  of  his  family. 

An  execution,  having  been  issued  upon  Barclay^s  judgment, 
was  delivered  to  the  defendant,  then  a  deputy  of  the  sheriff 
of  Orange  county,  who,  on  the  3d  of  March,  levied  upon  the 
goods  in  question,  and  afterwards  sold  them  for  the  purpose 
of  satisfying  the  execution. 

The  judge  charged  the  jury,  that,  if  the  testimony  of  JLotory 
was  to  be  believed,. he  had  the  possession  of  the  property,  as 
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Af.BANY,  agent  for  the  plaintiff;  that  it  was  not  necessary  that  it  should 
^^^^\!!^^  have  been  removed ;  that  although  part  of  the  property  oien* 
Wkller  tioned  in  the  bill  of  sale  may  have  remained  in  the  possession 
of  Gorham,  yet  that  would  not  affect  the  part  of  wh£ch  Lowry 
had  the  possession  for  the  plaintiff,  as  the  bill  of  sale  might  be 
good  and  operative  as  to  the  articles  delivered,  and  void  and 
inoperative  as  to  the  residue ;  that  the  officer  had  acted  at  his 
peril,  and  that  the  plaintiff  was  entitled  to  recover  the  value  of 
the  property  taken. 

The  jury  found  a  verdict  for  the  plaintiff,  which  the  defend- 
[  *  104  ]  ant  *moved  to  set  aside,  on  the  merits,  and  also  on  an  affidavit 
of  newly  discovered  evidence,  which  was,  that  the  note  for  500 
dollars,  was  not  paid  by  the  plaintiff,  on  the  28th  of  Ftbruary^ 
as  stated  in  the  endorsement  on  that  note,  but  that  another 
note  was  given  in4ieu  of  it. 

Fisky  for  the  defendant,  contended,  I.  That  the  bill  of  sale 
by  Gorham,  to  the  plaintiff,  was  made  for  the  purpose  of  de- 
feating Mrs.  Barclay**  execution,  and  was,  therefore,  fi:audu- 
lent  and  void.  There  being' a  consideration  for  the  sale,  will 
not  take  it  out  of  the  statute;  {Cadogan  v.  Kennett,  Cowp, 
432.)  it  being  a  shift,  or  contrivance,  to  defeat  a  creditor. 

Again  ;  unless  possession  accompanies,  and  follows  such  a 
deed,  it  is  fraudulent  and  void.  (2  Term  Rep.  587.  note.  1 
Cranch,  309.  Sturtevant  v.  Ballard,  9  Johns.  Rep.  337.) 
The  possession  of  the  vendee  must  be  exi:^lusive,  and  entire.  A 
joint  possession  with  the  vendor  is  fraudulent  It  must  be  a 
bona  fide  and  exclusive  possession.  (1  Esp.  N.  P.  Cases,  205. 
1  Campb.  K  P.  Rep.  332.) 

2.  The  judge's  charge  was  incorrect.  A  deed  void  in  part, 
is  void  in  toto.     {Hyslop  v.  Clarke,  14  Johns.  Rep.  458.) 

Bristed,  contra.  The  possession  of  the  vendor  is  ov\y  prima 
facie  evidence  of  fraud,  and  may  always  be  explained.  (Storm 
fy  Beekman  v.  Woods,  11  Johns.  Rep.  110.)  The  plaintiff's 
claim  is  for  the  tobacco,  which  was  transferred  and  delivered 
to  him  on  the  28th  of  February,  by  deUvering  to  him  1000 
cigars  in  the  name  of  the  whole. 

Again ;  the  plaintiff  was  a  bona  fide  creditor  of  Gorham; 
and  a  debtor  may  lawfully  prefer  one  creditor  to  another.  The 
statute  of  frauds  does  not  apply  between  creditors.  (2  Johns. 
Ch.  Rep.  283.  306.  14  Johns.  Rep.  463.)  An  execution 
docs  not  bind  personal  property,  until  deUvered  to  the  sheriff; 
nor,  indeed,  until  executed.  (12  Johns.  Rip.  320.  324.  164. 
403.  536.) 

Per  Curiam.     The  bill  of  sale  was  not  fraudulent  within 

the  statute  of  frauds,  (sess.  10.  c.  10.  ^  2.)  if  mode  to  secure  a 

creditor  his  debt ;  though  the  eflect  of  it  might  be  to  postpone 

[  •  105  ]       *Mrs.  Barclay's  execution  (2  Johns.  Ch.  Rep.  307,  308,  309.) 
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2.  The  doctrine  of  the  case  of  Hyshp  v.  Clark,  (14  Johns.     Albany, 
'e^.  462.)  does  not  apply,  for  the  bill  of  sale  is  not  made  ,^J2^^J;i^  ^ 

/Old  by  the  statute ;  and  if  by  matter  ex  post  factOy  such  as     bauk  of 
ieaving  part  of  the  household  goods  in  Gorham's  possession,  as    New-York 
to  which  the  execution  of  Mrs.  Barclay  might  operate,  this        Ed'kh. 
cannot  invalidate* the  bill  of  sale  itself,  which,  in  its  inception 
and  consummation,  was  not  fraudulent. 

3.  The  discovery  of  new  evidence,  that  Gorham^s  note 
^as  not  actually  taken  up,  is  immaterial.  The  plaintiff  was 
the  endorser;  and  had  a  right  to  be  secured,  (a) 

«  Motion  denied. 

(a)  A  bill  of  sale,  or  assignment  of  goods,  declaring  that  the  object  is  to 
•ecnre  the  vendee  as  sorety  for  the  vendor,  and  that  in  case  the  vendee 
■hall  become  liable,  tliat  he  may  turn  the  goods  ont  on  ^ecution,  or  that  they 
■bonld  be  at  hia  disposal  at  private  sale,  accounting  to  the  vendor  for  the  pro- ' 
eeeds,  is  in  the  nature  of  a  mortgage,  the  possession  of  the  vendor  consistent 
with  the  face  of  the  deed,  and  therefore  not  evidence  of  &and,  as  to  creditors. 
Mar^  T.  Laurence,  4  Ccnoen,  461. 


The  President,  Directors  &  Co,  of  the  Bank  of  New- 

'YoRK  against  M.  Eden. 

IN  thisy  and  eight  other  causes,  between  the  same  parties,  wiiere  a  jadg. 
judgments  were  entered  up  and  docketed,  in  iavor  of  the  l!^"and  under 
plaintiffs,  against  the  defendant,  in  ISOO  and  1801,  amounting  ^"^y  y^^' 
together  to  about  17,000  dollars ;  but  no  executions  had  been  pi^t'iSF'  mmi 
issued  thereon.  The  defendant  was  duly  discharged  from  his  app'y  *<>  ^^ 
debts,  on  the  20th  of  August y  1801,  under  the  insolvent  act  to^issuramv^ 
of  the  20th  of  Mafch,  1788.  /«^,  support- 

'  ed  by  an    atn- 

davit  of  its  be- 

M.  S.  Wilkins,  for  the  plaintiffs,  at  the  last  term,  moved  for  Ij^j^^Pu^jtiTent 
leave  to  issue  writs  of  scire  facias  to  revive  the  judgments,  in  U  more^han 
order  to  take  oulexecutions  thereon.  He  read  affidavits  of  ^^^^ ^'j^fj^ 
the  due  service  of  notice  of  the  motion  on  the  defendant ;  and  must  be  senicc 
that  the  ju4gments  were  now  justly  due,  and  remained  unpaid  2fo^„°a,^,d  ^ffi^ 
and  unsatisfied ;  and  that  the  defendant  *was  living.  He  cited  ™**  [***io6  1 
6  Bac.  Abr.  108.  2  Bl  Rep.  995.  Lansing  v.  Lyons,  9  davii;  oramie 
Johns.  Rep.  84.     I  Inst.  090.  S.  '^"^.^Z 

ment  is  above 

Burr,  contra,  contended,  that  the  application  ought  not  to  J^^f  ^'®®"e 
be  granted.  He  said  the  statute  of  Westminster  2d  had  court  have  dis- 
not  been  re-enacted  in  this  country;  and  that  a  scire  facias  ^'j^go^he 
was,  therefore,  a  creature  of  the  court,  and  subject  to  its  con-  appiicaUon  for 
trol.  It  is  agreed,  both  in  England  and  here,  that,  after  ten  » '««>"*"• 
years,  a  scire  facias  cannot  issu^,  as  of  course,  or  at  the'  dis-. 
cretion  of  the  court,  but  a  motion  must  be  made,  founded  on 
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ALBANY,     affidavit,  or  ttotice,  to  the  defendant,  to  show  cause.     If  he  is 

August,  1819.   jQ  show  cause,  as  outlawry  of  plaintiff,  release,  or  payment, 

Uakk  op     a^d  the  facts  are  denied,  the  scire  facias  will  be  refused.     It 

Nzw-YoRK     would  be  absurd  to  call  on  a  party  to  show  cause,  unless  the 

Edbh.       court  felt  themselves  authorized  to  interfere  ii^  his  behalf 

In  the  present  case,  the  facts  are  not  denied.  The  defend- 
ant has  obtained  a  regular  discharge  under  the  insolvent  act 
of  1788.  The  court  can  now  decide  the  question,  as  to  the 
validity  of  that  discharge,  as  well  as  to  put  the  parties  to  a 
suit,  and  to  the  expense  of  pleading.  By  allowing  el  scire  facias ^ 
tbe  court  will  admit  tiiat  the  decision  of  the  Supreme  Court 
of  the  United  States  {Sturges  v.  Crowninshieldy  F9bruaryy 
1819.)  has  annulled  the  insolvent  act  of  1788,  since  which  act 
landed  property,  to  an  immense  amount,  has  passed  through 
the  hands  of  insolvents. 

The  English  insolvent  acts  give  a  scire  facias,  as  to  the  fu- 
ture acquisitions  of  the  debtor.  But  the  bankrupt  law  of 
England,  to  which  our  insolvent  act  of  1788  is  analogous, 
gives  no  such  process.  There  is  no  process  to  be  found,  of  a 
scire  facias  issued  against  a  debtor  who  had  obtained  a 
regular  dischar^. 

Per  Curiam.  Where  a  judgment  is  above  ten  years^  stand- 
ing, the  plaintiff  must  apply  to  the  court,  for  leave  to  issue  a 
scire  facias,  supported  by  an  affidavit,  that  the  judgment  re- 
mains unsatisfied.  (2  Salk.  598.  Hardisty  v.  journey.)  If 
the  judgment  be  of  more  than  twenty  years^  standing,  the 
plaintiff  must  give  notice  of  the  motion,  with  a  copy  of  the 
f  *  107  ]  affidavit,  to  the  defendant,  ^  or  move  for  a  *rule  to  show  cause, 
why  a  scire  facias  should  not  issue.  In  the  latter  case,  the 
court  would  have  a  discretion  over  the  question,  to  deny  the 
motion,  or  not ;  but  where  the  judgment  is  less  than  twenty 

Sears  old,  they  have  no  power  to  remse  the  application.  We 
ave  no  settled  rule  of  practice,  different  from  that  of  the 
King's  Bench  in  England,  and,  therefore,  adopt  it.  (2  Tidd^s 
Practice,  982.  1000.  1007.)  '  Though  we  may  regret  the  con- 
sequences of  this  decision,  yet  we  must  be  bound  by  the 
established  rules  of  law. 

^  Motion  granted,  (a) 

(a)  Before  the  statute  of  Westminster  2d,  13  Edw.  I.  c.  45.  if  the  plaintilF  in 
a  personal  action  had,  after  obtaining  jadgfmenti  Iain  quiet  for  a  year,  he  was 

{>ut  to  a  new  action  on  the  judgment.  This  statute  was  re-enacted  by  the  leffis* 
ature.  (Sess.  10.  ch.  60.  s.  9L.  12th  March,  1787, 1  JV.  R.  L.  79.  2  Revised 
Statutes.  576.  §  1.)  In  Coysgame  v.  Fly,  (2  Bl.  Rep.  905.)  it  is  said  that  the 
Court  of  King's  Bench,  on  a  judgment  of  twenty  years  old,  gave  leave  (accord- 
ing to  a  precedent  said  to  have  Seen  settled  nine  years  before)  to  an  adminis- 
trator or  the  plaintiff,  to  sue  out  a  scire  facioM  to  revive  the  same :  but  that 
no  execution  snould  be  taken  out,  until  either  the  sheriff  made  an  actual  return 
of  scire  feci,  or  an  affidavit  was  made  and  filed,  of  personal  notice  on  the  de- 
fendant, of  suing  out  the  scire  facias.  Leave  was  given,  in  Bagnail  y.  Gray, 
'to  take  out  a  scire  facias  on  a  judgment  uf  ten  years '-^standing,  but,  according 
to  a  precedent  setucd  G  Geo.  III.  in  Yarker  v.  Reynddson,  no  execution  was  tr 
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Augiut,  1819. 

^Roosevelt  against  Cebra,  impleaded  with  Champ-  rooseyelt 

LIN.  q^ERA. 

THE  plaintiff,  on  the  8th  of  February,  1811,  obtained  ^^^roS'SlS! 
judgment  in  this  court,  against  the  defendants,  for  3,03d~'dol-  venract^of  the 
lars  and  19  cents:  on  the  24th  of  Juncy  1811,  the  defendant,  Jeii^^doei'not 
Cebroy  was  regularly  discharsed  by  the  recorder  of  New-York,  discbaige  \ 
under  the  act  of  the  3d  of  April,  1811,  entitled,  «  An  act  for  debt  contracted 

..      «  *•.      ^  .        1         ,    ^   1  .-*  *  .1     .  ...         ««       A  .    ..       pnor    to      the 


iMior    w#      ■■__ 

the  benefit  of  insolvent  debtois  and  their  creditors."  At  the  ^ing  of  that 
time  when  the  debt  on  which  the  judgment  was  obtodned  was  j^^^^^*^**'  ,JJ 
contracted,  and  ever  since,  the  plaint^  and  defendants  have  obE^^oft;<e 


been  residents  in  New-Tork.     No  execution  was  issued  on  ^SSSStioLr*" 
the  judgment  until  some  time  in  April  last,  when  the  plaintiff  and  void. 
caused  B.Jieri  facias  to  be  issued  against  the  goods  and  chattels, 
lands  and  tenements  of  the  defendants. 

At  the  last  May  term,  a  motion  was  made  in  behalf  of  the 
defendant  to  set  aside  the  execution.  Similar  motions  were 
made  in  other  causes.  Vide  Mather  V.  Busk  (16  jToAnj,  Rep. 
233.  254.)  • 

D.  B.  Ogden  and  Wells,  for  the  defendant. 

T.  AL  Emmet,  for  the  plaintiff. 

Per  Curiam.  We  have  considered  this  case,  since  the  last 
term.  As  the  contract  on  which  the  judgment  was  founded, 
was  made  prior  to  the  passing  of  the  insolvent  act  of 
the  3d  of  April,  1811,  we  cannot  distinguish  it  from  the 
case  of  Sturges  v.  Crovminshield,  {a)  decided  by  the  Supreme 
Court  of  the  United  States,  The  motion  to  set  aside  the  exe- 
cution must,  therefore,  be  denied.  Without  entering  into  a 
further  discussion  of  the  question,  we  shall  content  ourselves 
with  referring  to  the  opinion  of  this  court,  in  the  case  of 
Mather  v.  Btuh,  (b)  at  -the  last  term,  and  with  expressing  our 
regret  at  the  injurious  consequences  which  must  result  from  a 
decision  which  we  have  been  compelled  *to  pronounce,  in  [*  109] 
obedience  to  the  constitution  of  the  United  States,  and  what 
is  now  the  law  of  the  land. 

Motion  denied. 

iMue  imlen  on  a  return  of  scire  fed,  or  on  affidayit  of  perBonal  notice  to  the 
defendant    (2  Bl  Rep.  1141.) 

(a)  Vide  4  Wheaion's  Rep.lQSL 

(h)  See  note  to  Mather  ▼.  Bush,  16  Johns.  Rep.  238.  mnd  the  easee  there 
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ALBANY. 
Aogost,  18Id. 


Cuise  of  Costs. 

A  question  was  submitted  to  the  consideraUon  of  the  court, 
as  to  the  taxation  of  Costs ;  where  a  suit  has  been  brought  in 
this  court,  and,  from  the  amount  recorered^  the  plaintiff  is 
entitled  onljr.to  the  costs  of  the  Court  of  Common  Pleas ^ 
whether,  under  the  act  of  the  31st  of  April,  (sess.  41.  ch.  259.) 
to  prevent  abuses  in  the  practice  of  the  laiWy  and  to  regulate 
coHs  in  certain  cases,  the  amount  of  costs  is  to  be  limited  to 
the  sums  specified  in  the  tenth  section  of  the  act  ? 


The  CouKT  said  that  the  plaintiff  could  recover  only  ac^ 
cording  to  the  existing  rate  of  costs  in  the  Court  of  C^mnKHi 
Pleas. 
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CASES 

ARGUED   AND   DETERAIINED 

IK   THB 
OF  )^B 

STATE  OP  NEW-VORK, 

IN   OCTOBER  TERMy    1819,  (a)    IN   TUB     FORTY-FOUKTU   YEAR   OF   OUR 

IMDBPENDENCEy 


OoRTiss  against  Lawrence, 


THIS  was  an  action  of  slander^  and  the  damages  were  laid  ,^i™  ^^ 
in  the  declaration  at  1,000  dollars.  The  jury  found  a  verdict  Luon  if'"i:in" 
for  the  plaintiff  for  4,250  dollars.  dcr,  laid    hi. 

^  damages        ;;t 

1,000      il.Jlar-, 

Storrs,  for  the  plaintiff,  now  moved  for  leave  to  amend  the  i^^ a^\J'"J 
declaration^  by  increasing  the  amount  of  damages  stated.  foMbc^iai'itin 

for    4,250  (lol- 

Y\      •  M,  IsirSf  th<^  ruiirl 

UaVUy  contra.  refused  to  allow 

the  declan-.iicii 

Per  Curiam,     The  plaintiff  may  state,  in  his  declaration,  his  by    incrca^iinff 
damages  to  any  amount  he  pleases ;  and  he  is  the  best  judge  of  J®  wnoum  o? 
them.     It  would  be  error  to  enter  up  judgment  on  the  verdict  i4ped.  ^ 
as  it  stands,  and  the  plaintiff  cannot  have  judgment,  unless  he 
enters  a  remiltitur  for  the  damages  over  and  above  the  amount 
laid  in  the  declaratien.     We  have   no  power  to  allow  the 
ameodment 

Motion  denied,  (jb) 

^«)  The  court  sat,  during  thus  term,  at  Many,  instead  of  J^ew-York,  by  a(^ 
pointment  of  the  ^vernor,  who,  during  the  last  vacation,  issued  his  procla- 
mation ibr  that  purpose,  pnrsuant  to  the  16th  section  of  the  act "  concerning  the 
Supreme  Court,*'  ^sess.  3G.  c.  3.)  on  account  of  a  pestilential  disease  prevail- 
ing  in  ths  city  of  ifm^  York,  ^ 

{h)  Vide  limngslmi  y.  Bogen^l  Caines's  Rep.  584. 589. 

Vol.  XVII  13  97 


114 


OASES  IN  THE  SUPREME  €OURT 


ALBANY,    regular  H^harge  was  made  by  the  plaintiff  ia  bia  hocks,  ef 

^l^li^r^-I^'  account  against  the  defendant  Of  his  nephew ;  but  the  plaintiff 

Ch^x       kept  a  written  memorandum  of  the  number  of  papers  defiv^ 

ered  weekly  to  the  various  post  riders,  and  the  name  of  the 

defendant's  nephew  appeared  in  that  list,  as  one  of  the  poafr- 

riders  to  whom  the  papers  were  furnished  weekly. 

On  this  evidence,  the  justice  gave  judgment  for  the  plaintiff 
below  f)r  35  dollars  and  costs. 


▼. 


1*I15] 


Per  Curiam,  Here  was  a  promise  to  pay  for  the  papera  by 
the  defendant  bebw,  before  they  were  delivered  to  a  Ihird 
person  ;  and  the  only  question  is,  whether  the  credit  was  given 
on^naUy  and  solely  to  the  defendant  The  evidence  ^fairlj 
warrants  the  eonstruction,  that  the  credit  waa  so  given;  ana, 
therefore,  it  is  not  within  the  statute  of  frauds,  requirit^  a  note 
in  writing,  in  order  to  cliarge  one  person  for  the  debt  or  da»* 
feult  of  another.  This  was  never  the  debt  of  the  nephewi. 
His  uncle  made  the  contract ;  and  th^  nephew,  when  he  took 
the  papers,  explained  that  his  uncle  would  be  responsible  Snt 
them.  It  was  not  a  coUiaieral  agreement,  but  an  original  am) 
d)solute  contract  on  the  part  of  the  defendant,  for  the  price  of 
the  papers  to  be  furnished  for  the  use  of  his  nephew.  The 
judl^ent  of  the  court  below  ought,  ther^ore,  to  be  affirmed. 

Judgment  affirmed,  (a)  (b) 

(a).  IsL  Jone$  v«  Cooper^  (Ctneperf  227.)  Lord  Mangfidd  took  a  distinction, 
that  "  where  the  undertaking  is  lefore  deliveryf  and  there  is  a  direction  to  deliver 
the  ^roods,  and  I  will  see  them  paid  for,  it  is  not  witliin  the  statute  of  frauds." 
But  in  Martin  7.  Wharmaiif  (2  Term  Sip,  89  )  the  court  said,  Uiat  distinction  had 
been  overruled.  Though  BtUiiTf  J.,  said,  that  tlie  reason  of  Lord  Mansfield 
struck  him  forcibly,  and  that  if  it  was  a  new  question,  his  mind  w«>uld  be  the 
otiier  way ;  yet,  now,  the  aji^rities  were  npt  to  be  shaken ;  and  "  the  general 
line  taken  is,  that,  if  the  person  for  whose  use  tlie  goods  are  furnished,  be  liable 
at  all,  any  other  promise  by  a  third  person  to  pay  that  debt,  must  be  in 
wriUng,  otherwise  it  is  void,  by  Uif  sta^iOe  of  fnuds.'^  (BvU.  JV*.  P.  280,  261, 
2gii.  2  East's  Rtp.  325.  1  ifen.  BL  120.  KeaHi  v.  TempU,  1  Bos.  fy,  PulL  158.) 
'Phe  question  is.  To  whom  was  the  original  credit  given  r 

(b)  So,  where  the  plaintiff  was  endorser  of  a  note  made  b^r  B.  for  his  aceom- 
modationi  and  B.,  who  was  also  indebted  to  the  plaintiff,  having  a^aum  of  moaey 
and  gt>ods,  witii  whioh  he  was  ready  to  pay  the  note,  Ac.,  and  to  secure  the 
plaintiff,  it  was  agreed  between  the  plaintiff,  B.,  and  the.  defendant,  that  B. 
should  place  the  money  and  goods  in  the  hands  <ff  the  defendant,  who  should 
pay  the  note,  dec,  and  B*  accoxjdingly  delivered  the  money  and  the  goods  to 
t|ie  defendant,  who  thereupon,  undertook  to  pav  the  note,  dtc. :  held  that  this  wac 
Bot  a  promise  or  undertaking,  fpr  the  debt  or  aex^iilt  of  another,  within  the  statute 
of  frauds;  and  the  defendant  having  fiiiled  to  perform  his  agreement, the  plain 
tiff  is  entitled  to  recover  damages  mr  the  breach  of  the  contract.    Olmstiad  v 
Qri£nltty  18  Jokn^,  Rep,  12.    Farley  v.  Chofiknd,  4  Cowen,  432.    d  Co»9e^^  G39 
Ckapifty.MerriUyiWsndeU's  1^,057.  ' 
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October,  m% 

^Cresson  and  others  against  Stout  CRstMi» 

THIS  was  an  action  of  replevin,  tried  before  Mr.  Justice  if  a  sheriH 

Van  N^siy  at  the  Rensselaer  circuit,  in  1818.     Thfe  property  "*®''^'*  *  **^^'y 

for  which  the  suit  was  brought,  consisted  of  two  frames  for  exe^ion^"aud 

spinning  flax,  a  frame  for  spinning  tow,  and  two  carding  ma-  afterwards     a 

chines,  and  was,  at  the  time  of  the  commencement  of  the  ac-  tk>^^  com^Tu^ 

tion,  in  March^  1817,  In  the  store  of  Jabez  Burrows,  in  Troy,  j"»  h«nrf«».the 

The  plaintiffs  alleged,  thatihe  defendant  had  taken  the  articles  ror^b!!th"an<riw 

from  their  possession  and  fiictory  in  Schaghticoke,  in  Rensselaer  ■"^y,  m)1    ibe 

*^  •'  o  '  goods    on    tb« 

county.  second    cxeeu- 

Thc  defendant  pleaded,  1.  Non  cepit ;  2.  Property  in  the  ^°"tj^g^®"  ** 
defendant.  The  s&ie  or 

On  the  trial,  the  plaintiff  produced  a  mortgage  from  Josiak  e^  "*)^* 
Chapman  and  his  wife,  to  the  plaintiffs,  dated  April  31,  1815,  *ou^t  to  b^*^ai 
for  a  piece  of  land  in  Schagkiicoke,  "  together  with  the  machine-  }^  ^^^5,^'*^" 
ry  for  manufacturing  flax  and  hemp,  and  for  spinning  the  same  situa^ed/L  th^ 
with  thread  or  yarn,  and  the  watercourse  thereunto  belonging.'*  J^^^ig^H^  ^ 
The  mortgage  was  registered  the  26th  of  May,  1815.  It  was  !Sra'  u»f  ex 
proved  that  the  frames  for  spinning  iow,  and  the  two  carding  JJJg^'^  ^^ 
machines,  were  in  the  factory,  at  the  date  of  the  mortgs^e ;  but  wa&  made  six 
that  the  two  frames  for  spinning  ^a?  were  placed  in  the  &cto-  fro^'ti,e^j|J3J* 
ry,  in  August  or  September  following,  by  Chapman,  the  mort*  it  was  hdcMr- 
gagor ;  and  that  tliey  were  all  removed  by  the  defendant,  in  ^^]^  g^,];^ 
February,  1817,  to  Burrows^s  store  in  Troy.  That,  on  the  80th  real'  and  per- 
of  September,  1816,  the  mortgagor  delivered  to  the  plaintiffs,  the  ^^fJ^^^'Z 
mortgagees,  possession  of  the  factory  and  all  the  machinery  and  gcther,  withoni 
articles  then  in  it,  comprising  the  articles  in  question,  and,  as  5on,Si^2"S^ 
the  witness  understood,  as  security  for  the  mort^ige  debts.  KepieriHi\oe» 
The  plaintifis  immediately  put  a  tenant  into  possession  of  the  '^J^Z'^^'Z 
fiictory  and  machiaery,  who  left  the  premises  *in  October ;  and  [  *  1 17  | 
the  witness,  with  his  leave,  went  into  possesaion,  but  paid  no  freehold ;  hut  ir 
rent,  and  h^Id  the  premises,  at  the  will  of  the  plaintiffs.  On  l^^y^^^ 
the  13th  o(  November,  the  defendant  told  the  witness,  that  he  them,  they  are 
bad  bought  the  propefty  and  machinery  at  the  sheriffs  sale,  J^^'^^JUS! 
and  that  the  witness  must  take  a  lease  of  it,  which  he  did.  a/ property,  and 
The  carding  machines  were  fiistened  to  the  floor  with  wooden  "^^  ^  "^p'*^- 

Eins,  and  the  framed  fur  spinning  flax  and  tow  wore  fastened  it  teenu  that 
y  upright  pieces,  extending  to  the  upper  floor ;  and  deets  ^I'J^^  Jj^ 
were  nailed  to  the  floor  round  the  feet ;  but  neither  of  them  awrf  tow,  and 
were  nailed  to  the  building,  and  might  be  raised  and  removed  Hi^^^ueTL 

by  a  strong  man.  a  manu/aetory;' 

The  plaintiffs  having  rested  their  cause,  the  defendant's  Jl^le'h^^^lo'X 
counsel  moved  for  a  nonsuit,  because  the  property  was  taken  buiidmg,  b^ 
from  the  possession  of  the  tenant,  not  from  that  of  the  plain-  ^!^^g  on  the 

frames,  and  fas- 
tened at  the  ceiling^,  and  by  cleets  nailed  to  the  floor  roiTntl  the  feet  of  the  frames,  bat  the  machtnea  «t 
ftvmw,  fhennelvfw,  not  naifed  to  the  btiiMinf>:,  arc  not  firiitrfs,  biit  pertrmal  propenr. 
i'ersoMo/  property  is  boand  from  the  time  the  execution  is  delivered  into  the  hands  of  the  sheriff. 
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ALBANY,     tiff;  and  because  the  machinery ,  being  fixed  to  the  freehuld, 
^J*|J^f^^,J^*  was  real  estate,  and  not  the  subject  of  replevin ;  but  the  judge 
Cauios      denied  the  motion. 

V-  Horace  Turner^  a  witness  for  the  defendant,  testified,  that 

^^^'  he  was  the  under  sheriff,  and  tliat  there  were  several  executions 
against  C/mpman ;  under  one  of  which,  in  favor  of  Hudson, 
tested  August,  1316,  and  issued  the  24th  of  September^  on  a 
judgment  docketed  the  20th  of  September ^  1816,  the  factory 
and  machinery  were  taken ;  and  he  sold  the  real  estate,  as 
well  as  the  machinery,  at  Troy^  six  miles  distant  from  the  fac- 
tory. He  put  up  for  sale  the  mact^inery  as  chattels  real,  with 
the  factory,  &c.,  and  the  defendant  became  the  purchaser. 
The  execution  was  at  the  time  in  the  hands  of  Brockway, 
another  deputy  sheriff.  Two  prior  executions  were  in  the 
hands  of  the  sheriff,  one  on  the  30th  of  July,  and  the  other 
on  the  nth  of  September]  1816,  which,  the  under  sheriff 
stated,  were  satisfied  out  of  the  other  personal  property  sold. 
The  money  received  from  the  sale  of  the  fiictory  and  machine^ 
ry,  was  paid  into  the  hands  of  Brocktcay,  on  the  execution 
he  held,  and  he  gave  the  deed  to  the  purchaser.  This  deed, 
V^hich  was  produced,  was  dated  Navember  13,  1816,  for  the 
consideration  of  five  dollars.  The  witness  stated,  that  he  and 
Brockway  acted  together,  as  to  the  sale  of  ChapmarCs  prop- 
erty ;  that  he  did  not  know  on  which  of  the  executions  he 
made  the  levy  on  the  property  in  the  factory.  He  merely 
[  *  118  ]  made  an  "^inventory  ;  he  did  not  remove  the  machinery  from 
the  factory ;  nor  did  he,  until  after  the  sale,  lock  it  up.'  That 
at  the  sale,  at  Troy,  it  was  agreed  between  Hucf^on  aifd  Stout^ 
that  'i{  Stout  would  not  bid  against  Hudson  when  a  stone- ware 
factory  was  put  up  for  sale,  mat  Hudson  would  not  bid  against 
Stout  when  the  factory  and  machinery  in  question  were  put  up. 
Hudson,  who  was  sworn  as  a  witness  for  the  defendant,  said, 
he  recollected  no  such  agreement  with  the  defendant :  that  he 
did  not  know  that  the  &ctory  and  machinery  were  to  be  sold 
under  his  execution ;  and  that,  as  there  was  a  dispute  about 
the  property,  he  refused  to  bid  upon  it. 

Tillman,  a  witness  for  the  defendant,  testified,  that  the 
property  was  sold  at  Stoui^s  request,  and  the  witness  advised 
-  Hudson  to  put  it  up,  and  it  was  sold  subject  to  the  mortgage ; 
he  also  confirmed  the  evidence  of  the  deputy  sheriff,  as  to  the 
agreement  between  Hudson  and  the  defendant,  not  to  bid 
against  each  other. 

Brockway,  the  deputy  sheriff,  said,  that  he  advertised  the 
sale  of  the  factory  and  machinery ;  that  he  levied  on  the  property 
of  Chapman  in  Troy,  but  not  on  the  factory  and  machinery , 
that  he  and  Turner,  the  other  deputy  sheriff,  acted  jointly 
and  in  concert,  as  to  the  executions  in  their  hands,  respectively 

The  machinery  was  proved  to  be  worth  about  2,500  dollars 

The  judge  directed  the  jury  to  pass  upon  two  questions  of 
fiict :  1.  Whether  Hudson  and  Stout  agreed  not  to  bid  against 
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anch  other,  as  testified  by  T\imer;  and  2d.  as  to  the  value  of  Albany. 
the  machinery.  The  jury  said,  that  they  found  that  there  was  ^^^'^^^  '«"*• 
no  such  agreement  l>etween  Hudson  and  the  defendant,  as 
had  been  stated  by  Turner ;  and  that  the  value  of  the  ma- 
chinery was  2,500  dollars,  when  it  was  replevied.  The  parties 
thereupon  agreed  to  take  a  verdict  for  the  2,500  dollars,  sub- 
flQCt  to  the  opinion  of  the  court,  on  the  whole  case,  and  the 
finding  of  the  jury. 

MUehtUy  for  the  plaintiffs,  contended,  1.  That  the  plaintiffs 
had  shown  a  right  of  property  in  the  machinery,  under  the 
mortgage.  Though  the  machinery  was  not  naiM  to  the  free- 
hold, yet  it  was  essential  to  the  purposes  of  the  ^ctory,  and  [  *  1 19  ] 
was  so  fer  attached  to  it,  as  was  necessary  for  the  usa  of  th^ 
manufiictory,  which  could  not  be  enjoyed  without  it.  In  Heer* 
mance  v.  Vemoy,  (6  Johns.  R^.  5.)  the  court  inclined  to 
consider  a  bark  miU  as  personal  property;  and  in  Elwes  v. 
Maw,  (3  Easfs  Rep.  38.)  all  the  cases  and  authorities  on  this 
subject  are  so  fully  stated  and  examined,  that  it  is  barely 
necessary  to  refer  to  that  case.  Whether  the  machinery  is  to 
be  regarded  as  real  or  personal  property,  it  equaUy  belongs  to 
the  plaintiffs.  If  it  was  real  property,  it  passed  under  the 
mortgage;  if  personal  property,  it  was  transferred,  by  delivery 
to  the  plaintiffs,  before  the  sale  under  the  execution. 

2.  The  phdntiffs  showed  a  sufficient  possession,  and  a  taking 
out  of  their  possession',  to  maintain  thid  action.  A  constructive 
possession  is  sufficient  m  trover,  which  is  analogous  to  replevin. 
{Bristol  v.  Burty  and  ^iotweU  v.  Few,  7  Johns.  Rep.  254. 
302.)  R^levin  lies  for  any  tortious  or  unlawful  taking  of 
goods.  {Pawbum  v.  Patridge,  7  Johns.  Rep.  140^  Again ; 
Trask  and  ffflcox,  as  tenants  at  will  of  the  plaintiffs,  were  in 
the  actual  possession  of  the  property ;  and  which  must,  there- 
fore, be  deemed  the  possession  of  the  plaintiffs.  A  constructive 
possession  of  personal  property  is  sufficient  to  enable  the 
phuntiff*  to  maintain  trespass.  {Putnam  v.  Wiley,  8  Johns. 
Rep.  432.  Campbell  v.  Arnold,  1  Johns.  Rep.  511.)  A  con- 
structive possession  is  a  right  of  present  possession.  (1  Term 
Rep.  480.  4  Term  Rep.  489.  7  Term  Rep.  9.)  A  felonious 
taking  from  a  person  in  the  constructive  possession  of  a  chattel, 
is  larceny.  -  (1  Hawk.  35.  136.  note.  Kelyng^s  Rep.  81,  82. 
Cwop.  294.  296.  Leach's  Cases,  242.  349.)  Having  the 
goods  is  sufficient  evidence  of  the  taking,  in  replevin.  {Wal- 
ton V.  Kersop,  2  Wils.  355.)  There  was,  therefore,  sufficient 
evidence  to  authorize  the  jury  to  find  a  taking,  on  the  issue 
of  non  cepit.     (1  Chitty  PL  159.) 

But  it  will  be  said,  that  replevin  wil]  not  lie  for  any  thing 
fixed  to  the  freehold.  {Niblet  v.  Smith,  4  Term  Rep.  504.) 
True,  if  the  thing  is  vl  fixture  at  the  time  the  action  w  brought ; 
but,  if  it  is  then  severed  from  the  freehold,  it  becomes  a  per- 
sonal chattel,  and  replevin  lies.    If  a  stranger  cut  down  a 
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ALBANY,  timber  tree,  during  a  teim,  the  lessor  may  maintain  ^trover  fat 
^^i:ZJ^  it  against  him.  {lierry  v.  Heard,  Cro.  Car.  242.)  This  d«f 
trine  was  recognized  in  Gordon  v.  Harper,  (7  Term  JSep.  13. 
per  Lawrence,  J.) 

Again ;  it  will  be  said,  that  the  right  of  the  plaintiff  was 
devested  by  the  sheriff's  sale.  If  the  property  was  personal, 
the  sale  was  void,  being  six  miles  distant  from  the  place  where 
the  property  was,  and  not  in  the  possession  or  view  of  the 
sheriff.  {Sheldon  v.  Soper,  14  Johns,  Rep,  352.  2  Johns.  Ch. 
Rep.  312,  313.)  The  sheriff  never  did,  in  fibct,  levy  on  this 
property,  under  the  execution  on  which  it  was  sold. 

Further ;  tlie  sale  was  fraudulent  and  collusive. 

Maroey,  contra,  insisted,  that  the  machinery  was  so  attached 
to  the  freehold  as  to  become  realty.  The  general  rule  of  law 
is,  that  whatever  is  fixed  to  the  freehold,  becomes  part  of  it, 
and  cannot  be  taken  away.  It  is  true,  that  exceptions  to  this 
rule  have,  of  late  years,  been  made,  as  between  landlord  and 
tenant,  and  in  fiivor  of  trade ;  (BuU.  N.  P.  34.  WoodfalVs 
TencMs  Law,  280.  288.)  but  the  poKcy  which  has  given  rise 
to  these  exceptions  does  not  apply  to  the  present  case.  The 
ancient  rule  still  exists,  as  it  does  between  heir  and  executor, 
.  and  is  to  be  applied.  In  Heermstnce  v.  Vemoy,  the  bark  mill 
was  excepted,  at  the  time  the  freehold  was  sold ;  besides,  the 
court  did  not  think  it  necessary  to  decide  the  general  question 
as  to  its  being  a  fixture.  If,  then,  the  machinery  is  to  be 
deemed  real  property,  replevin  will  not  lie.  (1  Chitty  PL 
157.)  But  this  action  is  said  to  be  analogous  to  trover.  A 
tortious  taking  is  necessary  to  maintain  replevin,  which  is  much 
more  analogous  to  trespass  than  trover.  Now,  trespass  will 
not  lie,  in  regard  to  real  property,  unless  the  plaintiff  is  in  the 
actual  possession  at  the  time  the  injury  was  committed. 
There  is  no  constructive  possession  in  such  case.  (1  Chitty 
PL  111.)  '      ^ 

Again ;  the  plaintiff  cannot  set  up  a  title  to  this  property 
under  the  mortgage,  in  order  to  defeat  the  sale  under  the  exe* 
eution,  for,  in  respect  to  the  judgment  creditors,  it  was  fraud- 
ulent. The  surrender  or  delivery  of  the  property  by  Chapman 
C  121  ]  was  fraudulent,  as  against  those  creditors  who  luid  *^issued 
executions.  His  interest  or  equity  of  redemption  might  be 
sold  under  the  executions  in  the  hands  of  the  sheriff.  He  had 
nothing,  then,  to  deliver  up  to  the  plaintiffs. 

To  support  the  action  of  replevin,  there  must  be  a  taking  of 
the  goods  out  of  the  possession  of  the  plaintiff.  {Shannon  ▼. 
Shannon,  1*  Schoalcs  fy  Lefroy,  324.  7  Johns.  Rep.  liO,)  It 
must  be  a  real,  not  an  equivocal  possession. 

As  to  the  objection  to  the  mode  of  sale  under  the  execution : 

If  it  was  real  property,  it  was  not  necessary  that  the  sale  should 

be  on  the  spot ;  and  if  it  was  personal,  considering  its  nature 

and  situation,  and  the  levy  made,  it  was  not  requisite  that  il 
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Aould  be  removed  to  Troy,  and  be,  present  at  the  time^  of  sale.     Albany, 
After  the  sale  of  land  ander  an  execution,  the  defendant  in  the  ?^li^'L^  t 
execution  becomes   quasi  a  tenant  at  will  of  the  purchaser. 
(Jackson  v.  Stembergy  I  Johns.  Cos.  153.     3  Caines,  188.) 

Pi.ATT,  J.,  delivered  the  opinion  of  the  court.  If  the  arti- 
cles of  machinery  in  question  be  regarded  as  real  estate,  then, 
undoubtedly,  the  plaintiffs,  as  mortgagees  in  possession,  before 
the  sale,  had  a  rightful  possession ;  and  the  defendant,  as  pur- 
chaser under  a  junior  judgment,  had  no  right  to  take  the  ma- 
chinery away.  By  the  severance,  the  machinery  became  the 
personal  property  of  the  plaintiiTs,  who  owned  the  -  realty  from 
which  it  was  severed  ;  it  is,  therefore,  a  proper  subject  of  rc- 
pUvin,  though  it  may  have  been  part  of  the  freehold,  when  it 
was  sold  by  the  sheriff. 

Upon  examination  of  the  authorities,  so  fully  collected 
and  so  well  summed  up  by  Ix)rd  Elknborough,  in  the  case 
of  E!wes  V.  Maw,  (3  Easfs  Rep,  28.)  I  am  of  opinion  that ' 
the  spinning  frames  and  carding  machines,  situated  as  they 
were,  are  personal  property ;  if  so,  then  the  two  frames  for 
spinning  ^r,  which  were  not  included  in  the  mortgage,  were 
bound  by  the  execution  which  was  delivered  to  the  sheriff,  fo^ir 
days  before  they  were  delivered  and  pledged  to  the  plaintiffs, 
as  security  for  their  debt.  The  levy  of  the  execution  was 
sufficient.  After  having  levied  on  goods  with  one  fieri  facias, 
if  the  sheriff  receives  a  second  jff.  fa.,  the  first  levy  is  sufficient 
for  both  executions. 

•But  I  incline  to  the  opinion  that  the  sale  on  the  fieri  facias  [  *  128  ] 
was  irregular  and.void ;  because  the  sheriff  sold  the  machinery 
at  Troy,  six  miles  distant  from  the  place  where  the  property 
was  at  the  time ;  and  because  he  sold  the  fitctory  and  machine- 
ry jointly  to«jether,  without  any  discrimination.  In  Sheldon  v. 
Soper,  (14  Jfohns.  Rep.  352.)  the  court  said,  "The  sheriff  did 
not  even  know  the  goods,  or  pretend  to  sell  them  specifically, 
and  to  sanction  such  sales  would  open  a  door  to  innumerable 
finuds."  .The  same  general  principle,  in  order  "to  guard 
against  fraud,  and  to  preserve  fairness  and  integrity  at  public 
auctions,"  was  laid  down  'n  regard  to  the  sales  of  real  property 
by  vague  and  general  description,  in  the  case  of  Jackson,  ex 
dem.  Jones,  v.  Striker,  (1  Johns.  Cas.  287.  See  also  Woods 
V.  Morell,  1  Johns.  Ch.  Rep.  502.) 

Independently  of  the  latter  objection  to  the  sheriff's  sale, 
the  plaintiffs  would  be  entitled  to  recover  for  the  one  frame  for 
spinning  tow,  and  the  two  carding  machines,  the  title  to  which 
was  vested  in  them  long  prior  to  the  jndgnient  of  Hudson 
against  Chapman,  whether  it  be  regarded  as  real  or  personal 
estate  ;  and  on  ttie  ground  of  the  objection  to  the  mode  of  sale 
ufider  the  execution,  I  think  the  defendant  acquired  no  right  to 
die  two  frames  for  spinning  Aox.     The  court  are,  therefore,  of 
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iiLBANV,    opinioDy  that  the  plaintiffs  are  entitled  to  judgment  for   tlie 
^^JJjJlf^^^J^'  whole  machineryy  according  to  the  verdict 

Jacksov 

^*  Judgment  for  the  pkintifis.  (a) 

(a)  Vide  LumeHdoU  t.  Doe,  14  Johns,  Rep.  22SL  Haggart^  ▼.  Wi&tr^l^  Jdbuw 
Rtp.  2d7. 


I  *  123  ]  *Jackson,  ex  dem.  C.  Miller,  against  Hixon. 

Where,  on  np-  THIS  was  an  action  of  ejectment  brought  to  recover  lands 
iurn^u%W'  assigned  to  the  lessor  of  the  plaintiff  for  her  dower,  as  the 
cr  has  been  iiuiy  widow  of  Benjamin  Depujf,  jun.y  deceased,  by  admeasurers  of 
•ii7*^ipied,  dower,  appointed  for  that  purpose,  by  the  surrogate  of  Ulster 
punuaui  lo  the  county,  uDou  the  petition  of  the  widow.  The  cause  was  tried 
Sl*l?'go  sesM*  i^t  the  Ulster  circuit,  in  November^  1818,  before  Mr.  Justice 
10.  cii.  168.  i  Yates. 

vu^^ASQ.)  and  Thc  couusel  for  the  plaintiff  offered  in  evidence  the  pro- 
iberc  has  been  cccdings  bcforc  the  surrogate,  and  the  report  and  admeasure- 
rovic^^r  the  ment  of  the  commissioners,  which  evidence  was  objected  to  by 
mccc<rmpi,  the  defendant's  counsel ;  because,  by  the  order  of  the  surro- 
ment  vmttrre^  g^^s  it  appeared,  that  the  husband  did  not  die  seised,  and  the 
verse<i,  is  con-  return  of  the  admeasurers  did  not  show  that  they  had  awarded 
actiou^of 'eject,  thc  dowcr  according  to  the  situation  and  value  of  the  land  at 
ment    bmught  the  time  of  alienation.     But  the  obji&ction  was  overruled  by  the 

by   tiie  widow,    .     ,  ^  ^ 

as  to  the  j>art  JUQge. 

she  Is  entiUed  ^\^q  plaintiff's  counscl  then  read  a  notice  served  on  the  de- 
fendant's attorney,  in  the  afternoon  preceding  the  trial,  to 
produce  at  the  trial  a  deed  from  Comtlius  Bruyn  to  Bejgamin 
Deput/y  jun.  in  fee,  for  a  certain  fiirm  and  tract  of  woodland, 
now  possessed  by  the  defendant ;  and,  also,  a  deed  from  JSen- 
jamin  Depuy^  jun.  to  Cornelius  Bniyn^  for  the  same  lands,  and 
called  on  the  defendant  to  produce  the  deeds,  which  not  being 
done,  the  plaintiff  proceeded  to  give  parol  evidence  of  their 
execution  and  contents,  which  was  objected  to,  under  the  cir- 
cumstances, but  the  objection  was  overruled  by  the  judge. 
Two  witnesses  testified,  that  they  were  present  at  the  execution 
of  the  deed  of  the  premises,  about  the  year  1783,  from  Come* 
'  lias  Bruyn  to  Benjamin  Depwfj  jun.  in  fee,  and  subscribed 
their  names  as  witnesses  to  the  deed.  That  Benjamin  Depuy^ 
jun.  continued  in  possession,  as  owner  in  fee,  of  the  premises 
so  conveyed,  a  number  of  years ;  and  that,  after  he  became  so 
seised,  he  married  the  lessor  of  the  plaintiff.  That  a  mortgage 
was  executed,  at  the  same  time,  by  Depuy  to  Bruyn,  to  secure 

I  ♦  124  ]  the  purchase  *money ;  and  that  Depuy,  afterwards,  reconveyed 
the  premises  to  Bruyn,  and  lived  a  few  years  on  the  premises, 
as  his  tenant;' and  tlie  same  have,  by  several  mesne  couvey* 
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,„wwj,  beonme  the  property  of  the  defendant.   The  admeasurers     Albany. 
testified,  that  they  surveyed  the  land  and  premises,  and  esti-  ^^^^iJ^ 
mated  the  value  oiccording  to  its  situation  at  the  tim^  it  was 
owned  by  Benjamin  Depuy^  jun. 

From  the  proceedings  before  the  surrogate,  it  appeared  that, 
on  the  petition  of  the  widow,  he  granted  an  order  to  three 
freeholders,  as  admeasurers,  &c.  ^^  to  lay  off,  as  speedily  as  may 
be,  one  third  part  of  the  lands  and  tenements  mentioned  in  the 
petition  of  the  said  C.-M.^  as,  and  for  her  dower,  so  as  the 
same  lands  were  possessed  by  the  said  B.  D.  during  the 
coverture,"  &c. 

.  The  report  of  the  admeasurers  stated,  that  the  premises 
consisted  of  a  house,  barn,  and  garden,  and  a  piece  of  land, 
which  they  described  by  metes  and  bounds,  and  of  whichHhey 
allotted  to  the  widow  lots  1 ,  2,  3,  4,  5,  and  69  as  marked  on  a  1 

map  annexed  to  their  report,  and  which  were  particularly 
bounded  and  described.  And  they  admeasured  and  allotted  to 
the  widow  16  feet  and  a  half  of  the  west  end  of  the^barn  and 
stables,  6  and  a  half  feet  at  the  east  end  of  the  dwelling  house 
of  the  defendant,  with  that  part  of  the  cellar  underneath  the 
aame,  and  that  part,  of  the  garret  above  the  same,  with  the 
privilege  of  the  stair-way  into  the  garret  and  cellar,  in  common 
with  the  defendant ;  also,  the  use  of  a  spring  of  water,  and  the 
fi>ot-path  leading  thereto,  and  the  privilege  of  the  road  to  the 
bam,  and  the  path  to  the  sarden,  and  of  a  road  over  the  land 
of  the  defendants,  to  the  Tots  so  allotted  to  the  widow. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  a  case  made. 

Footy  for  the  plaintiff,  contended,  1 .  That  the  parol  evi- 
dence of  the  deeds,  under  the  circumstances  of  the  case,  was 
properly  received. 

2.  The  dower  having,  in  this  case,  been  duly  laid  off  by  the 
admeasurers,  pursuant  to  the  statute,  (sess.  10.  ch.  168.  s.  3.  1 
N.  /2.  L.  60,  61.     2  Rev.  Stat  483.)  and  no  appeal  having  i 

been  ipade  *from  the  proceedings  by  the  surrogate,  (s.  10.)  it      [  *  125  ] 
is  conclusive.  1 

Sudani,  contra.  The  return  of  the  admeasurers  of  dower 
did  not  correspond  with  the  order  of  the  surrogate.     It  does  | 

not  appear,  that  the  husband  died  seised  of  the  premises,  nor 
that  they  made  their  estimation  or  admeasurement  according  to 
the  value  of  the  land,  *at  the  time  of  alienation.  (^Dorchester 
v,  Coventry,  11  Johm.  Rep.  510.)  The  admeasurers  are  re- 
quired by  the  act,  (s.  6.)  to  make  a  full  and  ample  report  of 
their  proceedings  to  the  surrogate,  who  is  to  enter  the  same  as 
matter  of  record  in  his  office.  It  is  an  ex  parte  proceeding 
under  the  statute,  and  the  widow  proceeds  at  her  peril.     ^ 

The  defendant  may  object,  that  the  dower  has  not  been  as- 
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ALBANY,     signed  jaccording  to  the  value  of  the  land  at  the  time  of  alietui* 

^^J^^^J^^.1^-  tion.     The  commissioners  have  no  power  to  call  a  jury,  and  if 

JACK80H      the  objection  cannot  be  heard,  the  party  is  deprived  of  the  right 

V.  of  having  the  fact  tried  by  a  jury.     (2  Johns.  Rep,  484.)     Th« 

widow,  in  this  case,  has  waited  14  or  15  years  after  the  death 

of  her  husband,  before  she  makes  any  application  for  dower. 

It  is  true,  that  the  statute  gives  a  right  of  appeal  to  this  courts 

from  the  proceedings  before  the  surrogate ;  but  then  the  matter 

is  heard  on  affidavit,  and  is  to  be  tried  by  affidavit,  not  by  a 

jury.     {Case  of  JVatkinSy  9  Johns.  Rep,  Si45.  ,  Gardinier- r 

Spikcman,  10  Johns,  Rep,  368.) 

Again ;  the  party  is  not  bound  to  appear  before  the  com- 
missioners ;  and  if  he  should  appear,  and  inform  them  that  he 
had  witnesses  ready  to  prove  the  fects  stated,  he  would  h^ 
told  that  the  commissioners  had  no  power  to  examine  witnesses^ 

Foot,  in  reply.  We  did  not  rely  on  the  proceedings  before 
the  surrogata  as  evidence  of  title ;  but  produced  the  deeds,  or 
evidence  of  their  contents,  which  proved  the  seisin  of  the  hu^ 
band  of  the  lessor.  We  referred  to  the  proceedings,  merely 
to  show  the  extent  to  which  the  plaintiff  was  entitled  to  re- 
cover. The  proceedings  before  the  commissioners  are  not  es^ 
r*  12B]  parte;  notice  of  the  application  to  the  surrogate  *mu5t  be 
given  to  the  adverse  party.  {Rathbun  v.  Miller ^  6  Johns,  Repi, 
281.)  The  statute  has  authorized  a  particular  mode  of  asceN 
taining  dower  otherwise  than  by  a  jury. 

Per  Curiam,  The  plaintiff  proved  that  the  lessor  was  en* 
titled  to  dower,  as  the  widow  of  Benjamin  Detmy,  jun.,  and 
that  the  admeasurers,  by  their  report,  filed  in  the  surrogate's 
office,  had  assigned  to  her  the  lands,  &c.  now  claimed,  by 
certain  metes  and  bounds.  The  defence  consisted  of  excep* 
tions  to  the  proceedings  and  report  of  the  admeasurers ;  because 
they  had  not  pursued  the  order  of  the  surrogate  ;  and  because 
they  had  assigned  according  to  the  value  of  the  land  at  the 
time  of  the  death  of  the  husband,  when  they  ought  to  hav^ 
taken  its  value  at  the  time  of  its  alienation  by  him. 

By  the  10th  section  of  the  statute,  the  Supreme  Court  are 
authorized  to  "  review  the  proceedings,  and  do  therein  what 
shall  be  just,"  provided  the  party  aggrieved,  within  thirty  days 
alter  filing  the  report  of  the  admeasurers,  gives  notice,  in  writing, 
of  the  causes  of  complaint,  and  of  his  intention  to  apply  to  thi$ 
court  for  relief:  and  then,  "  the  question  of  seisin,  and  any 
other  question  which  may  arise,  may  be  tried  by  a  jury,  or  oft 
a  feigned  issue,  or  in  some  other  mode  which  the  court  may 
prescribe."     (10  Johns.  Rep,  368.     9  Johns.  Rep,  245.) 

Here  has  been  no  appeal  or  review ;  and,  uhtil  the  admeasure- 
ment is  reversed,  it  must  be  conclusive,  in  an  action  of  eject- 
ment, as  to  the  part  belonging  to  the  widow.  We  are  of 
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opinion,    tlierefore,  that    the    plaintiff    is    entitled  to  judg-    Albany, 

«!«.>♦  Of!lobeF,   1819 

Judgment  for  the  plaintiff*,  (a)         Hubbard 

Mack. 

(a)  See  JaekseUf  ex  dem.  ToUm,  v.  JfpeU^  20  Jokw^  Rn.  411.    Jadtstn  t. 
Kaii4erA<y«f«iH  post.  168.  * 
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*HuBBARD  €^mn^  Ma€E*  [  *  I^  ] 

STORRSj  for  the  defendant,  moved  tQ  s^  aside  the  captor  When  this  froui 
o^  re«p.  issued  in  this  cause,  and  all  proceedings  thereon.  It  fen^'a^j^'^i^^^^^^ 
^)peared,  from  the  affidavits  which  were  read,  that  the  deputy  was  ^iieraiiv 
fheriff  arrested  the  defendant,  about  2  o'clock,  A.  M.,  in  his  ^^^  thV'^^^ai 
hoase.  The  front  door  of  the  defendant's  house  was  iastened,  eutnmce  wd«. 
1^  was  not  used  for  the  purpose  of  entrance.  The  defend-  b!S^^r,  w\ 
.  Mt  had  let  part  of  the  house  to  a  tenant,  and  the  ooJy  passage  Uieshcriff/hav. 
to  that  port  of  tho  liouse  occupied  by  the  defendant,  was  [Sf  tadTdw 
Ikrough  the  back  door  into  the  kitchen,  which  communicated  while  u  was 
kj  a  door  to  the  adjoining  room,  and*  through  that  to  the  room  Hf^i"'^  \rokl 
oecupied  by  the  de^ndant.  The  back  door  was  open,  when  open'iho  door 
l^e  depaty  sheriff'  entered  the  bo«se,  and  the  inner  doors  were  ^*Si  wS 
not  locked  or  fastened :  but  as  soon  as  the  deputy  raised  the  tbc  dcfciidaui 
latch  of  the  door  of  the  defendant's  room,  the  defendant  held  J^miiy^'^a  Jj* 
Ibe  door  fast,  so  that  the  deputy  sheriff*  could  not  enter,  until  rested'uim,  ibe 
k^  procured  assistance^  and  forced  the  door  open,,  when  he  hiwofi^^  *^^ 
made  the  arrest 

/•  Lynchf  contra« 

Per  Curiam*  If  the  fret  that  the  outer  door  had  been 
^ken.open  bad  been  clearly  shown,  we  should  have  had  no 
difficulty  in  gtantiag  tile  application^  It  appears,  however, 
that  the  usual  access  to  the  ii>ner  rooms  was  through  the  back 
4oor  and  kitchen,  which  were  open;  and  that  the  deputy 
•^eriff*  used  no  more  force  than  was  necessary  to  break  open 
the  door  of  the  room  occupied  by  the  defendant.  The  motion 
ncmrt.  be  denied.    (Q^trper,  1.) 

Motion  denied. 
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ALBANY. 
October.  1819. 

hartwell  *Hartw£ll  and  others  against  Bissell. 

Rife  groJing  IN  ERROR,  Oil  Certiorari  to  a  Justice's  Court. 
"  Vid  **'  ^h*  Bissell  brought  an  action  of  trover  against  Hartwell  and 
the'  theriff,  un^  Others,  for  a  quantity  of  rye  in  the  sheaf.  It  was  proved,  that 
bT  *  "(d  •  ^'*®  collector  of  taxes,  by  virtue  of  a  warrant  from  the  super- 
and  ^%otuetor  visors  of  the  county,  for  the  collection  of  a  tax^igainst  L.  B.y 
®f  **^'f  ^y  (brother  of  the  plaintiff  below,)  amounting  to  three  dollars 
nuiraKAiDst  the  and  eighty-seven  cents,  on  the  26th  of  January,  1818,  sold  a 
** rwaid ''  d^  ^^^^  ^^  *7®'  ^^  about  fivc  acrcs,  to  the  plaintiff;  and  that  the 
trained  'upon,  defendant,  when  the  rye  was  ripe,  at  harvest,  took,  and  con- 
tame  *fidd  of  ^^''^^d  it  to  his  own  usc.  The  defendant  justified  under  a 
ire  for  a  tax:  judgment,  tiikA  fieri  focios  issued  thereon  against  L,  B.  The 
Held,  that  aAcr  exccutiou  was  delivered  to  the  sheriff  on  the  6th  of  December^ 

tnc  tevv  l)v  tuc 

sheriff/  under  1817,  and  he  levied  on  the  same  field  of  rye,  on  the  12th  of 
the  cxecuUon,  January y  1818,  by  going  to  the  house  of  JL.  JB.,  (wno  was 
the  castody  of  abscut,)  and  informing  his  wife  that  he  had  levied  on  the  field 
^  ^"^^JSJ^  ^^  ^^'  '^^^  sheriff  sold  the  rye  on  the  execution,  afler  the 
had  DO  right,  distress  and  sale  by  the  collector ;  but  the  execution  was  de- 
aftcrwards    to  [jvered  to  the  sheriff,  and  the  levy  made  by  him,  before  the 

sell  It  J  ana  tbat  .  ,  _  in  mi  •     ■    i 

the    porehaser  Warrant  issucd  to  the  collector.     The  cause  was  tried  by  a 

could  not  main^  J^'^X'  ^^^  fouud  a  vcrdict  for  the  plaintiff,  on  which  the  justice 
tain       trover  gave  judgment. 

against  the  pur- 
chaser     tinder 

the  sheriff,  who,  Per  Curiam,  By  the  9th  section  of  the  "  Act  for  the  assess- 
«t*^"caSiS  'n®"^  and  collection  of  taxes,"  (2  N.  JR.  L.  612.  sess.  36.  ch. 
a^vaytherye.  52.  1  Bcv.  Stat,  397.  398.)  the  collector  is  '^authorized  and 
required,  in  case  of  refusal  or  neglect  to  pay  the  taxes,  to  levy 
the  same  by  distress,  and  sale  of  the  goods  and  chattels  of 
the  person  who  ought  to  pay  the  same,^r  of  any  goods  or 
chattels  in  his  or  her  possession.''  The  rye,  having  been 
levied  upon  by  the  sheriff,  under  ihefi.fa,,  though  it  was  not 
then  sold,  was  in  the  custody  of  the  law,  and  not  in  the  pos- 
session  of  X#.  B.  The  collector,  therefore,  had  no  right  to  sell 
it,  and  the  purchaser  under  him  acquired  no  title.  We  are  of 
opinion  that  the  judgment  of  the  court  below  ought  to  b^ 
reversed. 

Judgment  reversed. 
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ALKANY, 

Octob4T,   1819. 

*JoHi<isoN  against  Parmely*  rawsov 

V. 

MOTION  to  set  aside  a  report  of  referees.  It  was  in  an  where  a  cauM 
action  of  trover  for  a  horse  and  two  cows.     After  the  cause  "  "<»^  refcmWe 

•  («  \  %         i»       n  1  uoucr  Uie  8tat« 

was  at  issue,  the  parties  entered  a  rule  of  reference,  by  con-  utc,  it  involving 
sent,  in  the  book  of  common  rules,  in  the  clerk's  office.  The  °®  '"*''^tw**^ 
•report  and  affidavits  were  submitted  to  the  court  without  tb^panies,  the 
arffument.  ~«rt  wui  not 

^  '  exercise      any 

control  over  the 

Per  CarianL  The  affidavits  show  sev^ld  incorrect  de-  JJJ^^"t?'»Bt 
cisions  on  the  part  of  the  referees,  as  to  the  'admissibility  of  aside  the  report 
evidence;  but  we  cannot  interfere  to  set  aside  the  report,  ^ouSi'*^*^' 
which  was  in  favor  of  the  plaintiiT,  because  it  is  not  a  case  may^ave  ai- 
referrible  under  the  statute.      There  is  no  pretence  of  any  n>»»ed«u«6»i<>i' 

*A  r  *.  i_    A  *!_•*••  '    improper     evi- 

matter  of  account  between  the  parties,  m  any  manner  con-  dence;  and  the 
nected  witlj.  the  claim  or  defence.  This  court  will  not,  there-  JS^"'"f**"refer^ 
fore,  exercise  any  summary  control  over  thS  proceedings.  It  ence,  has.  by 
is  to  be  regarded  as  a  mere  arbitration,  subject  to  the  general  ^^^  Jjj^ 
kw  of  arbitrament  and  awards.  The  entry  of  the  submission  issue  joined  in 
in  the  book  of  common  rules  makes  no  difference.  The  mo-  ^®ered*^ii*^th« 
tion  of  the  defendant  must  be  denied,  with  costs.  {Miller  and  book  of  com- 
another  y.  Vaus^hatif  1  Johns.  Rep  315.  Stevenson  y.BeecJcer,  "^on  rules. 
1  Johns.  Rep.  492.) 

Motion  denied. 


*Rawson  against  Adams.  [  *  130  J 

IN  ERROR,  to  the  Court  of  Common  Pleas  of  Rensselaer  A  josUce's 
county.  fi^^  i.  ^o„. 

Rawson  sued  Adams  before  a  justice  of  the  peace,  and  ob-  elusive  evi- 
tained  a  verdict  and  judgment  for  fifty  dollars  damages.  On  ^^^  ^tateSk 
appeal,  the  cause  was  removed  to  the  Common  Pleas:  and  But  where  a 
the  justice  returned,  that  the  action  before  him  was  in  assump-  ^^  from*^ 
sit  upon  an  order,  in  the  following  words :  "  Mr.  Rawson,  Sir,  justice's  court 
If  Mr.  Simeon  Smith  wishes  to  trade  •with  you  for  some  hides  dt^n^'c^m^ 

mon  Pleas,  pur- 
suant to  the 
'act  to  cirtend  the  jurisdiction  of  juiUices  or  the  peace/'  passed  April  10;  1818,  (sess.  41.  ch.  94w)  the 
remm  of  the  justice  ts  cooclasive  onl^  as  t#-4hose  partiemars  which,  ny'the  18th  section  of  the  statute,  he 
m  required  to  return :  to  wit,  *'  the  title  of  the  cause  j  the  demands  oif  the  parties,  the  issue  Joined,  the 
Munes  of  the  witnesses,  if  any ;  the  names  of  the  jurors,"  &c.  It  cannot  be  received  as  evidence  on  the 
trial  before  ajurj  in  Uie  Court  of  Common  Pleas,  of  an^  other  facts.  But  %Hiere  the  justice,  in  his  return, 
fvrlfaer  stated,  tlsat  the  parties  before  him  mutually  admitted  cerlaia  facts,  which  he  ^»ecifie<i ;  it  was  held, 
Ihat  these  admisdons  might  be  considered  as  embraced  in  the  words  of  the  act  reauinnr  him  to  state  "  the 
Atmrn^f  d  the  parties  and  the  issue  joined  f  and  that  the  return,  so  far,  was  acunissiDle  evidence. 

Where  the  defendant  gave  a  written  oraer  on  the  plaintiff,  in  fevor  of  fi.,  staling  that  S,  wished  to 
Crade  with  the  plaiuiiff  for  bides,  to  the  amount  of  80  or  100  dollars,  and  that  the  defendant  would  be 
responsible  for  the  enncements  of  fT.;  and  S.  endorsed  on  the  order  a  receipt  for  the  hides,  **  to  the 
amoml  of  100  doHars.''  &c, ;  heUf  that  the  receipt  so  eadoned  was  prima  fade  #  vidence  of  the  deliveiir 
•f  the  bides  pursuant  to  the  order. 

.     .  Ill 
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ALBANY,    to  the  amount  of  80  or  100  dollars,  I  will  be  answerable  for  hi9 
^^;^^[iJ^*  engagements.     February  10,  1814. 
rIwwiT  JAMES  ADAMS.'' 


V. 


On  the  order,  there  was  a  receipt,  in  the  words  following 
"  Received,  Latisinburgh,  10th  of  Fthruaryy  1814,  of  Mr 
Keating  RawsoUy  hides  to  the  amount  of  one'  hundred  dollars; 
with  interest  from  date,  payable  on  the  1st  of  October^  1814. 
I  hold  myself,  wilh  James  Adams ^  for  this  amount.  10th  of 
February^  1814. 

SIMEON  SMITHS 

The  justice's  return  further  stated,  that  "  the  parties  then 
admitted  before  me  the  following  facts :  the  defendant  admit- 
ted tlie  making  of  tlie  writing  by  him,  and  the  delivery  of  the 
hides,  as  specified  in  the  receipt  endorsed  thereon ;  plaintiiT 
admitted  tliat  Simeon  Smith  was  then  insolvent." 

Upon  the  trial  in  the  Common  Pleas,  tlie  plaintiff  offered  in 
evidence  the  return  of  the  justice,  to  prove  the  facts  according 
to  the  above  ad/nissions.  The  counsel  for  the  defendant  ob- 
jected, and  upon  the  question,  the  court  below  were  equally 
f  •  131  ]  divided;  and  the  plaintifTs  counsel  read  the  *return  to  the 
jury.  The  plaintifis  counsel  then  called  Ilarman  A-hims^  (a 
witness  mentioned  in  the  return,)  who  proved  the  signature 
of  the  defendant  to  the  order,  which  was  then  read  to  the  jury. 
The  plaintiiTs  counsel  then  offered  to  prove,  by  the  same  wit- 
ness, the  signature  of  Simeon  Smith  to  the  receipt  upon  the 
back  of  Ihe  order,  (as  set  forth  in  the  return,)  as  evidence  of  the 
delivery  of  the  hides  ;  which  evidence  was  objected  to  by  the  de- 
fendant's counsel,  as  incompetent  to  prove  the  delivery.  Upon 
this  question  the  court  were  alfloequally  divided ;  and  the  receipt 
(being  so  proved)  was  read  to  the  jury.  The  defendant's  coun- 
sel then  moved  for  a  nonsuit ;  and  it  was  granted,  with  costs. 

The  writ  of  error  was  brought  to  reverse  the  judgment  of 
nonsuit. 

The  cause  was  submitted  to  the  court  without  argument 

Platt,  J.,  dehvered  the  opiniou  of  the  court. 

The  court  below  erred  in  granting  a  nonsuit.  The  receipt 
of  Simson  Smith  was  undoubtedly  competent  evidence  to  prove 
the  delivery  of  the  hides  to  him,  in  compliance  with  the  order 
of  the  .defendant.  He  was,  for  that  purpose,  the  agent  of 
the  defendemt ;  and  the  receipt  of  the  agent  was  the  act  of  the 
principal.  The  order  to  deliver  included  an  authority  to  receive. 
Proof  of  the  signature  of  Smith  to  the  receipt  on  the  back 
of  the  order,  ought,  therefore,  to  have  been  allowed,  bs  prima 
facie  evidence  of  the  delivery  of  the  hideSi 

Whether  the  Court  of  Common  Pleas  also  erred,  in  not  ex- 
cluding the  justice's  return,  as  to  the  admissions  of  the  parties  be^ 
fore  him,  is  a  question  involving  the  construction  of  the  late  "  act 
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cause." 


From  this,  it  seems  that  the  justice's  return  was  designed 
merely  to  give  jurisdiction  to  the  Common  Pleas,  under  the 
statute,  and  was  intended  for  the  injR>rmation  and  guidance 
of  that  court,  and  not  as  evidence  to  the  jury.  It  was  to 
enable  the  Court  of  Common  Fleas,  to  confine  the  parties  to 
the  same  issue ;  to  prevent  the  admission  of  witnesses  not 
oiTered  in  the  court  below ;  and  to  ascertain  the  jurors  who 
had  tried  the  cause  before,  so  as  to  afford  a  certain  ground  of 
challenge.  As  to  all  these  particulars,  the  justice's  return  is 
to  be  regarded  as  .conclusive  evidence  to  the  Court  of  Common 
Pleas ;  but  any  other  recital  of  facts  in  the  return  is  impertinent 
and  useless. 

The  19th  section  of  the  act  expressly  declares,  that  the  Court 
of  Common  Pleas  ^'  shall  proceed  and  give  judgment  according 
as  the  very  right  of  the  case  shall  appear,  without  any  regard 
to  the  previous  trial  had  thereon." 

But  in  this  case,  we  incline  to  the  opinion,  that  the  admis- 
sions of  the  parties,  as  stated  in  the  justice's  return,  may 
properly  be  considered  as  embraced  in  the  words  of  the  act,, 
which  require  the  justice  to  "  state  the  demands  of  the  parties, 
and  the  issue  joined,^^  &c. :  and  in  that  view  alone  was  it 
proper  to  receive  that  part  of  the  return  as  evidence  in  the 
Court  of  Common  Pleas. 

We  are,  therefore,  of  opinion,  that  the  judgment  of  nonsuit 
ought  to  be  reversed. 

Judgment  reversed. 
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OF  THE  STATE  OP  NEW-YORK.  '81 

(passed  April  10,  181S,)  to  extend  the  jurisdiction  of  justices     ALBANY, 
of  the  peace ;"  (sess.  41.  ch.  94.)  and  calls  for  our  exposition  ^^J^!!!^]^...!^ 

of  tluit  statute.  Raw  sun 

A  return  by  a  justice,  on  certiorari,  is  always  to  be  received 
by  this  court  as  incontrovertibly  true ;  and  it  is  the  only  evi- 
dence which  we  can  hear  in  affirming  or  reversing  the  judg- 
ment :  but  the  object  and  design  of  removing  the  cause  irom 
the  justice  to  the  Common  Pleas,  on  appeal,*  is  entirely 
different.  It  is,  in  fact,  granting  a  new  trials  upon  the  same 
issue,  in  a  higher  court.  The  same  witnesses  ^may  be  exam*  [  *  ,  ;3''2 
ined  over  again ;  and  the  parties  are  put  to  the  proof  of  the 
fkctM  upon  the  merits,  as  though  there  had  been  no  previous 
trial  before  the  justice.  His  return,  therefore,  is  no  evidence 
of  facts  to  the  jury,  on  an  appeal. 

By  the  18th  section  of  the  '^  act  to  ext^id  the  jurisdiction 
of  justices  of  the  peace,"  the  justice  is  directed,  in  case  of 
appeal,  to  *'  make  a  return  to  the  Court  of  Common  Pleas  of 
the  proceedings  before  him,  in  which  return  it  shall  be  the  duty 
of  the  justice  to  state  the  title  of  the  cause,  the  demands  of 
the  parties,  the  issue  joined,  the  names  of  all  the  witnesses 
sworn  and  examined,  and  the  names  of  any  witnesses,  if  any 
were  offered  and  rejected  ;  the  names  of  the  jury,  if  the  trial  < 
was  by  jury,  and  the  verdict  and  judgment  rendered  in  the 
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EooLKSToir  *£GOL£STOIf  OgaiflSt  SmILET^ 

Smilxt. 

wiiere  a  caase  IN  ERROR,  OH  Certiorari  to  a  Justice's  Court. 
^  ^"tef  ^^  *  Smiley  sued  J^glesUm  in  the  court  below,  and  recovered  a 
justice,  who  judgment  agednst  hun.  The  justice,  and  .one  of  the  jurors  who 
yf.  ^/"S^*  tried  the  cause  j  were  kalfundes  of  the  plaintifPs  wife ;  and 
wife,  the  reia-  the  Only  qoestioiBS,  on  the  return  to  the  certiorarty  were, 
bekUoo  remcT  whether  the  justice,  on  account  of  his  relationship  to  the  plain- 
to  duquaiify  tiff,  Was  disqualified  to  act  as  judge  in  the  cause ;  and  wheth- 
''^The h»1ati^n^  cr  the  juror,  who  was  not  challenged  at  the irial,  was  not  sub- 
•iiip,  to  amooDt  jcct  to  the  Same  exception. 

to  a  ditqualifi- 

so  near  as  to      Per  Curiam.    There  is  nothing  in  the  return  that  affords 
evid«Mw  ****of  ^®  '^^^  color  for  any  pretence  of  unfairness  or  injustice  in  the 
parUaittjr    and  proceedings  before  the  justice. 
Ti.n-1.  ^«-      In  the  case  of  Pierce  v.  Sheldon,  (13  Johns.  Rep.  191.)  the 

looagli   one   ,.  _        >•»        •«  ^    \    ^     %   *     *tr»  •i 

of  the  jomn  justice  was  the  father^f^4ato  of  the  plaintiff;  and  the  Court 
rauM^u  re^  ^^'  *t  was,,  perhaps,  questionable,  whether  he  was  not,  on  the 
lated    to    the  ground  of  that  relationship,  disqualified  to  try  the  cause.     It 
Ee^^'Swis^' not  ^^  remarked,  that  "  the  gross  indecency  of  an  exercise  of  his 
challenged    at  judicial  power  in  such  a  case  would  induce  the  court  to  scni- 
Action'  cm!  tinixe  his  proceedings  with  a  jealous  eye."     In  that  case,  the 
•ot   be  after-  causc  was  tried  by  the  justice,  alone,  who  gave  judgment  in 
j2reVi»w^s  favor  of  his  son-in-law.     In  the  present  case,  there  was  a  trial 
to  be  no  unfair-  by  jury.     Besides,  the  afllnity  was  very  remote.     We  think 
DCM    in     the  ^1^^  objection  to  the  justice  is  not  well  founded.     To  disquali- 
fy him  from  trying  a  cause,  the  relationship  must  be  so  near, 
as  to  amount,  of  itself,  to  evidence  of  partiality  and  fraud. 
^     The  objection  to  the  juror,  even  if  it  had  been  sufficient  at  the 
trial,  is  now  too  late  to  be  made  here.    The  judgment  ought, 
therefore,  to  be  affirmed. 

Judgment  affirmed. 
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Octoher,  1«19. 

*Beekhan9  survivor  of  Walsh,  against  E.  Hale. 

THIS  was  an  action  of  asmmpnt,  tried  at  the  Albany  circuit,  o^^ib^'^^^ 
in  October^  1818,  before  Mr.  Justice  Spencer.  October,  I8i6, 

The  first  count  in  the  declaration  stated,  that  the  plaintiff  ^u^^,^  ^o 
and  Walsh  were  partners  in  trade,  in  October^  1815,  under  ''*^™  '•^-  ^• 
the  firm  of  Dudley  Walsh  fy  Co.,  and  that  Joshua  Lovejoy  ]^  wcreudeto!^ 
and  Jawus  Hale  were  also  partners  in  trade,  under  the  firm  of  ^*"«  foUows; 
Lovgav  fy  Hahy  and  were  indebted  to  D.  W.  fy  Co.,  in  the  jud^mt  ^• 
sum  of  1,234  dollars  and  8  cents ;  that,  in  consideration  of  the  f^^/;>  y  '^ 
premises,  and  that  D.  W.  fy  Co.,  at  the  special  instance  and  ^y  u  from  his 
request  of  the  defendant,  would  forbear,  and  give  time  to  the  ^^  pocket,  i 
said  L,  tf  J.y  for  the  payment  of  the  said  sum  of  money,  as  show  htm^some 
much  as  they,  the  said  D.  W.  fy  Co.^  should  agree  with  the  *««"'y» »» ^^ 
said  James  Hale,  he,  tlie  defendant,  then  and  there,'  under-  pl^i^foi'the 
took,  and  fiuthfiiily  promised  the  said  JD.  W.  fy  Co.,  to  pay  to  JJ^g^JJ^J^  and 
them  the  said  sum  of  money,  &c. ;  and  the  plaintiffs  averred,  i  wui,  if'  you 
that,  confiding  in  the  said  promise,  &c.,  they  did  agree  with  the  ^^^jye^ 
said  James  Hale  to  forbear,  and  give  time  of  payment  to  the  tbe^^^pa^eni 
saidXr.  fy  J-y  until  the  1st  day  of  October,  1816,  and  did  actually  ""[^^^J^  Jjf* 
forbear,  and  give  time  to  the  said  L.  fy  H.,  until  the  1st  of  Oc-  agr^on.''"on 
tobcTj  1816,  and  of  which  the  defendant  had  notice,  &c.,  and  }£*  bSSaw**^^ 
thereby  became  liable.  The  second  count  stated,  that  the  tbe  plaintiff 
plaintifis  and  D.  W.  being  partners,  &c.,  and  h.  fy  H.  being  ^^^{q^, 
mdebted  to  them,  in  the  sum  of,  &c.,  in  consideration  that  the  dated,  and  /. 
said  D.  W.  Sf  Co.  would  forbear,  and  give  time  to  the  said  L.  ^^  tP^^^  ^ 
fy  H.  until  the  1st  of ,  October j  1816,  the  defendant  under-  plaintiff  for  the 
took  and  promised  to  pay  the  said  D.  W.  fy  Co.  the  said  sum  ^te^^Jt  mier- 
of  money,  on  the  1st  day  of  October,  1816;  and  averred,  that  est,  on  the  ist 
the  plaintiff  and  his  partner,  confiding  in  the  said  promise,  ^  .  «m o&'^f 
Ac,  did  forbear,  and  give  time  *to  the  said  L,  fy  H.,  until  the  isig.  asuHwJ 
1st  of  October,  1816,  of  which  the  defendant  had  notice,  and,  commenced  by 
according  to  the  tenor  and  effect  of  his  promise  and  undertak-  ^  ^note^^aj^d 
ing,  became  liable  to  pay,  &c.  The  third  counts  was  similar  judgment'  re 
to  the  second,  omitting  only  the  name  of  Lovgoy,  throughout,  ^^^t^^^ 
The  declaration,  also,  contained  counts  for  goods  sold  and  de-  bar,  mi,  and 
fivered,  and  the  usual  money  counts.  Swed^'X'J^'oI! 

At  the  trial,  the  following  letter  was  given  in  evidence:  returned  mdta 
*' Albany,  3d  of  October,  1815.— Dear  Sir,  my  brother  wishing  ^p^^hifi 
me  to  call  on  you,  I  am  sorry  I  could  not  have  seen  you  about  any  notice'  had 
the  demand  you  have  against  James  and  Lovejoy.  You  will  l^^dfrcmiauT 
get  judgment  against  James;  as  it  is  hard  for  James  to  pay  it  that  he  was  con' 
Som  his  own  pocket,  I  wish  you  to  show  him  some  lenity,  as  II^']|*^of"ilIe 

4  non-payment  of 

tbe  debt  by  J.  H.,  until  January,  1Q18.  Held,  that  tbe  defendant's  letter  to  the  plaintiff,  was  not  an  abso- 
bte  ^oaranty ;  but  an  offer  or  proposition  to  become  guaranty,  if  the  plaintiff  would  forbear,  and  give  J. 
H.  ime  fiir  payment ;  and  that  the  defendant  ought,  therefore,  to  have  bad  notice  from  the  plauitiff  that 
heaec«pted  the  guaranty:  and,  no  such  notice  beiug  given,  until  more  than  two  years  after  the  defenduit's 
letter  was  written,  and  wnen  /.  H,  and-  his  partner  had  become  insolvent,  it  was  held  that  the  defendant 
«■«  not  habla. 

115 


135  CASES  IN  THE  SUPREME  COURT 


ALBANY 


4NY.    much  as  you  think  proper,  for  the  collection  of  it  from  Mr. 

l,^}^  Lovejoy,  and  I  will,  if  you  please,  stand  responsible  for  the 
payment  of  it,  at  the  time  you  and  Jamei  may  agree  on. 
Yours,  &c.  £.  Uale:'  "  To  Dudley  Wahh,  Esq."  It  was  ad- 
mitted,  that  Joshua  Lovejoy  and  James  Hale  were  partners 
at  the  time,  and  before,  and  since. 

A  clerk  of  D.  W,  fy  Co.  testified,  that  on  the  3d  of  October, 
1815,  a  note  was  taken  by  D.  W.  fy  Co.  for  the  balance  of 
account  then  due  to  them  from  L.  fy  H,,  which  note  was  as  fol- 
lows :  <'  On  the  first  day  of  OctobernexX,  we  promise  to  pay  to  the 
order  o(  Dudley  fVahh  8f  Co.,  twelve  hundred  and  thirty-four 
dollars  and  eight  cents,  with  interest,  value  received.  Albany, 
8d  of  October,  1815,  as  witness  my  hand  and  seal,  James  Halt 
fy  Co.  (L.  S.)  ^1,234  jU'  Witness,/).  Winne.''  That  the 
time  of  payment  was  extended  in  consequence  of  the  written 
assumption  of  seme  third  person  to  see  the  debt  paid,  but  who 
such  person  was  the  witness  did  not  know. 

The  following  letter  from  the  defendant  was  given  in  evi- 
dence :  *'  Dear  Sir,  Mr.  Elijah  Risky,  of  Fredonia,  eounty  of 
Oiataugue,  who  is  a  partner  of  James  Hale,  wrote  me  Ihat  he 
would  secure  the  demand  in  fiivor  of  JD.  Walsh  fy  Co.,  against 
James  Hale,  to  be  paid  in  a  reasonable  time.  If  you  can  send 
the  demand  to  some  person  in  Fredonia,  to  settle,  I  have  no 
doubt  but  good  land  security  may  be  had  from  Mr.  Risley,  for 
the  payment  of  this  debt.  Under  all  circumstances,  [^obably, 
[  *  136  ]  this  would  be  the  best  arrangement  *that  could  be  made,  aikd 
believe  Mr.  Beekman  would  have  no  objections  to  such  an  ar- 
rangement, as  it  appears  to  be  a  reasonable  one,  particularly  as 
things  are  situated.  Canandaigva,  10th  of  Febmary,  1816. 
Yours,  respectfully,  JB.  Hale.*^  To  "  Abraham  Van  Vechten, 
Esq.,  Albany.**  It  was  proved  that  this  letter  was  received  by 
Mr.  Van  Vechten,  in  answer  to  one  written  to  the  defendant 
on  the  21st  of  January,  1818,  as  follows:  '^  Sir,  an  execution 
has  been  issued  to  the  sheriflf  of  Niagara,  upon  a  judgment 
obtained  against  your  brother  James,  in  fevor  of  H.  Beekman, 
survivor  of  D.  Walsh  fy  Co.,  for  a  demand  which  yoo  have 

guarantied  the  payment  of  The  sheriff  informs  me  that  your 
rother  has  no  property,  and  I  have  understood  that  He  lias 
conveyed  property  to  you  to  cover  the  above  amongst  other 
debts.  It  is  the  wish  of  Mr.  Beekman  to  close  the  business  of 
D.  Walsh  fy  Co.  without  delay.  With  that  view,  I  am  direct- 
ed to  require  payment  on  your  guaranty.  Will  you  write  me 
when  you  can  do  it?  Albany,  January  26,  1818.  Abraham 
Van  Vechten.^*  "To  Mr.  E.  Hale,  Canandaigua,  Ontario 
county."  A  witness  for  the  plaintiff  testified,  that  in  Septem- 
ber, 1818,  he  had  a  conversation  with  the  defendant,  in  relation 
to  the  above  suit,  in  which  the  defendant  stated,  that  he  sup- 
posed Dudley  Walsh,  deceased,  had  indulged  his,  the  defend- 
ant's, brother,  James  Hale,  in  the  payment  of  a  debt  he  owed 
to  D.  Walsh  fy  Co.,  in  consequence  of  a  letter  which  he,  the 
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defendant,  Iiad  written  to  the  said  D.  TV.^in  the  beginning  of  Albany. 
October y  1815 ;  and  the  defendant  said,  that  he  was  sorry  that  ^^i^Sl^J^J™; 
Mr.  Beckman  had  not  called  on  his,  the  defendant's,  brother 
looner,  or  notified  him,  the  defendant,  that  the  debt  was  not 
paid,  or  words  to  that  effect ;  and  that  now  he,  the  defendant, 
would  have  to  lose  it,  if  the  plain titf  recovered  against  him, 
as  his  brother  was  considered  as  worth  nothing.  The  plaintiff 
gave  in  evidence  the  record  of  a  judgment,  filed  Uie  23d  of 
October y  1317,  in  favor  of  the  plaintiff,  against  James  HaUy 
Cbr  1411  dollars  and  56  cents  damages,  and  67  dollars  and  1 
cent  cofits,  from  which  it  appeared,  that  the  suit  was  brought 
and  judgment  recovered  upon  the  sealed  note,  above  mention- 
ed, and  the  capias  was  returned  in  May,  1817.  K  fieri  facias , 
tested  the  24th  j>f  October^  1817,  was  issued  on  the  said  judg-  [  •  137  ] 
ment,  directed  to  the  sheriff  of  Niagaray  and  which  was  re- 
turn^ in  January  following,  nulla  bona. 

A  verdict  was  taken,  by  consent,  for  the  plaintiff,  for  1,565 
dollars  and  4  cents,  the  amount  of  the  debt  with  the  interest 
and  costs  of  the  judgment  against  James  Hale,  subject  to  the 
opinion  of  the  court,  on  a  case  containing  the  fiicts  above 
staled. 

Loucksy  for  the  plaintiff,  contended,  that  the  defendant's 
fetter  of  the  3d  of  Octolery  1815,  was  an  actual  and  valid 
agreement  in  writing,  to  be  responsible  for  his  brother's  debt. 
The  consideration  of  forbearance  was  expressed  in  the  letter. 
The  defendant,  moreover,  has  admitted  his  guaranty,  and  the 
forbearance  shown  to  his  brother,  and  acknowledged  his  liabil- 
ity for  the  debt.  The  case  of  Leonard  v.  GiddingSy  (9  Johns. 
Rep.  355.^  and  The  People  v.  Bemer  and  others y  (13  Johns, 
Rep.  383.;  show  the  principles  on  which  this  action  is  main- 
tainable. The  case  of  Kip  v.  Brigham,  (7  Johns  Rep.  168.) 
shows  that  the  plaintiff  was  entitled  to  recover  the  costs  of  the  * 
judgment  against  James  Hahy  in  addition  to  the  origind  debt 
and  interest 

Parker,  contra,  insisted,  1.  That  the  evidence  did  not  sup- 
port any  of  the  counts  in  the  declaration.  Where  a  promise  is 
exe<^tory,  the  whole  consideration  must  be  stated,  and  with 
great  precision  and  certainty.  (1  Chitty  PI.  297«  2  Bos.  fy 
PulL  116.  120.  Cro.  Eliz.  79.  6  East  Rep.  568.  Buller's 
N.  P.  147.)  Where  there  is  a  collateral  undertaking  for  anoth- 
er, subsequent  to  the  original  debt,  some  further  consideration 
must  be  shown.  (Leonard  v.  Vredenburghy  8  Johns.  iJep.  29. 
39.)  Here  the  forbearance  was  to  /.  IT,  not  to  L.  fy  H.  It 
was  not  a  concurrent  promise  ;  where  one  promise  is  the  con- 
sideration of  another,  they  must  be  concurrent  as  to  time. 
(12  Johns.  Rep.  190.  391.) 

Again ;  the  promise  was  not  absolute,  but  conditional.  It 
was  a  proposition  to  the  plaintiff. 
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ALBANY,         2.  If  the  plaintiff  accepted  the  promise,  he  ought  to  show 

^^^^!^\^^  that  he  haa  used  due  diligence  to  obtain  the  money  from  •  J.  H. 

BxEKMAir     He  ought,  also,  to  have  given  seasonable  notice  to  the  defend- 

„^«  ant,  of  the  non-payment  by  J,  IL     (2  Johns.   Casesy  410.     3 

"•       Johm.  Rep.  230.  234.  '7  Johns.  Rep.  340.     10  Johns.  Rep. 

587.     4  Vtsey,  jun.  833.) 

Van  Vcchien,  in  reply,  said,  that  the  declaration  was  in  con- 
formity to  the  defendant's  undertaking.  The  third  count 
omitted  the  name  of  Lovejoy.  One  or  other  of  the  counts 
must  be  sufficient.  No  notice  of  the  non-payment  of  the  debt 
was  necessary;  (I  Saund.  116.)  but  if  it  was,  a  sufficient  no- 
tice has  been  shown. 

• 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.     I  do 
not  perceive  how  this  case  can  be  distinguished  from  that  of 
Stafford  and  others  v.  Lour,  (16  Johns!  Rep.  67.)     The  al- 
leged guaranty  here  is,  "  I  wish  you  to  show  him  {James  Hale) 
some  lenity,  its  much  as  you  think  proper,  for  the  collection  of  it 
from  Mr.  Lovejoy^  and  I  will,  if  you  please^  stand  responsible 
for  the  payment,  at  the  time  you  and  James  may  agree  on." 
The  letter  from  which  this  extract  is  taken  bears  date  the  3d 
of  October y  1815,  at  which  time  /.  H.  fy  J.  L.  were  partners 
in  trade.     The  letter  is  directed  to  Dudley  fValsh,  then  a  part- 
ner with  the  plaintiff.     The  declaration  states  that,  when  this 
letter  was  written  by  the  defendant,  L.  fy  H.  were  then  indebt- 
ed to  the  firm  of  B.  fy  fV.  \  ,234  dollars  and  8  cents,  the  sum 
sought  to  be  recovered ;  and  the  consideration  of  the  defend- 
ant's promise  is  a  forbearance,  and  giving  time  to  L.  fy  H.,  foi 
the  payment  of  their  debt,  at  the  defendant's  instance  and  re- 
quest, until  the  1st  of  October^  1816,  and  it  avers  that  the  de- 
fendant had  notice  thereof     It  appears,  that  on  the  3d  of  Oc- 
tober,  1815,  the  date  of  the  defendant's  letter,  a  sealed  note 
was  given  by  Hale  or  Lovejoy  for  the  balance  due  the  plaintiffs, 
payable  the  first  of  October  thereafter,  in  consequence,  I  ad- 
mit, of  the  defendant's  letter.     It  appears,  that  in  September 
preceding  the  trial,  the  defendant  said,  he  supposed  Mr.  Walsh 
had  indulged  his  brother  James,  in  the  payment  of  a  debt  he 
owed  fV.  if  B.  in  consequence  of  a  letter  he  had  written  Wolsh 
in  the  beginning  of  October,  1815  ;  that  he  was  sorry  that  Mr. 
[  •  139  ]       BeekmanhviA  not  called  on  his  brother  sooner,  or  *notified  him 
that  the  debt  was  not  paid ;  and  that  now  he  would  have  to 
lose  it,  if  the  plaintiff  recovered,  as  his  brother  was  considered 
worth  nothing.     There  is  no  proof  in  the  cause,  that  the  de* 
fendant   was  ever  informed,  until   January,  1818,  that   the 
plaintiff,  or  his  deceased  partner,  considered  him  a  guaranty, 
or  that  he  had  notice,  that  the  payment  of  the  debt  due  from 
L.  fy  H.  to  the  plaintiff,  had  been  extended,  in  consequence 
of  the  letter  he  had  written.     The  question  is,  whether  the 
defendant's  letter  is  an  absolute  guaranty,  or  an  overture  and 
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proposition  leading  to  a  guaranty.  If  it  be  the  latter,  then  he  Albany, 
was  entitled  to  notice  from  the  plaintiff,  that  it  was  accepted  ^^J^^^^^J^- 
and  regarded  as  a  guaranty,  and  that  the  payment  of  the  debt  Bexxmah 
had  been  prolonged  in  consequence  of  it.  In  the  case  of  Staf-  ^J^^ 
ford  and  others  Y.LoWy  the  letter  from  the  defendant  stated 
**  and  if,  in  addition  to  the  foregoing  explanation,  you  shall  re- 
quire my  individual  guaranty,  I  shall  have  no  objection  to  give 
you  that  pledge."  We  held,  that  the  defendanrs  engagement 
was  conditional,  dependent  on  the  plaintiffs  being  dissatisfied 
with  the  security  they  then  had ;  and  as  they  never  manifest- 
ed to  the  defendant  their  dissatisfaction  with  that  security,  the 
inference  was,  that  they  were  satisfied,. and  did  not  mean  to 
avail  themselves  of  the  defendant's  conditional  offer.  We 
refer  to  and  adopt  the  principles  of  the  case  of  Dflver  v.  Rich- 
ardson,  (1  Maule  ^  Selw,  557.)  that  such  a  conditional  offer 
of  guaranty  was  a  proposition  only,  leading  to  a  guaranty,  and 
that  the  defendant  ought  to  have  had  notice  that  it  was  so  re- 
garded, and  was  meant  to  be  so  accepted,  or  there  should  have 
been  a  subsequent  consent  to  convert  it  into  a  conclusive 
guaranty.  It  cannot  be  pretended,  it  seems  to  me,  that  the 
defendant's  proposition  amounted  to  an  absolute,  uncondition- 
al guaranty ;  for  it  was  contingent,  whether  the  plaintiffs  would 
show  the  defendant's  brother  lenity,  by  extending  the  payment ; 
and  the  debt  being  then  already  contracted  and  due,  there 
would  have  been  no  consideration  for  the  defendant's  engage- 
ment, unless  there  had  been  a  forbearance.  It  was  a  matter 
of  uncertainty,  also,  whether  the  plaintiffs  required  additional 
security.  The  defendant  was  entitled  to  know,  anH  that,  too,  , 
from  the  plaintiffs,  that  they  not  only  had  given  L.  fy  H.  an 
extension  of  credit,  but  that  *it  had  been  done  on  the  faith  of  [  *  140  | 
his  offer,  and  that  they  regarded  him  as  guaranty.  If  it  once  be 
admitted,  that  the  defendant's  offer  was  conditional,  and  de- 
pendent on  the  plaintiffs  willingness  to  give  L.  fy  H.  further 
time,  and  to  accept  the  defendant  as  guaranty,  and  his  letter 
as  the  cause  of  the  extension  of  the  credit,  the  conseq^uence 
irresistibly  follows,  that  he  was  entitled  to  be  informed,  i/Hthin 
a  reasonable  period,  of  these  occurrences.  Were  the  contrary 
doctrine  to  prevail,  the  most  unjust  results  would  follow ;  the 
individual  offering  to  become  a  guaranty  would  have  a  right 
to  believe  that  his  offer  had  not  been  accepted  ;  he  would  be 
completely  thrown  off  his  guard,  and  at  a  distant  period,  when 
an  insolvency  of  the  principal  debtor  had  intervened,  and  all 
hopes  of  indemnity  were  gone,  he  would  find  himself  unex- 
pectedly called  on  to  pay  a  debt  which  he  never  knew 
that  he  was  liable  for.  Good  faith,  and  the  very  nature 
of  the  negotiation,  alike  require  it  of  the  party  acting 
on  ano  accepting  a  proffered  guaranty,  to  apprise,  the  other 
party  of  what  is  done,  and  what  his  liabilities  may  be.  In 
the  cose  of  Russell  v.  Clark* s  Executors,  (7  Cranch,  91.)  Chief 
Justice  Marshall f  in  delivering  the  opinion  of  the  court,  after 
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ALBANY,     deciding,  that  certain  letters^  written  by  Clark  fy  Nightingale, 
^^^^!^l.^^  did  not  constiti^te  a  contract  by  which  they  undertook  to  ren- 
BuxMAJi     der  themselves  liable  for  the  engagement  of  Murray  fy  Co.  to 
^'  N,  Ru9stU^  observes — ^^  had  it  been  such  a  contract,  it  would 

certainly  have  been  tlie  duty  of  the  plaintiflf  to  have  given  im- 
mediate notice  to  the  defendant  of  the  extent  of  his  engage- 
ments." 

It  would  be  vain  to  say,  that  James  Hale  was  *the  defend- 
ant's agent,  and  that  he  was  bound  to  give  the  requisite  no- 
tice. There  was  no  evidence  of  the  fact,  that  he  was  such 
agent.  It  certainly  does  not  result  from  tlie  defendant's  con- 
sent to  become  a  guaranty,  and  there  is  nothing  else  to  found 
the  suggestion  upon.  After  the  insolvency  of  Lovejoy  and 
Hahy  and  after  the  lapse  of  nearly  three  years,  in  all  wliich 
time,  for  aught  that  appears,  the  defendant  remained  in  igno» 
ranee,  whether  his  proposition  had  been  acceded  to  by  the 
plaintiffs,  it  is  impossible  to  consider  him  liable. 

f  *  i-U  1  *Platt,  J.,  (dissenting.)     1  incline  to  the  opinion  that,  so 

fitr  as  regards  the  debt  ana  interest,  the  plaintin  is  entitled  to 
recover. 

The  letter  of  the  defendant  contains  a  promise  to  '^  stand 
responsible"  ibr  the  payment  of  the  debt,  at  such  time  as  hi^ 
brother  James  and  Mr.  Walsh  should  agree  on.  Mr.  Walsh 
did  agree  with  his  brother  James  to  extend  the  credit  for  about 
a  year ;  and  James  Hale  gave  the  note  accordingly.  This  ex- 
tension of  credit  appears  to  have  been,  given  in  consequence 
of,  and  in  reliance  upon,  the  letter  of  the  defendant  The 
forbearance  to  sue  is  a  valid  consideration ;  and  that  consider^ 
ation  is  expressed  in  the  letter. 

Tlie  words  "  if  you  please,^'  before  the  words  "  I  will  stand 
responsible,"  are  mere  expletives,  and  do  not  vary  the  legal 
import  of  the  letter. 

The  contract  of  guaranty  was  consummated  as  soon  as  Mr. 
Walsh  was  pleased  to  accept  the  oifer,  and  to  act  upon  the 
&ith%f  it ;  as  the  evidence  clearly  shows  that  he  did.^ 

It  was  Uke  a  letter  of  credit ;  and  as  if  he  had  written,  ^'  let 
my  brother  have  goods,  as  you  and  he  shall  agree,  and  I  will 
stand  responsible,  if  youplease.^^ 

In  neither  case  is  it  incumbent  on  the  party  receiving  such 
guaranty  to  give  notice  that  he  has  complied  with  the  ret|uest. 
The  law  implies  a  privity  and  confidence  between  the  surety 
and  his  principal ;  and  the  surety  is  bound  to  inquire,  at  his 
peril,  whether  the  principal  has  contracted  upon  his  credit, 
and  to  what  extent. 

In  regard  to  the  costs  of  4he  suits  against  James  Hale,  the 
plaintiff  is  not  entitled  to  recover.  That  proceeding  was  alto- 
gether voluntary  on  the  part  of  the  plain  tift*;  he  was  not  bound 
to  sue.  the  principal,  in  order  to  charge  the  surety.  The  guar- 
anty was  for  the  debt  and  interest  only. 
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I  am,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to    Albany. 
jodgmeiit  fiir  the  amount  of  the  sealed  note  and>  intenest.  (a)     ?^|^'''^™, 

COTIMTXf 

Judgment  for  the  defeodant         ^  ^' 


'B^AWkTOM. 


fi)  dflMle,  ptge  114,  note.    16  Johns,  B^.  69, 70,  notM. 


*CovENTRT  against  Barton.  [  •  142  J 

THIS  was  an  action  of  (UMUmpsit,  tried  at  the  Columbia  cir'  -'^V^lf^^j^ 
ndty  in  November^  1818,  before  Mr.  Justice  Yates.  iV^?h  not^rap^ 

The  defendant  was,  in  1812,  oveneer  of  highways y  and  the  pprtana*«i«j>- 
fdaintiff  was  assessed  to  work  on  the  highways  within  the  de-  ^uest^  or  °du 
fendant's  district,  and  when  working  with  others,  on  the  road,  ^^  ^^^^^^u 
under  the  direction  of  the  defendant,  they  came  to  a  turnpike  beknovra.attL 

fite  placed  at  the  intersection  of  the  Rensselaer  rdad  with  the  ll™®'  ^»"  ^  • 
bni^r'<  turnpike  road.  The  covmistumer  of  highways,  who  S>''  •o't 
was  also  present,  ordered  the  defendant  to  set  his  men  to  work  ^e°*"'^^iniM '^' 
and  take  away  the  gate;  upon  which  the  defendant  ordered  vold^'bui'lftbe 
the  plaintiff,  among  others,  to  take  the  gate  away,  and,  accord-  {^^^T^^at^iS 
iagly,  the  plaintiff  and  others  removed  the  gate ;  while  the  instance  V  hj 
plaintiff  was  at  work  at  removing  part  of  the  fence  to  which  ^{her"*"do«t 
the  gate  was  attached,  the  defendant  directed  him  how  to  pro-  not  know,  ^ 
ceed,  and  said,  "  I  will  bear  thee  out  in  it."  One  of  the  wit-  f/wwmmitSS 
nesses  testified,  that  the  defendant  ordered  the  plaintiff  and  a^SeTpass,  the 
the  others  to  remove  the  gate,  and  said,  that  "  he  would  see  5Swiifyisvaiid* 
them  out  in  it,  or  that  he  would  indemnify  them."  Steveral  as^  where  the 
actions  of  trespass  were  brought  by  the  Farmer^s  1\i-npike  ^^^  ^Jf  ^1 
Comptny  agiunst  the  individuals  engaged  in  removing  the  gate  the  overseer  of 
and  fence,  and  among  others,  the  plaintiff,  against  whom  a  |||)S^-^'a  ce^ 
judgment  was  recovered  in  November^  1813,  for  215  dollars  tam  road,  wat 
and  3  cents  damages,  the  ainount  of  which  judgment  had  been  oIJJ^'JJ^^^  {tJ 
paid  by  the  plaintiff;  and  to  recover  that  amdunt  the  present  higrhways,  and 
suit  was  brought  against  the  defendant,  on  his  promise  to  in-  afs^ofth^^e!^ 
demniiy  the  plaintiff.  It  was  proved,  that  the  defendant  muiunur  of 
was  present  when  the  action  brought  by  the  turnpike  com-  ^^^i  ^nd 
pany  against  the  plaintiff  was  tried,  and  that  he  knew  of  the  remove  a  turn- 
suit  t^""  «^^  ^^ 

*On  the  evidence  of  the  fects  above  stated,  the  judge  ordered  [  *  143  1 
die  plaintiff  to  be  nonsuited.  at  the  uiter»ec- 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  aaw  ^^  ^h'^ 
trial,  which  was  submitted  to  the  court  without  argument         parties     were 

working,  with  a 
turnpike  road, 
■opposinir  it  to  be  a  naisance,  and  the  plaintifT.  accordiiu^ly,  removed  the  ^te  and  fence,  on  the  promiao 
if  :he  mtrseer  to  indemnify  him ;  this  was  held  to  be  a  vahtl  firomiiie,  on  which  the  plaintiff  might  maintain 
an  action  to  recover  of  the  defendant  an  indemnity,  for  what  he  had  been  compelled  to  pay  on  a  judgnnent 
m  an  action  of  Trp<<pau  rocovored  against  him,  by  the  tanipL''e  company  whose  gate  had  been  so  removed. 
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ALBANY,         Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.    The 
^^^^\,}^  plaintiff  cannot  pretend  to  claim  on  the  ground  of  contribu* 
CovxnTRT     tion,  for  it  is  well  settled  that,  as  between  trespassers,  there 
y-  can  be  no  contribution.     In  such  case,  the  law  will  not  imply 

a  promise.  It  is  a  general  and  well  established  principle,  that, 
if  the  consideration  be  illegal,  it  will  not  uphold  an  assumpsit  : 
as  in  the  case  put  in  the  books :  the  defendant,  in  consideration 
of  20  shillings,  assumed  to  pay  40  shillings  if  he  did  not  beat 
/.  S.  out  of  such  a  close.  The  common  law  prohibits  every 
thing  unjust,  or  contra  bonos  mores,  and  a  contract  contravening 
these  principles  is  void.  But  if  one  person  request  another  to 
enter  into  B,^s  land,  and,  in  his  name,  to  drive  out  the  beasts, 
and  impound  them,  and  promise  to  save  him  harmless,  this  is 
a  good  assumpsit,  though  the  act  is  tortious.  (Winch,  49.  1 
Ck)m.  on  Con.  31.)  In  Allaire  v.  OuJand,  (2  Johns.  Cos.  54.) 
where  the  plaintiff  was  the  servant  of  the  defendant,  and  had 
been  commanded  by  him  to  enter  into  the  locus  in  quo,  claim- 
ing it,  and  declaring  it  to  be  his  own,  and  promising  to  indem- 
nify the  plaintiff,  the  court  say,  if  this  had  been  true,  the  entry 
would  have  been  lawful ;  the  plaintiff,  relying  on  the  truth  of 
the  defendant's  declarations,  did  enter ;  the  act  on  his  part 
was,  therefore,  lawful,  and  a  good  consideration  for  the 
promise.  And  where  a  promise  was  made  to  an  innkeeper, 
that  if  he  would  keep  one  B.,  (whom  the  defendant  pretended 
to  have  arrested  on  a  commission  of  rebellion,)  for  one  night, 
in  his  inn,  as  a  prisoner,  he  would  save  the  plaintiff  harmless, 
judgment  was  given  for  the  plaintiff,  who  had  been  sued  for  a 
false  imprisonment,  and  a  recovery  had  against  him.  The 
court  say,  that,  whether  B.  was  arrested  lawfully  or  not,  the 
illegality  thereof  did  not  appear  to  the  plaintiff.  (1  Vin.  Abr. 
299.  pi.  27.^  But  if  the  act  directed  to  be  done  appears  to 
be  unlawful,  then  the  agreement  wiU  be  unlawful  and  void. 
(jBu/Zcr,  N.  P.  146.) 
f  *  144  ]  *I  have  no  hesitation  in  saying,  that  it  is  a  true  and  just 

distinction  between  promises  of  indemnity  which  are,'  and 
those  which  are  not,  void ;  that  if  the  act  directed  or  agreed 
to  be  done,  is  known,  at  the  time,  to  be  a  trespass,  an  express 
promise  to  indemnify  would  be  illegal  and  void ;  but  if  it  was 
not  known  at  the  time  to  be  a  trespass,  the  promise  of  indemnity 
is  a  good  and  valid  promise.     (Coup.  343.) 

I  am  strongly  inclined  to  the  opinion,  that  the  plaintiff  haa 
brought  himself  within  the  latter  distinction.  The  question 
upon  the  argument  of  the  case  of  The  Farmcr^s  Turnpike  v. 
Coventry,  (10  Johns.  Rep.  389.)  turned  upon  the  right  to  erect 
thi^  gate  where  it  was  put ;  the  defendant's  counsel  contend- 
ing, that  the  gate  could,  not  be  set  up  within  three  miles,  al 
least,  of  the  compact  parts  of  the  city  of  Hudson,  as  defined 
by  a  map  confirmed  by  the  act  of  1 807.  We  decided  against 
that  construction  ;  but  there  was,  at  least,  color  for  the  ground 
taken.  Again,  Hardick,  who  was  a  commissioner  of  highways, 
122  .      . 


OF  THE  STATE  OF  NEW-YORK.  144 

directed  the  defendant  te«  set  his  men  to  work,  and  take  the  ALBANY, 
gate  away,  upon  which  the  defendant  ordered  it  to  be  done,  ^ctoter^^^ma. 
Here,  then^  is  the  case  of  the  commissioner  and  overseer  of 
highways  both  agreeing  in  considering  the  gate  as  a  nuisance, 
and  both  directing  it  to  be  removed.  The  plaintiff  was  acting 
in  a  subordinate  capacity.  He  perceived  a  gate  standing  di- 
rectly across  an  old  road,  and  his  superiors,  whom  he  had  a 
right  to  think  well  informed,  pronouncing  it,  in  effect,  to  be  a 
nuisance.  I  think  the  conclusion  inevitable,  that  the  plaintiff 
did  not  know,  at  the  time,  that  the  act  he  was  doing  was  a 
trespass ;  and  then  the  promise  of  indemnity  is  valid. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event  of 
the  suit. 

New  trial  granted. 


*BuTLER  against  Potter.  [  •  146  J 

IN  ERROR,  to  the  Court  of  Common  Pleas  of  Onondasca  where  a  justice 

^..^      ^  ,  ^      has  nojunsdic- 

COnnty.  tion    Whatever, 

The  plaintiff  below  brought  an  action  of  trespass,  assault  w»d  undertakes 
and  battery,  and  felse  imprisonment,  against  the  defendant  ':r:li^l  "Z 
below,  who  pleaded  the  general  issue,  with  notice  of  justifica-  J^\^\  .f^ 
tion,  to  wit,  that  the  plaintiff  and  one  Tappitiy  on  the  26th  of  has  jurisdiction^/ 
•/uite,  1817,  confessed  a  judgment  before  the  defendant,  as  a  ">«*  ^^  »«  *he 
justice  of  the  peace,  under  the  act  for  the  recovery  of  debts  to  hfs*"^acts°  are 
the  value  of  25  dollars,  upon  which  judgment  execution  was  is-  voidi^ie  only. 
sued  in  favor  of  the  plaintiff  in  that  suit ;  and  by  virtue  of  which  uce^  ^^^^"be 
execution,  the  constable  to  whom  it  was  directed,  committed  p«»««»  j"  * 
the  plaintiff  to  gaol,  which  was  the  same  trespass,  assault,  &c.,  hfin,  and  of 
mentioned  in  the  plaintifTs  declaration,  &c.  J*^*>  ^  ^^ 

On  the  trial  of  the  cause  in  the  court  below,  the  execution  s^e,  ^^e 
issued  by  the  defendant,  as  justice  of  the  peace,  against  the  ^JJ^^f,"*;^  jjj 
plaintiff  and  Tnppin,  was  produced  in  evidence,  from  which  mo/y  ^"ian>e 
it  appeared  that  the  judfimnent  was  rendered  for  sixteen  dollars  ^^!^*  /<>*<*» 
damages,  and  Jive  dollars  and  eighteen  cents  costs;  and  the  m, contrary t« 
plaintiff  proved  that  he  was  committed  to  gaol  on  the  execution.  ^^^  iimiS"the 

The  counsel  for  the  plaintiff  below  then  objected,  that  in-  whole  amount 
asmuch  as  it  ap(>eared,  by  the  judgment  and  execution,  that  ^^^^Jl^  ^ 
the  costs  were  more  than  Jive  dollars^  it  was  contrary  to  the  the  sum  oV>t 
provision  of  the  26th  section  of  the  25  dollar  act ;  and  the  ^^"^^^  ^ 
execution  was,  therefore,  void,  and  no  justification  to  the  de-  execuUontbeie- 
fundant.  The  court  below  decided  tnat  the  execution  was  JJJ  bl^**^idtbte 
void,  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff;  only;  and  that, 
^nd  the  jury,  accordingly,  found  a  verdict  for  Potter^  the  plain-^  jistfce^ws  mTt 
tiff  below,  against  Butler,  for  25  floUars  and  50  cents  damages  ;*  liable    in    au 

action  of  ires- 
pass  Six.. J  and  false  im|irisoon}cnt,  at  tlw  suit  ct  tlie  defendant,  wlio  had*  been  imprisoned  under  thv 
azcciition  issued  on  the  judgment.  ^ 
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ALBANY,     and  the  defendant  below  tendered  a  bill  of  exocptions  to  thm 
October,  m9.  opinion  of  the  court,  on  which  the  writ  of  error  was  brought. 
jACKfoK  The  cause,  on  the  return  to  the  writ  of  error,  was  submitted 

...    ^'         to  the  court  without  arirument. 

WlLKIHSOlf.  ° 

[  *  146  ]  ^Per  Curiam.     The  justice  had  jurisdiction  to  gire  judg- 

ment for  costs ;  and  though  he  was  limited  as  to  the  amount, 
and  gave  judgment  for  more  than  lie  ought,  it  was  f^  erro- 
neous, not  a  void  judgment.  The  case  of  Prigg  v.  AdamSf 
(2  SaVc,  674.)  is  in  point.  There,  an  action  of  trespass  and  false 
imprisonment  was  brought,  and  the  defendant  justified  under 
a  ea.  .ffl.,  on  a  judgment  in  the  Common  Pleas,  for  five  shil- 
lings, on  a  cause  of  action  arising  in  Bristol  The  plaintiff 
replied,  setting  out  an  act  of  parliament  for  erecting  a  court 
of  conscience  in  Bristol,  enacting,  that  if  any  person  bring 
such  action  in  any  of  the  courts  at  Westminster^  and  it  ap- 
peared, on  trial,  to  be  under  forty  shillings,  that  no  judgment 
should  be  entered  for  the  plaintiff;  and  if  it  be  entered,  then, 
that  it  should  be  void.  The  court  held  the  judgment  voidable 
only,  by  plea  or  writ  of  error.  We  have  decided,  that  where 
a  justice  has  jurisdiction  to  issue  an  attachment,  but  proceeds 
erroneously  in  doing  so,  he  is  not,  therefore,  a  trespasser. 
The  distinction  is  this :  where  the  justice  has  no  jurisdiction 
whatever,  and  undertakes  to  act,  his  acts  are  coram  nonjudice; 
but  if  he  has  Jurisdiction,  and  errs  in  exercising  it,  then  the 
act  is  not  void,  but  voidable  only. 

Judgment  reversed. 


Jackson,  ex  dem.  Craigie,  against  Wilkinson. 

Where,  in  a  THI9  was  an  action  of  ejectment,  tried  at  the  Genesee  <nr- 
f#*i47^?  "  cuit,  in  June,  1818,  before  the  late  chief  justice,  when  a*ver- 
a  known  and  dict  was  taken  for  the  defendant,  subject  to  the  opinion  of  tho 
well  ascertains  court  ou  a  casc ;  and  it  was  agreed  between  tne  attorneys 
hLgiiCih^,  ihat  of  the  parties,  that  if  the  court  should  be  of  opinion  that  the 
''^"d  th  ^^^^'  plcLintiff  ought  to  recover,  that  the  postea  should  be  made  up 
to  be^c^fiilJd  accordingly,  and  a  judgment  be  entered  thereon  for  him; 
**>.  '^**«  ^^}'  otherwise,  judgment  was  to  be  entered  for  the  defendant. 
ibe^  boondariei      The  casc  Stated,  that  Robert  Morris  was  the  common  source 

Siven     in    the 
eed. 

Where  (be  premises  convej'ed  in  a  deed  from  Rf,  to  C,  were  described  as  follows:  "  to  be  admeasurei 
according  to  tlie  foUowiAg  bounds  and  linos,  to  wit,  bediming  at  the  south-west  corner  of  a  tract  of  land 
of,  Scc.y  granted  to  VV.  and  others,  &c.;  ibcncc,  extending  east,  along  the  southern  boundary  of  the  said 
tract,  nx  miles  ;  thence  southerly',  so  far  as  by  lines  drawn  from  titose  two  points,  parallel  to  llie  eastern 
and  western  boundaries  of  the  said  tract  of  W.,  &c.  will  include  33,750  acres  of  land  r''  And,  by  a  pnat 
grant  from  M.  to*  others,  he  had  cut  off  two  miles  of  his  land  east  from  the  south-west  comer  of  the  tract 
meiUioned,  so  as  to  narrow  the  base  lo^^r  miles :  Held,  that  the  line  could  not  be  extended  so  far  south, 
npon  otlier  land  granted  by  M.  to  O.,  so  as  to  give  the  quantity  of  acres  intemled  to  be  conveyc<J  \  though 
the  deed  to  O.  described  tlie  premises  tliereby  granted,  os  '*  beginning  at  the  south-west  comer  of  a 
I  liu  tract  of  land  of  33,750  acresi^  granted,  or  to  be  granted,  by  M.  to  C," 
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of  title  to  both  parties.  On  the  6th  of  Apnl,  1797,  Robert  albanv, 
tdorrisy  and  his  wife,  executed  a  deed  to  the  lessor  of  the  ?^*ji?[;^^ 
plaintiff,  reciting  a  certain  agreement,  dated  the  5th  o(  Avffostj  Jackson 
1793,  between  thfe  parties,  whereby  R,  3f.,  in  consideration  of  -^  ^• 
five  shillings,  and  of  the  fbrther  sum  of  12,234/.  7*.  6d.  lawful 
money  of  the  state  of  Neto-Y^^  to  be  paid  by  the  said  A.  C, 
covenanted  to  convey  to  A.  Ciyfree  from  all  incumbrances,  on 
or  before  the  1st  of  January^  1796,  the  tract  of  land  afterwards 
described,  <&c.  That,  A,  C.  having  fulfilled  his  part  of  the 
agreement,  &c.,  therefore,  the  said  R.  ilf.,  in  consideration* 
of  12,234/.  75.  6rf.  lawful  money  of  the  state  of  New-York y 
&c.,  granted,  bargained,  sold,  &c.  to  the  said  A.  C.,  his  heire 
and  assigns, ''  all  that  tract,  piece,  or  parcel  of  land,  situate, 
lying,  and  being  in  Ontario  county,  in  the  state  of  New-York ^ 
being  part  of  the  lands  ceded  by  the  state  of  New-  York  tp  the 
state  of  Massachusetts y  and  which,  by  divers  legislative  acts  of 
the  state  of  Massachusetts ^  and  divers  good  conveyances,  and 
assurances  duly  had,  made  and  executed  under  the  said  acts, 
are  now  vested  in  the  said  Robert  Morris^  and  to  be  admeas^ 
ured  according  to  the  following  bounds  and  lines^  to  wit :  Be- 
ginning at  a  south-west  comer  of  a  certain  tract  of  land  of 
one  hundred  thousand  acres,  granted  to  the  said  Andrew  Crai- 
gie,  James  fVatson  and  James  Greenleafy  by  indenture  dated 
the  18th  of  February^  1792;  thence  extending  east,  along  the 
southern  boundary  of  the  said  tract,  six  miles ;  thence  southerly, 
•b  &r  as  by  lines  drawn  from  those  two  points,  parallel  to  the 
eastern  and  western  boundaries  of  the  said  one  hundred  thou- 
sand acre  tract,  will  include  the  quantity  of  thirty-three  thou- 
iand,  seven  hundred  and  fifty  acres  of  land  ;^'  (except  6ut  of 
the  said  lines  any  part  of  the  land  known  by  the  name  of  the 
Genesee  flats ;)  to  have  and  to  hold,  &c.  The  *deed  contained  [  *  1 48  ] 
covenants  of  seisin,  warranty,  and  for  further  assurance,  &c. 
The  plaintiff,  also,  gave  in  evidence  a  deed  from  Robert  Morris 
and  his  wife,  to  Herman  Le  Roy^  John  Linklan,  and  Gerrit 
Boon,  dated  27th  of  February,  1793,  for  one  million  of  acres 
of  land.  The  eastern  boundary  of  this  tract,  called  the  transit 
Une,  was  proved  to  run  over  and  include  two  miles  in  width 
of  the  western  part  of  tho  tract  conveyed  to  the  lessor  of  the 
plaintiff,  by  which  a  deficiency  is  produced  in  the  quantity  in- 
tended to  be  granted  to  him,  by  the  first  mentioned  deed,  of 
11,694  acres.  The  plaintiff  further  gave  in  evidence  a  deed 
from  Robert  Morris  and  his  wife,  to  Watson,  Cragie  and 
Oreenliafy  dated  the  8th  of  February,  1792,  which  tract  is  the 
one  referred  to  in  the  description  of  the  premises  conveyed  to 
the  lessor  of  the  plaintiff,  and  the  southern  boundary  of  which 
is  the  north  line  of  the  tract  of  the  lessor  of  the  plaintiff. 

A  deed  was  also  produced  in  evidence,  from  R,  M.  and  his 
wife  to  Herman  Le  Roy  and  William  Bayard,  executed  the  llth 
day  of  January,  1793,  for  the  tract,  called  the  triangle,  the  west 
Boundary  of  whidh  was  proved  to  b^  six  miles  east  of  the  south* 
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ALBANV.     west  corner  of  the  tract  of  Watson,  Craigie  and  GrecnUaf^ 
^;^^^l^^f^2^  and  four  miles  east  of  the  north-west  corner  of  the  tract  be- 
jACKsojf      longing  to  the  lessor  of  the  plaintiff,  as  now  held  by  him,  and 
^    ^^  to  extend  southerly  about  half  way  along  tKe  eastern  line  of 

the  last  mentioned  tract.  The  plaintifTs  counsel  alleged,  that 
the  other  half  of  the  eastern  ^e  of  the  tract  of  the  lessor  of 
the  plaintiff  was  equally  hemmed  in  by  prior  conveyances,  so 
as  to  prevent  its. extension  eastward;  and,  to  show  that  &ct, 
gave  in  evidence  certain  mortgages  from  12.  M,  to  Z#e  Roy  and 
others,  dated  the  28th  of  December,  1796,  and  the  31st  of  De- 
cember, 1796,  in  pursuance  of  certain  articles  of  agreement 
m^e  the  28th  of  December,  1792,  and  the  20th  of  Jufi;  1793, 
and  a  decree  of  the  Court  of  Chancery,  of  the  4th  of  April, 
1805.  And  it  was  alleged  by  the  plaintiff's  counsel,  that  by 
reason  of  these  conveyances  and  proceedings,  R.  AL,  at  the 
time  of  the  agreement  to  sell  and  convey  to  the  lessor  of  the 
plaintiif,  on  the  1st  of  August,  1795,  and  at  the  time  of  the 
execution  of  the  deed,  pursuant  to  that  agreement,  on  the  6th 
of  April,  1797,  was  not  seised  of  any  lands  on  the  eastern  side 
P*  149]  *of  the  tract  of  the  lessor  of  the  plaintiff,  by  which  the  defi- 
ciency in  the  quantity  intended  to  be  conveyed  to  him  could 
be  supplied ;  and  that,  therefore,  he  was  entitled  to  extend  the 
lines  so  far  south,  on  land  owned  by  R,  M,,  at  the  time  of  the 
contract  and  conveyance^to  the  lessor  of  the  plaintiff,  as  would 
make  up  the  quantity. 

The  defendant  gave  in  evidence  a  deed  from  R,  M,  to 
Samud  Ogden,  dated  the  1st  of  May,  1796,  of  a  tract  of  land 
desoribed  as  follows:  "  All  that  tract,  piece,  or  parcel  of  land, 
situate,  &c.,  and  now  vested  in  the  said  R.  M.,  to  be  admeas- 
ured according  to  the  following  boundaries,  to  wit,  leginning 
at  the  south-west  comer  of  a  certain  tract  of  land  of  thirty- 
three  thousand  seven  hundred  and  fifty  acres,  granted,  or  to  be 
granted,  by  the  said  R,  M,  to  Andrew  Craigie  ;  thence  extend* 
mg  east,  along  the  southern  boundary  of  the  said  tract,  six 
miles ;  thence  southwardly,  so  far  as,  by  lines  to  be  run  from 
those  two  points,  parallel  to  the  eastern  and  western  bounda- 
ries of  the  said  thirty-three  thousand  seven  hundred  and  fifty 
acre  grant,  will  include  the  quantity  therein  of  fifty  thousand 
acres  ;  except  out  of  the  said  lines  any  part  of  the  land  known 
by  the  name  of  the  Genesee  flats." 

It  was  admitted,  that  if  the  lessor  of  the  plaintiff  is  entitled 
to  run  south  upon  the  tract  conveyed  to  Samuel  Ogden,  in  or- 
der to  obtain  the  eleven  thousand  six  hundred  and  ninety-four 
acres  which  is  deficient,  he  will  cover  and  include  the  premises 
in  question,  for  which  this  action  is  brought.  It  was  also  ad- 
mitted, that  the  defendant  held  under  a  regular  conveyance 
from  Samuel  Ogden.  • 

In  order  to  show  that  R.  M,,  at  the  time  of  his  grant  to 
Samuel  Ogden,  was  seised  of  lands  immediately  south  of  the  tract 
conveyed  to  Ogden,  firom  which  Ogden'^  quantity  of  50,000 
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acres  might  be  supplied,  if  any  deficiency  was  produced  therein     Albany. 

by  the  recovery  of  the  plaintiff'  in  this  suit,  the  plaintiff  gave  ^ciobci^iBW. 

in  evidence  a  deed  from  R,  M.  to  Gdrrit  Cottringer,  dated      Jacxsom 

the  3d  of  May,  1796,  for  a  tract  of  land  "  to  be  admeasured  ^• 

according  to  the  following  bounds  and  lines,  to  wit,  beginning 

at  the  south-west  corner  of  a  certain  tra»t  of  land  of  50,000 

acres,  granted  by  the  said  A.  M.  to  SamiLel  Ogden ;  thence, 

extending  east  along  the  southern  boundary  of  the  said  tract, 

six  miles ;  thence  south  with  the  ^breadth  of  six  miles,  between       [  *  150  ] 

lines  to  be  run  from  the  two  extreme  points  of  the  aforesaid 

line,  in  a  direction  to  form  right  lines  with  the  east  and  west 

boundaries  of  the  said  fifty  thousand  acre  tract,  so  &r  as  that 

a  line  drawn  from  the  points  of  intersection  of  the  lines  so  to 

be  ran,  will  incl|ide  within  the  said  four  lines,  fifty  thousand 

acres."     In  the  margin  of  which  deed  was  a  diagram,  exhibiting 

the  situation  of  the  tracts  as  intended  to  be  granted  by  J?.  M 

Henry,  for  the  plaintiff,  I.  As  to  the  legal  construction  of 
the  deed  from  Morris  to  Craigie,  as  between  themselves :  The 
exact  situation  and  dimensions  of  the  tract  of  land  owned  by 
Morrisy  on  account  of  the  wild  state  of  that  part  of  the  coun- 
try, were  not  known  to  the  parties  at  the  time.  This  is  a  cir- 
cumstance which  ought  to  be  kept  m  view,  in  the  construction 
of  the  grant.  ' 

All  &e  authorities  agree,  that  such  a  construction  is  to  be 
given,  as  will  carry  the  deed  into  effect  according  to  the  intent 
of  the  parties.  In  all  contracts  or  deeds,  the  construction  is  to 
be  fevorable,  and  as  near  to  the  minds  and  apparent  intention 
of  the  parties  as  may  be.  (Shep.  T.  83.  pi.  14.  Plowd.  154. 
160.)  Every  deed  shall  enure,  as  much  as  may  be,  according 
to  the  intention  of  the  parties.  {Finches  Law,  58.)  Every 
agreement  must  have  a  reasonable  construction  which  may  be 
consistent  with  the  intent  of  the  parties.  (2  Vent.  278.)  The 
matter  and  substance  of  every  grant  being  nothing  but  a  dec- 
laration of  the  owner's  will  to  transfer  a  thing  to  another ;  if, 
by  any  words,  his  intention  appears  to  pass  the  Ihing,  a  slight 
mistake  or  error  in  the  description  will  not  vitiate  the  grant. 
{Hob.  229.  3  Bac.  Ahr.  386.  393.  Grants,  (I.)  2  Roll  Abr. 
56.)  The  law  will  not  so  construe  an  act  as  to  work  a  wrong. 
(Cb.  lAtt.  36.  a.  42.  a.  114.  a.  183.  b.  3  AtTc.  136.  5  Vin.  Abr. 
510.  pi.  10.  1  Term  Rep.  701.  Cowp.  714.  4  Cruise's  Dig. 
tit  32.  ch.  23.  s.  38.  7  Term'  Rep.  714.)  Siich,  also,  is  the 
rule  of  the  civil  law ;  j&»  conventionibus  contrahentium  voluntas 

Joiius  quam  verba  spectari  placuit.  {IHg*  Lib.  50.  /.  219.. 
^oth.  'A'ait.  ies  Oblig.  n.  91.)  A  particular  in  the  description 
of  land  conveyed,  manifestly  inconsistent  with  the  intention 
of  the  parties,  may  be  rejected,  if,  without  such  ^particular,  [  *  151  ] 
the  land  intended  to  be  conveyed  can  be  sufficiently  ascertained. 
{Skep.  Touchst.  247,  248.  Cro.  Car.  447.  473.  Hob.  171. 
272.     Dyer,  80.     5  East,  51.) 
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ALBANY,         The  case  of  Masiie  t.  Watts ^  (6  CrancVs  Rep.  148.)  snp- 
October,  !8!9.  ports  this  principle  of  construction.     The  Supreme  Court  of 
#ACEsoii      ^^   United  Utates)  in  that  case,  in  order  to  give  effect  to 
▼•  the    intention    of   the    party,   adopted    a   construction    of 

iLKiirfloff.  ^^  words  of  description,  which  his  misapprehenaon  of  the 
true  counse  of  the  Scioto  river  rendered  necessary  to  circum 
scribe  the  land,  by  running  j?oe  lines,  instead  o(  four.  Chief 
Justice  Marskall  says,  that  '^  if  by  any  reasonable  construction 
of  an  entnff  it  can  be  supported,  the  court  will  support  it." 
<<  If  the  cadi  (a)  of  an  entry  do  not  fully  describe^  the  land, 
but  furnish  enough  to  enable  the  court  to  complete  the  loca- 
tion by  the  application  of  certain  principles,  they  will  complete 
it."  ^'  That,  if  a  location  have  certain  material  calls  sufficient 
to  support  it,  and  to  describe  the  land,  other  calls,  less  material 
and  incompatible  with  the  essential  adls  of  the  entry,  may  be 
discarded."  (6  Craneh^  165.)  In  Jackson,  ex  dem.  Rogers, 
V.  Clark,  (7  Johns.  Rep.  217.)  Spencer,  J.,  in  delivering  the 
opinion  of  the  court,  says, ''  such  construction  is  to  be  given  as 
wiU  give  effect  to  the  intention  of  the  parties,  if  the  word? 
they  employ  will  admit  of  'iX-,  ut  res  magis  valeat  quatd  pe- 
reat.  If  there  are  certain  particulars  once  sufficiently  as- 
certfuned,  which  designate  the  thing  intended  to  be  granted, 
the  addition  of  a  circumstance,  false  or  mistaken,  will  not  frus- 
trate the  grant"  (Vide,  also,  IVortkington  v.  Hvler,  4  Mass. 
Rep,  1 96.  ^5.  Jackson  v.  Mt/ers,  388.  395.  2  Gaines's  Rep. 
367.  3  Gaines's  Rep.  13.  S.  C.  1  Johns.  Rep.  158.)  Now,  to 
apply  these  principles  to  the  present  case,  what  are  the  material 
or  essential  caUs  in  this  case  ? 

A  tract  of  land  in  Ontario  county,  being  part  of  lands,  &c. 
now  vested  in  Robert  Morris :  It  is  to  be  admeasured  from  a 
bttse  which  forms  the  southern  boundary  of  a  tract  of  100,000 
acres,  granted  by  M.  to  W.  C.  and  G. :  It  is  to  extend  south- 
erly so  far  as,  by  lines  to  be  drawn  from  the  base,  parallel  to. 
the  eastern  and  western  boundaries  of  the  100,000  acre  tract 
f  *  152  ]  will  include  33,7^  acres  of  land.  Quantity ;Hhen,  is  the  ob- 
ject, not  precise  and  definite  lines.  The  base  is  given,  and 
the  grant  is  to  be  so  extended  by  lines,  as  to  include  the  quan- 
tity. As  between  the  grantor  and  grantee,  the  former  having 
by  a  prior  grant  cut  off  two  miles  west,  the  latter  is  entitled  to 
extend  it  two  miles  farther  east,  to  give  the  base  of  six  milea 
BO  as  to  inolude  the  quantity.  Parcel  or  not,  is  matter  of  de- 
scription and  matter  of  fact.  The  quantity  of  33,750  acres  of 
land  the  lessor  of  the  plaintiff  was  to  have,  by  the  grant  to 
.  him ;  and,  as  between  the  parties  to  the  deed,  it  is  clear,  that 
if,  by  the  prior  deeds  of  the  grantor,  the  lines  could  not  extend 
west  or  east,  they  might  be  extended  south,  on  the  land  then 
belonging  to  the  granlor,  so  as  to  include  the  quantity  intended 
to  be  conveyed. 

(a)  Vide  M'lver's  Lessee  v.  Walker,  (9  Craneh,  173.)  /Miwoh  t.  Pammd's  Btirs 
(2  fVheaton's  Rep.  206.  220.) 
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*2,  Then  is  the  application  of  this  principle  of  construction  to     Albany, 
be  at  all  varied  by  the  circumstance  of  Samuel* Ogden  coming  ^^^^^f  1819. 
in  as  a  purchaser?     The  deed  to  the  lessor  of' the  plaintiff,  re-  ^""^Tcxsoir^ 
cites  a  previous  contract  for  the  conveyance  of  this  land,  made    ^_  J;, 
the  5th  of  August,  1795;  Ogden,  claiming  under  the  same 
title,  is  bound  by  the  notice  of  this  fact,  especially  as  the  pe- 
culiar description  in  his  deed  apprised  him  of  the  recital  in  the 
deed  to   C,  and  that  his  grant  was  to  depend  on  the  pnor 
locaiicn  of  C.'5  grant.     A  purchaser  with  notice  is,  in  equity, 
bound  to  the  same  extent,  and  in  the  same  manner,  as  the  per- 
son of  whom  he  purchased.    {Sugden^s  i.  of  V.  484.    1  Johns, 
Ch.  Rep,  576,  577.) 

Where  a  deed  b  made  pursuant  to  prior  articles  of  agree- 
ment which  are  recited  in  the  deed,  the  recital,  though  not 
strictly  a  part  of  the  deed,  may  yet  be  made  use  of  to  explain 
the  intention  of  the  parties.  (Shep.  T.  76.  n.  2.  4  Cruise, 
430.  tit.  32.  ch.  23.  s.  38.  Phillips's  Lr.  of  Ev.  356.  Cuyler 
f   Bradt,  2  Caifies's  Cases  in  Error,  326.  334.^ 

Again ;  this  description  in  the  deed  is  matter  in  pais,  on 
"vhich  the  jury  should  decide.  (1  Term  Rep.  701.)  There 
ought,  as  was  observed  by  Ch.  J.  Marshall,  in  Massie  v.  Watts, 
in  regard  to  the  peculiar  circumstances  of  the  country,  to  be 
a  most  liberal  interpretation  of  the  deed.  Morris,  the  propiietor 
of  this  extensive  wilderness,  was  obliged,  for  want  of  actual 
surveys,  to  give  conjectural  lines  or  boundaries  to  his  grants. 

♦Fiorn  Vechten,  contra.  The  principles  of  law  contained  in  [  ♦  153 
the  authorities  cited  are  not  denied.  The  difficulty  lies  in 
their  application.  In  this  deed,  the  place  of  beginning  is  fixed, 
and  tlie  lines  are  given,  and  it  was  the  intention  of  the  cove- 
nants in  the  deed,  to  protect  the  location  according  to  those 
lines.  Every  deed  is  to  be  construed  and  located  according 
to  the  description  of  the  premises  conveyed.  Where  the  de- 
scription is  certain  and  not  repugnant,  it  must  be  taken  as  it 
is ;  the  court  has  no  authority  to  depart  from  it.  It  is  true 
that  the  deed  says  that  the  grantee  is  to  have  33,750  acres  ; 
but  he  must  have  it  within  the  lines  given  :  he  cannot  go  be- 
yond them.  Suppose  the  place  of  beginning  to  be  a  notorious 
natural  boundary,  must  it  not  be  taken  for  the  purpose  of 
location,  though,  in  consequence  of  prior  grants,  the  lines  given 
may  not  comprehend  the  quantity  of  acres  granted  ?  ,The 
diagram  shows  the  intention  of  the  parties  as  to  the  location. 
To  allow  the  lessor  of  the  plaintiff  to  push  his  grant  south  on 
the  land  of  Ogden,mi6,  Ogden  on  to  that  of  Cottringer,  would 
be  departing  from  the  terms  of  description,  from  which  only 
we  are  to  collect  the-  intention  of  the  parties.  The  lessor  of 
the  plaintiff  must  rely  on  his  own  title  ;  he  cannot  look  to  the 
deeds  of  other  parties  to  support  his  claim.  The  court  are  not 
to  decide  a  question  of  equity  or  justice  between  Morris  and 
Craigie ;  but  what,  in  an  action  of  ejectment,  is  the  true  lo- 
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ALBANY,  cation  of  this  grant,  according  to  the  legal  construction,  found* 
^^^^l^^Jj^..^^-  ed  on  established  rules  and  principles  of  law.  C.  has  a  right 
Jacksux  of  action,  on  the  covenants  in  his  deed,  against  Morris  or  his 
heirs,  to  make  good  any  deficiency  in  the  land ;  but  his  deed 
must  be  located  according  to  the  boundaries  and  lines  giveir. 
The  defendant  is  not  bound  by  the  recital  in  CJs  deed,  which 
is  dated  subsequent  to  that  of  the  defendant.  The  place  of 
beginning  agreed,  upon  by  C.  and  M,  is  fixed  and  certain. 
The  agreement  in  1795,  cannot  control  a  deed  given  in  1797. 
The  deed  is  evidence  of  the  agreement  of  the  parties  at  the 
time.  If  the  court  go  beyond  the  terms  of  the  description, 
they  will,  in  fact,  make  a  new  agreement  for  the  parties :  for,  it 
is  admitted,  that  the  south-west  corner  of  the  100,000  acre  tract 
is  the  true  place  of  beginning.  But  it  is  said,  that  the  descrip- 
tion is  matter  in  pais.  True,  where  *the  place  of  beginning  is 
ambiguous  or  uncertain  ;  not  so,  where  it  is  fixed  and  clear. 

As  to  the  case  of  Massie  v.  Watts,  which  has  been  reUed 
upon  by  the  counsel  for  the  plaintiff;  it  was  on  the  equity  side 
of  the  Supreme  Court  of  the  United  States.  Besides,  the 
court,  in  that  case,  say,  that  the  material  calls  are  to  govern, 
or,  in  our  language,  the  material  parts  of  the  description  :  that 
is,  where  there  are  any  clear,  fixed,  and  indisputable  points  or 
boundaries,  they  must  be  observed. 

Henry y  in  reply.  Is  there,  in  this  case,  that  absolute  cer- 
tainty, those  fixed  objects  or  terms,  which  must  control  and 
ipvern  the  location  ?  M.  was  indebted  to  C  33,750  dollars, 
or  which  he  agreed  to  convey  to  him  33,750  acres  of  land. 
Quantity  was  the  object  and  intention  of  the  parties  ;  and  that 
intention  is  to  govern,  unless  controlled  by  some  fixed  and 
immovable  bounds.  It  is  asked,  what  would  be  the  construc- 
tion, if  a  fixed  natural  object  had  been  given  as  the  place  of 
beginning?  But,  in  this  case,  the  place  of  beginning  is  a 
supposed  artificial  point,  taken  for  the  purpose  of  extending 
lines,  altogether  arbitrary  and  imaginary,  so  as  to  include  a 
certain  quantity  of  af^res  of  land.  Suppose  the  transit  line  had 
been  run  so  as  to  cut  ofi*  three  miles  from  the  supposed  base, 
is  the  lessor  to  have  only  half  the  quantity  granted  to  hiin  ? 
Did  not  the  court,  in  their  construction  of  the  patent  of 
Kayaderosseras,  reject  a  lot,  in  order  to  fulfil  the  intent  of  the 
grantor  ?  Will  they  not,  then,  reject  an  impracticable  place 
of  beginning,  in  order  to  fulfil  the  intent  ?  The  place  of 
beginning  was  mentioned  merely  for  the  purpose  of  giving  to 
the  grantee,  by  an  extension  of  lines,  a  certain  quantitv  of  land. 
If  cut  ofi*  from  the  south-west  comer  of  the  tract  of  100,000 
acres,  the  location  must  come  as  near  as  possible.  Such  is  tho 
doctrine  in  Tlowden,  According  to  the  argument  of  the 
counsel  for  the  defendant,  no  description,  whatever,  in  a  deed, 
can  ever  be  departed  from,  or  the  lines  extended,  to  fulfil  the 
w^i  manifest  intention  T>f  the  parties.     In  the  case  of  the 
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Sacondaga  patent,  there  was  no  concluding  or  closing  line,     ALBANY, 
yet  this  court  supplied  it,  in  order  to  fulfil  the  intent.  ^^!^^^!^J^ 

*The  -case  of.  Massie  v.  fVatts,  it  is  true,  was  on  the  equity  Jacsson 
side  of  the  court ;  but  the  court  take  into  consideration  the  _,.  v* 
[>eculiar  situation  of  the  country,  and  they  vary  the  lines  to 
carry  into  effect  the  intention  of  the  parties.  If  the  court  is  to 
be  so  rigidly  confined  to  the  south-west  corner  of  the  100,000 
acre  tract  that  they  cannot  vary  from  it,  then  there  is  no  place 
of  beginning,  and  the^rant  cannot  be  located  at  ^11.  Yet  it  is 
admitted,  by  the  other  side,  that  it  may  be  located  in  part,  by 
beginning  two  miles  farther  ectst. '  The  location  is  to  extend 
''  southerly,  so  far  as,  by  hnes  drawn,  &c.,  will  include  33,750 
acres."  The  lines  are  to  be  drawn  parallel,  and  so  far  as  to 
include  the  quantity  mentioned.  The  east  and  west  lines  of 
the  100,000  acre  traoi  were  not  to  be  continued ;  but  the 
possible  diminution  of  the  base  mentioned,  was  contemplated 
by  the  grantor,  and  the  lines  were  to  be  extended  south,  so 
&r  as  to  supply  any  deficiency  which  might  arise  from  that 
circumstance.  If  the  eastern  and  western  lines  were  not  to 
be  rolled  out,  or  extended  south,  so  as  to  include  the  quantity,  * 

but  were  to  be  confined  strictly,  according  to  the  words,  why 
was  not  the  length  of  these  lines  fixed  at  once  ?  There  are, 
then,  peculiar  terms  of  description  used  in  this  deed,  which 
show  that  the  boundaries  or  lines  were  not  immovably  fixed ; 
but  were  to  be  varied  or  extended,  so  as  to  carry  the  intention 
into  effect 

But,  it  is  said,  the  court  cannot  adopt  the  construction  for 
which  we  contend,  because,  forsooth,  there  are  personal  cove- 
nants in  the  deed,  to  which  the  plaintiff  may  resort  for  dam- 
ages. But  if  M.  was  insolvent,  and  now  in  court,  might  not 
C.  say,  "  you  granted  me  33,750  acres  of  land,  for  which  you 
were  paid ;  you  own  land  south  suflicient  to  make  up  that 
quantity ;  and  by  your  own  act  you  have  precluded  me  firom 
taking  a  base  of  six  miles,  and  am  I  now  to  be  told  to  look  to 
the  covenants  ?"  Again  ;  if  we  look  to  the  terms  of  descrip- 
tion in  the  deed  to  Ugden,  it  is  clear,  that  his  deed  cannot  be 
located,  until  the  deed  to  C.  is  first  satisfied.  Tlie  tract 
granted  to  him  is  to  he  admeasured,  ^^  beginning  at  the  south- 
west comer  of  a  certain  tract  of  land  of  thirty-three  thousand 
seven  hundred  and  fifly  acres,  granted  or  to  be  granted  by  the 
said  Robert  Morris  to  Andrew  Craigie,^^  &c.  The  location 
of  0.'«  tract  is  then,  by  ^'express  terms,  made  dependant  on  [  *  156  1 
the  prior  location  of  C-^s  tract.  In  regard  to  the  latter,  O. 
stands  precisely  in  the  situation  of  ilf.,  and  can  have  no  better 
right  He  might,  finding  no  interfering  grant  east,  extend 
two  miles  farther  in  that  direction,  and  so  he  has,  in  fact,  done ;  * 

M.  intended  to  make  all  his  grants  bound  by  straight  lines, 
and  to  exclude  the  Genesee  flats. 

Admitting  that  the  recital  is  not  evidence ;  still  the  substance 
of  O.^s  grant  is  made  dependant  on  the  grant  to  C  first  to  he 
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ALBANY,     located.     The  lines  given  being  parallel  and  defined  or  limited. 

f^l^^f^j^^J™  M.  could  not  object  to  their  extension  south,  so  as  to  fulfil  the 

Jackson      intention  of  the  grant  to  C ;  and  O.,  so  far'coming  in  place 

^    ^'  of  M.,  must  be  governed  by  the  same  construction  as  if  the 

suit  were  against  M. 

Per  Curiam.  The  case  admits  that  Robert  Morris  is  the 
source  of  title  to  both  parties.  The  lessor  of  the  plaintifif 
claims  title  to  the  premises,  under  a  deed  from  Morris,  bearing 
date  the  6th  of  April,  1797.  It  recites  an  agreement  made 
between  the  parties  on  the  5th  of  August,  1795,  whereby 
Morris  covenanted  to  convey  and  assign  to  Craigie,  his  heirs 
and  assies,  for  ever,  the  tract  and  parcel  of  land  described  in 
the  deed  ;  and  it  then  grants  to  Craigie,  a  certain  tract  of 
land  lying  in  the  county  of  Ontario,  &c.  ^^  to  be  admeasured 
according  to  the  following  bounds  and  lines  :  beginning  at  the 
south-west  comer  of  a  certain  tract  of  land  of  100,000  acres, 
granted  to  Craigie,  Watson  and  Greenleaf,  on  the  IQth  of 
February,  1792,  thence  extending  east,  along  the  southern 
*  boundary  of  said  tract,  six  miles,  thence  southerly,  so  far  as, 

by  lines  to  be  drawn  from  those  two  points,  parallel  to  the 
•  eastern  and  western  boundaries  of  the  said  100,000  acre  tract, 
will  include  therein  the  quantity  of  33,750  acres  of  land." 

The  case  concedes,  that  the  place  of  beginning  of  the  tract, 
including  the  premises  in  question,  is  fixed  and  certain.  The 
line,  therefore,  must  be  run  from  that  point,  according  to  the 
courses  and  distances,  to  ascertain  the  lands  granted.  The 
fact,  that  Morris's  anterior  grant  to  Le  Roy,  Linklan  and  Boon, 
had  divested  him  of  the  title  to*  two  miles  in  width  of  the  land 
granted  to  Craigie,  (which  is  the  basis  of  the  plaintiff's  claim 
r*  157]  to  extend  his  grant  on  to  the  lands  granted  by  Morris  ♦to 
Ogden,)  does  not  warrant  a  location  upon  other  lands  not 
authorized  by  the  terms  of  the  deed.  The  principle  on  which- 
the  location  contended  for  rests,  is,  that  the  base  gi^ven  to 
Craigie,  was  six  miles,  and  that  the  grantor  had,  by  a  prior 
grant,  oarrowed.  this  one  third,  and  that  it  is  a  grant  of 
quai\,tity  founded  on  the  six  mile  base,  and. that,  therefore,  the 
grantee  has  a  right  to  his  quantity  u^on  any  of  the  contiguous 
lands  of  the  grantor.  We  cannot  accede  to  this  proposition, 
where  there  is  a  known  and  well  ascertained  place  of  begin- . 
ning.  In  such  case,  the  grant  must  be  confined  to  the  lands 
corresponding  with  the  boundaries  given  in  the  deed.  It 
would  seem  to  be  equitable,  if  Morris  continued  to  own  the 
adjoining  land,  that  the  grant  should  be  satisfied,*  by  being 
extended  on  his  other  lands,  so  that  the  grantee  might  have 
his  complement ;  but  even  then,  we  much  doubt,  whether  a 
court  of^  law  could  afford  the  relief,  in  a  case  where  there  was 
no  question  as  to  the  actual  boundaries  of  the  tract  granted. 

In  the  present  case,  it  would  operate  inequitably,  to  permit 
the  plaintiff  to  extend  his  grant  upon  lands  held  by  a  prior 
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grant  to  Ogden.     It  is  urged,  that  the  deed  to  Ogden  recites,     Albany, 
or  refers  to  the  prior  agreement  made  between  Morris  and  ^^lober,  I819. 
Craigie;  and  were  we  to  admit,  that  Ogden  had  read  that      jacxson 
contract,  and  fully  understood  it,  he  must  have  known  how    ^^ J;, 
the  tract  agreed  to  be  conveyed  to  Craigie  was  to  begin,  and 
what  It  was  to  include,  and  that  it  did  not  touch  or  interfere 
with   the   tract  grainted   to   him.     We   are  ignorant  of  any 
principle  on  which  the  boundaries  of  a  deed  can  be  rejected, 
when  they  are  susceptible  of  a  definite  and  certain  location, 
on  the  ground,  that  the  -grantor  did  not  own  part  of  the  land 
granted,  but  did  own  contiguous   land.     Here,  the   case  is 
stronger  against  the  plaintiff.     The  grantor,  when  he  conveyed 
to  Craigie,  did  not  own  the  lands  in  question,  and,  therefore, 
there  is  no  equity  in  the  plaintiff's  claim. 

Judgment  f<yr  the  defendant,  (a.) 

(a)  Jackson,  ez  dem.  Bond,  y.  Root,  18  Johni,  Ren.  6Q.  Jackson^  ex  dem.  Stootn,  ▼. 
Reinsen,  18  Johns.  Rep.  107.  JacksoH,  ez  dem.  JTMrnghton,  v.  Loomis^  18  Johns. 
Rep.  81.  S.  C.  in  error,  19  Johns.  Rep.  449.  Jackson  v.  Wtdgcr^  7  Coioen,  723. 
Jackson  ▼.  Camp,  1  Onoen,  612.  JfewUm  v.  Prior,  7  WheaUn^s  Rq>.  10.  6  Ih, 
582.  Jackson  v.  Moore^  6  Cowen,  706,  and  n.  720.  5  Cowen,  346.  7  Cowcm 
723.  Jackson,  ez  dem.  I%e  People  of  the  SUUe  of  Keto-York,  v.  L.  Wendell,  5 
WendeU^s  Rep.  142. 


*J ACKSON,  ex  dem.  Stewart,  against  Kingslet.  [  *  158  ] 

THIS  was  an  action  of  ejectment,,  to  recover  lot  No.  4.  in  Where  a  party 
M!Key*s  patent,  in  the  town  of  Worcester,  in  Otsego  county,  suamtoaio^ 
tried  before  Mr.  Justice  Piatt,  at  the  Otsego  circuit,  in  1818.     ftjrijat purpose, 

At  the  trial,  the  plaintiff  proved,  that  a  notice  had  been  duly  Slnment  ^  To 
served  on  the  defendant's  attorney,  to  produce,  at  the  trial,  a  which  he  u  Mr- 
lease,  in  perpetuity,  from  James  y,  Romayne  to  the  lessor  of  w£tchhe daims 
tlie  plaintiff,  or  that  parol  evidence  would  be  given  of  its  *  beneficial  in- 
contents.  The  defendant,  accordingly,  produced  a  lease  of  necessvy  for 
the  premises  in  question,  dated  the  15th  of  January,  1801,  ^  other  party 
executed  by  Romayne  and  the  lessor  of  the  plaintiff,  to  the  J^uu?n!^JnothI 
lessor  of  the  plaintiff,  his  heirs  and  assigns  for  ever,  paying  an  *yg^"*^J'  ^'^' 
annual  rent  of  15  dollars.  cution  of  the 

The  defendant's  counsel  objected  to  the  lease  being  read  in  {,°*'™"®"^Jjy^ 

evidence,  without  first  proving  the  execution  thereof  by  the  proved"^ *Uie 

.  subscribing  witnesses,  or  in  some  other  legal  mode.     It  ap-  ^^  o^SI 

pearcd,  that  the  names  of  the  subscribing  witnesses  had  been  it  'as  evidence 

in  the  cause. 

The  circumstances  of  the  names  of  the  subscribing  witnesses  beings  torn  off,  will  not  exempt  the  party 
fh>m  the  nccessit^^  of  proving  the  hand-writing  of  the  party  who  executed  it,  there  being  no  evidence  that 
the  party  producing  tne  deed  had  mutilated  it. 

\Vherc  A.f  a  lessee,  agreod  to  sell  the  lease  to  B.f  for  a  certain  sum,  and  endorsed  his  name  on  the 
lease,  and  delivered  it  to  B.f  who  paid  him  the  purchase  money,  and  agreed  to  pay  the  rent  in  arrear, 
and  to  liecome  due  to  the  lessor  in  tnclcase :  Heldf  that  this  was  an  agreeuietil  for  a  sale,  and  that  the  re- 
lation of  landlord  and  tenant  did  not  exist  between  them,  and  that,  therefore,  B  was  not  entitled  to  a 
notice  to  quit. 
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ALBANY,     torn  off.     The  judge  decided,  that  the  deed  coming  out  of  thu 

^^*2^^J^j^..J^^  hands  of  the  defendant,  under  these  circumstances,  no  further 

Jacxsor      evidence  concerning  it  was  necessary.     The*  lease  was,  there- 

^'  upon,  read  in  evidence,  and  the  lessor  of  tiie  plaintiff  proved, 

that  some  time  after  its  execution,  he  went  into  possession  of 

the  premises,  on  which  he  Uved  several  years ;  and  that,  at 

the  commencement  of  this  suit,  the  defendant  lived  on  the 

premises. 

The  defendant,  after  proving  the  hand-writing  of  the  lessor 
of  the  plaintiff,  whose  name  was  endorsed  on  the  lease,  offered 
to  prove  that,  about  ten  years  ago,  Thomas  Benton  agreed  to 
purchase  of  the  lessor  of  the  plaintiff,  the  premises  in  question, 
for  750  dollars,  and  that  Benton  was  to  pay  Bomayne  the  rent 
then  in  arrear,  and  which  should  becoqie  due  thereafter ;  and 
that,  in  pursuance  of  this  contract,  B.  paid  the  lessor  of  the 
[•159]  plaintiff  the  sum  of  7^0  dollars,  ♦who,  thereupon,  endorsee^ 
his  name  on  the  lease,  and  delivered  it  to  Benton,  who  imme 
diately  went  into  possession  of  the  premises,  and  continued  in 
possession  until  his  death,  leaving  a  wife  and  children  ;  and 
the  defendant,  afterwards,  married  the  widow,  and  Uved  with 
her  on  the  premises,  until  the  commencement  of  this  suit. 
The  evidence  was  objected  to  by  the  plaintiff's  counsel,  who 
stated  that  no  rent  had  ever  been  paid  by  Kingsley  or  Benton^ 
that  jfiT.  was  insolvent,  and  that  the  lessor  of  the  plaintiff,  the 
original  lessee,  was  called  upon  for  the  rent.  The  judge 
rejected  the  evidence,  and  charged  the  jury  to  find  a  verdict 
for  the  plaintiff;  and  the  jury,  accordingly,  found  a  verdict 
for  him. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  which  was  submitted  to  the  court  without  argument, 
on  the  above  case,  alM  the  points  and  authorities  stated 
thereon. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  In 
Setts  V.  Badger,  (12  Johns.  Rep,  223.)  we  laid  down  tins 
rule,  that  if  the  narty  producing  an  instrument,  on  notice, 
is  one  of  the  parues  to  the  instrument,  the  custody  of  the 
paper  affords  high  presumptive  evidence  that  he  holds  it  as 
a  muniment,  and,  prima  facie,  it  is  suflicient  proof  of  the  ex- 
ecution. The  same  rule  was  adopted  by  the  Court  of  Com- 
mon Pleas  in  England,  in  Pearce  v.  Hooper,  (3  Taunt.  60.) 
In  that  case  the  chief  justice  observed,  '^  the  mere  possession 
of  an  instrument  does  not  dispense  with  the  necessity  which 
lies  on  the  party  calling  for  it  of  producing  .the  attesting 
witness."  He  puts  the  case  of  an  heir  at  law  being  in  th^ 
possession  of  a  will,  and  the  devisee  brings  an  ejectment,  and 
calls  on  the  heir  to  produce  the  will ;  then  the  heir  claiming 
against  the  will,  it  would  be  hard  that  it  should  be  taken  to  be 
proved  against  him  because  he  produced  it.  Phillips,  (346.) 
says,  the  result  appears  to  be,  that  where  a  party  to  a  suit,  in 
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•arsuance  of  a  notice,  produces  an  instrument  to  which  lie  is    Albany, 

party,  and  under  which  he  claims  a  beneficial  estate,  it  will  ^ctobei%wi9^ 
not  be  necessaiy  that  the  other  party,  a  stranger  to  the  instru-     jacxson 
ment,  should  call  an  attesting  witness  to  prove  the  execution ;  ^• 

but  that  in  other  cases,  the  execution  ought  to  be  regularly 
proved  by  *the  party  who  offers  the  instrument  as  part  of  his  [  *  160  ] 
evidence  in  the  cause.  This  I  consider,  now,  the  settled  law 
upon  the  subject,  with  this  qualification,  that  it  is  immaterial 
whether  the  party  who  calls  for  the  production  of  the  deed  be 
a  party  or  a  stranger  to  it.  In  the  present  case,  the  defendant 
is  not  a  party  to  the  lease,  in  any  sense  of  the  word ;  nor  does 
he  claim,  personally,  any  beneficial  interest  under  it.  This 
case,  therefore,  does  not  come  within  the  rule ;  and  the  plain- 
tiff was  bound  to  prove  the  execution  of  the  lease.  The 
judge,  in  admitting  it  to  be  read,  was  probably  influenced  by 
the  fact,  that  the  names  of  the  subscribing  witnesses  were  torn 
off;  but  there  is  no  proof,  or  circumstance  raising  a  presump- 
tion, that  the  defendant  had  mutilated  the  instrument.  This 
fac;t,  then,  did  not  absolve  the  plaintiff  from  the  necessity  of 
proving  the  hand-writing  of  the'  lessor ;  and,  under  the  circum- 
stimces,  that  would  have  been  the  only  mode  of  proof.  * 

The  objection,  that  notice  to  quit  ought  to  have  been  given, 
is  untenable.  The  relation  of  landlord  and  tenant  never  ex- 
isted between  the  parties.  Benton  purchased  the  interest  of 
the  lessor  of  the  plaintiff,  as  a  lessee  in  the  lease  fi'om  Romayne. 
He  was  not  to  pay  him  any  rent,  but  was  subject  to  pay  the 
rent  to  Romayne.  The  lease  was  never  assigned  in  such  man- 
Dcr,  as  to  vest  Benton  with  the  title,  and,  consequently,  the 
lessor  of  th^  plaintiff  had  the  legal  estate  under  the  lease.  As 
between  them,  it  was  an  agreement  to  sell,  and  in  such  case 
notice  to  quit  is  unnecessary.  (3  Johns.  Rep.  422.  13  Johns. 
Rep.  106.) 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event, 
on  the  first  point. 

New  trial  granted,  (a) 

(t)  Sm  Bortim  ▼.  Krtttmgtr,  poit,  903.    JMmm  r.  Cedi/,  9  Cotom,  140.    . 
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ALBANY, 

October,   1319. 

Fitch  *Fitch  aod  othcrs,  executOFS  of  Fitch,  against 

BALDW15.  Baldwin. 

The  plaintiff  THIS  was  an  action  on  a  covenant  of  seisin  in  a  deed,  tried 
lands  under  the  ^^  the  Saratoga  circuit,  in  June,  1818,  before  Mr.  Justice  (^7m 
Saratoga  pal-  JVc55.  The  dccd,  from  the  defendant  to  the  testator,  was  dated 
pendant.  cWun-  April  23,  1814.  It  was  for  all  that  certain  tract,  piece,  or 
mg  the  same  parcel  of  land,  situate,  &c.,  or  lots  No.  10  and  No.  11,  in  the 
Kayaderosser-  niiUk  allotment  of  tlic  Kayaderosscros  patent,  beginning,  &c. 
as  patent,  exe-  The  defendant  pleaded  that  he  was  seised,  &c.,  in  the  prem- 
to  the  piaintiti;  iscs  SO  convcycd,  and  had  good  right  to  convey,  &c.,  and 
{^  **>«  *.f^?  specially  set  forth  his  title  under  iSie  KayaderDsscras  patent, 
iwciaimed title,  and  avcrrcd,  that  the  premises  were  within  that  patent;  to 

In  an  action  which  the  plaintiff  replied  and  took  issue.  At  the  trial,  the 
plahififf  ?oT  a  defendant,  in  support  of  his  plea,  gave  in  evidence  the  Kay- 
trcach  of  the  adero9seras  patent,  dated  the  2d  of  November,  1708,  the  easterly 

covenant        ol  '  '  * 

seism  in  the  de-  line  of  which  is  bouudcd  by.  the  westerly  line  of  Saratoga 
fendant's  deed   patent ;  a  deed  of  partition,  and  divers  mesne  conveyances : 

on  tlie    sTound 

that  the  land,  and,  to'  coucludc  the  plaintiff  from  denying  the  defendant's 
"'  , /*rJ'  a^^  title,  arid  to  estop  him  from  denyinff  that  tlie  land  in  question 
toga     patent,  was  part  of  lots   10  and   11,  in  the  ninth  allotment  of  the 

tile*'  defendant  J^^l/^^^^o^^^^^^  patent,  offcrcd  in  evidence  a  writing  under 
wa9  not  seised,  the  hauds  and  seals  of  the  defendant  and  the  testator,  dated 

the'  Sntiff'by-  ^^®  ^^^*  ^^  May,  1812,  by  which  it  was  agreed  between  them, 
'accepting  'the  that  the  defendant  should  withdraw  the  suit  which  he  had 
rr*^fi?J^-S.„j   commenced  in  the  Supreme  Court  a£:ainst  the  testator  for 

iromtnertcrend-  _  i.i_i         i.         iiii>*       i    ^^  <•    r»  i 

ant  was  estop-  land  which  he  claimed  to  hold  m  the  town  of  ^Saratoga,  and 

ic^'n/uiat  the  *^^^  ^^^^  party  sliould  pay  his  own  costs;  and  the  testator 
lands  released  released  to  thc  defendant  all  the  land  in  lots  No.  10  and  11, 
r"  lll^j'f'1^^"^  in  the  ninth  allotment  of  the  Kayaderosseras  patent,  that  is 

no  within  Kay-  •tii«i  »ii*»  xi  -r 

aderosseras  pa-  uot  included  lu  the  tcstator  s  deed  from  Jonathan  Ltatvrence, 
[  *  162  ]  .  recorded  in  *the  office  of  the  clerk  of  Saratoga,  and  a  sur\ey 
icm,  or  that  the  was  to  be  made,  exactly  according  to^  the  boundaries  of  the 
(!c<cii(iant  was  ^^^j^  deed,  by  Caleb  Ellis,  tis  soon  as  the  parties  would  procure 

ncj    seisoil    of  i      •  mi         t    n       i  »  mi  1 

the  land  in  con-  Tum  to  ilo  it.  The  defendant,  also,  offered  to  prove  that,  soon 
^t-'""^"^^  w!''7  after  this  agreement,  in  the  lifetime  of  the  testator,  Caleb  Ellis, 

pnor  seism   of        .11        ^^       -,  11        t-  /•iii  -i 

thc      plaintiff  With  the  defendant,  surveyed,  the  hues  of  the  land  occupied 

f^JI^r^^'V^'!^""  ^^  ^^^  testator  under  the  deed  from  Lawrence;  and  that 
whicii  was  ihe  according  to  £uch  survey,  Ihe  lands  so  occupied  fell  within 
''^  The  covenant  ^^^  patent  of  Kayadcrosscras,  locating  that  patent  as  now 
ofseishi  extends  claimed  by  the  defendant,  and  as  it  is  laid  down  on  the  map. 
existing  ^in" 'n  '^^^^  evidence,  the  agreement  and  proof  of  survey  being 
third     person,  objected  to  by  the  plaintiff's  counsel,  was  overruled  by  the 

and  which   •  ,J«^ 

might   .   defeat  J"*igG- 
the  estate  grant- 
ed by  the  defendant. 

If  there  had  been  fraud  on  the  part  of  the  defendant,  and  tlie  plaintiff  had,  bv  undue  means,  and  in 
ignorance  of  his  riglits,  been  induced  to  take  a  deed  of  his  own  land  from  thc  defendant,  it  seems  that  he 
might  have  relief  in  Chancery. 
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The  plaintiff  then  gave  in  evidence  the  letters  patent  for    albanv, 
the  tract  of  land,  called  the  Saratoga  patent,  dated  the  9th  ^^I^^^^^J^* 
of  Octobery  1708,  to  Peter  Schuyler  and  others ;   and  the       fitch 
original  map  and  partition  of  that  patent,  ^  surveyed  and     ^    ^- 
divided  by  John  JR.  Bleecker^  in  1750,  by  which  it  appear-       ^    ^*  ' 
ed,  that  the  premises  in  question  are  within  the  west  end 
of  lot  No.  25.  of  the  grand  division  of  the  Saratoga  patent. 
The  plaintiff  next  gave  in  evidence  a  release  in  fee  from 
Jonathan  Lawrence^  one  of  the  proprietors  of  the  Saratoga 
patent,  to  the  testator,  dated  the  25th  of  January,  1798,  K>r 
the  consideration  of  3,750  dollars,  of  lot  No.  16.,  being  part 
of  lot  No.  25.  of  the  grand  division  of  the  Saratoga  patent, 
containing  165  acres. 

It  was  admitted,  on  the  trial,  that  by  the  location  of  the 
Kayaderosseras  patent,  as  laid  down  on  the  map  of  partition, 
the  premises  in  question  are  included  in  that  patent ;  that  the 
patent  of  Saratoga  laid  down  in  the  said  map,  is  located,  on 
the  supposition,  that  in  running  the  six  miles  west  from  the 
river  at  the  first  station,  the  line  is  to  be  run  according  to  the 
windings  and  turnings  of  Anthony^ s  Kill ;  and  that  the  first 
line  west  of  the  Saratoga  patent,  as  laid  down  on  that  map, 
although  extending  west  six  miles,  according  to  the  windings 
and  turnings  of  that  creek,  extends  but  four  miles  and  a  half 
from  the  river  in  a  straight  line.  That,  according  to  the  loca- 
tion of  the  Saratoga  patent  by  BleecJcer  in  1750,  the  premises 
in  question  are  in  that  patent,  and  no  part  thereof  within  the 
patent  of  Kayaderosseras,  That,  *according  to  Bleeckefs  loca-  [  *  163  J 
tion,  the  first  line  west  extends  six  miles  from  the  river  on  a 
straight  line,  and  that  the  western  line  is,  in  all  places,  but  six 
miles  from  the  river,  in  ^ome  one  direction,  so  that  a  right  or 
perpendicular  line  from  any  part  of  the  premises  in  question  to 
the  river,  will  reach  within  the  six  miles.  That  the  creek 
called  Anthony* s  KiU  does  not  extend  six  miles  into  the  woods 
on  a  straight  line.  That  the  deed  from  Lawrence  to  Fitch, 
the  testator,  includes  all  the  lands  in  the  deed  from  the  de- 
fendant to  the  testator,  on  which  this  suit  is  brought. 

The  jury  found  a  verdict  for  the  plaintiff  for  1,819  dollais 
•and  56  cents,  being  the  consideration  money  expressed  in  the 
deed,  with  interest,  subject  to  the  opinion  of  the  court,  on  a 
case  containing  the  facts  above  stated. 

• 

APKoicn,  for  the  plaintiffs.  All  the  lands  first  purchased  by 
the  testator  from  L.,  were  again  purchased  of  the  defendant, 
and  he  was  thus  seised  under  both  patent^.  We  admit,  that 
if  the  defendant  was  seised  at  all  it  was  under  the  Kayade- 
rosseras patent.  The  patent  of  Saratoga  is  the  eldest,  and  its 
words  of  location  must  be  first  fulfilled.  In  the  construction 
of  the  HoosicJc  patent,  the  court  said,  the  lines  were  to  run 
parallel  with  the  creek,  according  to  its  windings,  as  far  as 
practicable,  so  as,  in  no  instance,  to  be  nearer  than  two  miles 
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ALBANY,     to  the  middle  of  the  cieek.     ][2  Johns.  Cases,  37.)     The  same 

^^I^^^^J^^..,!^^  principle  has  been  adopted  in  the  construction  of  other  patents. 

Fitch        (^  Caines,  363.  367.     2  Johns.  Rep.  297.     5  Johns.  Rep.  440. 

BALDwiir      ^  Johns.  Rep.  102.) 

Bleecker^s  survey  has  been  so  often  before  the  court  that  it 
is  unnecessary  to  remark  upon  it  Parol  evidence  as  to  the 
survey  was  properly  rejected. 

The  covenant  of  seisin,  in  this  case,  was  broken  as  soon  as 
it  was  made.     (2  Johns.  R^.  1.     4  Johns.  Rep.  72.) 

•-  Huntington  and   Van   Vechten,  contra.      The  agreement 

between  the  testator  and  the  defendant  is  of  the  nature,  and 
must  have  the  effect,  of  an  award,  which,  though  it  does  not 
operate  as  a  conveyance,  will  conclude  and  estop  the  party. 
F.,  the  testator,  was,  therefore,  estopped  to  deny  the  defend- 
[*164]  ant's  title.  {Kyd  on  Atoards,  65.  62.)  Besides,  it  was  *an 
agreement  to  settle  a  boundary  line  or  survey.  (2  Caines's 
Rep.  198,  199:  327.  9  Johns.  Rep.  43.  15  Johns.  Rep.  197, 
Doe  V.  Rosser,  3  East,  15.     4  Burr.  2209.) 

Again ;  the  testator  claimed  under  the  Saratoga  patent,  and 
took  a  deed  for  the  same  premises  from  the  defendant,  who 
held  under  the  Kayadcrosseras  patent.  Is  he  not  then  estop^ 
ped,  as  between  the  defendant  and  him,  to  say,  that  this  land 
does  not  lie  in  the  Kayadcrosseras  patent  ?  {Jackson,  ex  dem. 
Broxon,  v.  Ayers,  14  Johns.'  Rep.  224.) 

Again ;  are  the  plaintiffs  entitled  to  recover  the  full  consia- 
eration  and  interest  as  damages,  when  the  testator  has  never 
been  evicted  or  disturbed  ?*  The  land  Ues  in  one  or  otlier  of 
tlie  patents,  and  he  holds  under  both.  This  'negatives  the 
possibility  of  their  ever  being  disturbed  or  evicted. 

The  effect  of  a  recovery  in  an  action  on  the  covenant  of 
seisin  is  to  rescind  the  conveyance.     (5  Johns.  Rep.  53.) 

Henry,  in  reply.  The  agreement  between  the  testator  and 
the  defendant  is  not  an  award,  nor  in  the  nature  of  an  award. 
It  is  a  release  of  any  land  not  comprised  in  L.^s  deed ;  and 
the  agreement  was  merged,  in  the  deed.  The  cases,  therefore, 
which  have  been  cited,  as  to  the  effect  of  an  award,  have  no' 
application.  The  parties  merely  designated  a  person  to  do  a 
certain  act,  or  to  make  a  survey  of  the  land.  This  was  not  a 
submission.  • 

The  plaintiffs,  having  established  a  breach  of  the  covenant 
of  seisin,  ar^  entitled  to  recover  damages  to  the  amount  of  the 
consideration,  with  interest 

Per  Curiam.  The  plaintiffs  have  declared  in  covenant  on  a 
deed  executed  by  the  defendant  to  their  testator,  for  lots  in 
the  Kayaderosseras  patent,  which  deed  contained  a  covenant 
of  seisin. 

The  defendant  has  pleaded,  that  he  was  seised  and  had 
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good  right  to  grant  the  premises,  and  specially  sets  out  his    Albany. 
tiUe.     The  replication  takes  issue  on  the  plea.     The  defend-  ^J^^^^^^^ 
ant  deduced  a  title  to  himself  under  the  Kayaderosseras  patent.        Fitch 
The  plaintiffs  introduced  in  evidence  the  Saratoga  patent,     baldwih 
which  is  prior,  in  point  of  date,  to  that  of  Kayaderosseras,  and 
deduced  a  title  to  their  testator,  by  a  deed  from  *  Jonathan      [  *  165  ] 
Lawrencey  of  the  25th  of  January,  1798,  under  that  patent. 

It  appears  that  the  deed  from  the  defendant  to  the  plaintiffs' 
testator  was  made  under  an  agreement  between  them,  under 
their  hands  and  seals,  dated  the  21st  of  May,  1813,  whereby 
it  was  stipulated  that  Baldwin  should  withdraw  a  suit  he  had 
commenced  against  Fitch  in  this  court,  for  lands  which  Fitch 
claimed  to  hold  in  the  town  of  Sarato^,  each  party  to  pay  * 

their  own  costs ;  and  Fitch  released  to  Baldwin  all  the  lands 
in  lots  No.  10  and  11.  in  the  9th  allotment  of  the  Kayaderos- 
seras patent,  that  were  not  included  within  the  bounds  of 
Fitches  deed  from  Lawrence,  and  a  survey  was  to  be  made, 
according  to  the  boundaries  of  the  said  deed,  by  Caleb  Ellis, 
as  soon  as  the  p^ies  could  procure  him  to  do  it.  The  case 
goes  on  to  state  the  survey  by  Ellis,  and  the  giving  the  deed  by 
Baldwin,  in  pursuance  thereof;  but  as  we  do  not  put  the  de- 
cision on  that  point,  it  is  unnecessary  further  to  consider  it. 
Nor  are  we  called  upon  to  decide  upon  the  construction  of  the 
Saratoga  patent. 

It  is  evident,  that  when  the  agreement  of  the  21st  of  May, 
1813,  was  entered  into,  the  lands  granted  by  the  deed  declared 
on,  were  claimed  by  each  of  the  parties :  by  the  defendant  un- 
*der  the  Kayaderosseras  patent,  and  by  the  plaintiffs  under  the 
ISaratoga  patent.  We  hold  Fitch  and  his  representatives 
estopped  from  alleging,  that  the  lands  granted  did  lie  in  the 
Kayaderosseras  patent,  or  that  Baldwin  was  not  seised  of  them, 
in  consequence  of  the  prior  seisin  of  Fitch  under  the  Saratoga 
patent.  The  allegation,  that  Baldtcin  has  broken  his  covenant 
of  seisin,  by  reason  that  Fitch  owned  the  property  when  he 
purchased  it,  is  repugnant  to  the  direct  acknowledgment  in 
the  act  of  receiving  a  title,  or  taking'a  conveyance  from  Bald- 
win. Paying  a  valuable  consideration  and  accepting  a  deed 
from  Baldwin,  restrains  the  bargainee  from  asserting  that  the 
bargainor  was  not  seised  of  the  premises,  but  that  the  bar- 
gainee was  seised.  The  covenant  of  seisin  extends  only  to 
guaranty  the  bargainee  against  any  title  existing  in  a  third 
person,  and  which  might  defesit  the  estate  granted. 

The  defendant  b  placed  in  an  extraordinary  situation. 
Fitch  acquired  all  the  title  he  had  in  the  premises,  and  *which  [  *  166  ] 
is  admitted  to  be  good,  if  they  lie  in  the  Kayaderosseras  pat- 
ent ;  and  yet,  without  having  rescinded  the  contract  of  sale, 
and  put  naldvnn  free  to  contest  the  question  of  conflicting 
boundary,  the  plaintiffs  proceed  upon  a  supposed  want  of  title 
of  jvhich  their  testator  was  conusant.  It  never  can  be  permit- 
ted to  a  person,  to  accept  a  deed  with  covenants  of  seisin,  and 
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ALBANY,     then  turn  round  upon  hi)  grantor,  and  allege  that  his  covenant 
^^JJ^^^^^^^'  is  broken,  for  that,  at  the  time  he  accepted  the  deed,  he  .him- 
jACKsoif      self  was  seised  of  the  premises.     If  there  had  been. fraud  in 
ViVDER    T-  ^^^  <»se,  and  the  plaintiffs  could  have  shown  that  the  testator 
DSF.         had  been  induced,  by  undue  means,  and  in  ignorance  of  his 
rights,   to   take   a  deed  for  his   own  land,   there  might  be 
relief  in  a  court  of  equity.     In  the  case  of  Jackson,  ex  dem. 
Brown  and  others,  v.  Ayres,  (14  Johns,  Rep,  224.)  the  defend- 
ant had  entered  into  an  agreement  to  purchase  of  one  of  the 
lessors  the  lands  then  in  question,  and  a  deed  had  been  ten- 
dered  and   refused ;  in   an    action  of  ejectment  brought  by 
Brovm,  the  defendant  offered  to  prove  that  one  DobJcins  had 
*  possession  of  the  premises  40  years  before  the  trial,  and  that 

the  defendant  was  in  possession,  claiming  title,  and  had  a  deed 
from  the  heirs  of  Dobkins,  We  held,  that  the  defendant  was 
estopped,  admitting  that  he  entered  under  Dobkins,  o:id  had 
a  deed  from  his  heirs  at  the  time  he  agreed  to  purchase  from 
Broxvn,  unless  he  was  in  some  way  deceived  or  imposed  upon 
in  making  such  agreement.  In  the  present  jcase,  the  agree- 
ment was  consummated  by  a  deed ;  and  upon  every  principle 
the  plaintiffs  are  estopped. 

Judgment  for  the  defendant. 


[  ♦  167  ]      *Jackson,  ex  dem.  Clowes,  against  Catharine  Van- 

DERHEYDEN. 

A/eme covert      THIS  was  an  actiou  of  ejectment,  tried  at  the  Rensselaer 
heweif  person?  circuit,  in  Juli/,  1818,  before  Mr.  Justice  Van  Ness, 
ally  by  a  cove-      The  plaintiff  gave  in  evidence  a  deed  from  Jacob  J,  Van- 
during^tbe  cov-  derhcydcn,  and   Catharine  his  wife,  (the  defendant,)  duly  ac- 
crture.  knowledged,  by  which  they  granted  and  conveyed  to  the  les- 

deed^xecTued  sor  of  the  plaintiff  the  premises  in  question,  in  fee,  with 
bj^  husband  and  warranty. 

nan*'of  wamin-  A  witness  testified,  that  the  premises  were  part  of  an  estate 
t»,  does  not  held  and  possessed  by  the  father  of  Jacob  J  Vanderheyden^ 
\n^tm  **ncilon  under  whom  he  derived  title,  by  devise  or  descent,  and  that 
o^  .  ejectment  he  was  in  possession  of  the  premises  at  the  date  of  the  deed ; 
JS'the  deaiii  of  and  that  the  said  Jacob  died  before  the  commencement  of  this 

her      husband,  suit. 

arrobsequfnily  By  an  agreement,  dated  the  10th  of  April,  1816,  between 
acquired  inter-  the  defendant  and  John  D,  Dickenson  and  others,  the  defend- 

est  in  the  same         ^  .,  -Air  ^i 

lands.  ant  covenanted,  as  soon  as  convenient,  and  when  requested, 

The  right  to 
dower  rests  in  action  only,  and  cannot  be  so  aliened  as  to  enable  the  grantee  to  bring  an  action  in  hii 
own  name.  ^ 

Dower  cannot  be  recovered,  in  an  action  of  ejectment,  until  it  has  been  assigned. 

•Parol  evidence  is  inadmissible  to  show  that  an  execution,  on  which  a  levy  and  sale  had  been  made,  h^d 
been  withdrawn,  and  the  levy  abandoned  by  the  plaintiff,  in  conlnidiction  to  the  shcriflT's  deed. 

The  remedy  of  the  party  is  by  application  to  the  court  to  set  aside  the  sale  under  the  execution 
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to  release  to  tbem  all  right  and  title  of  dower,  as  the  wife     Albany, 
of  Jacob  J,  VanderheijdeUy  in  certain  lands  claimed  by  them,  ^c|^^;«vj^ 
and  giTe  up  all  deeds,  &c.     And  they  covenanted,  on  receiving      Jackson 
such  release,  to  convey  to  her,  in  fee,  lot  No.  242,  part  of  the  „      ^• 
premises  in  question ;  and  to  remove,  and  put  a  barn  standing        den. 
on  the  adjoining  lot,  on  lot  242,  <&c. . 

A  witness  proved,  that  the  defendant  went  into  possession 
of  the  premises  by  virtue  of  this  agreement. 

The  defendant  then  offered  to  prove  a  title  in  John  D. 
Dickenson  and  others,  by  virtue  of  a  judgment  and  execution 
in  favor  of  John  Kimberly,  against  the  said  Jacob  J.  Vander- 
•  heyden,  docketed  the  5th  of  September,  1810,  for  2,000  dol- 
lars«  This  evidence  was  objected  to,  on  the  ground  that  the 
defendant  was  estopped  by  her  deed,  and  the  covenants  in  the 
deed,  from  setting  up  any  thing  in  opposition  thereto.  But 
the  objection  was  overruled  by  the  judge ;  and  *the  judgment  f  *  168  ] 
and  execution,  and  a  sheriffs  deed,  dated  the  12th  of  March, 
1813,  to  John  D,  Dickenson,  for  the  premises  in  question,  and 
the  articles  of  agreement,  were  read  in  evidence. 

The  plaintiff  then  offered  to  prove,  that  the  execution  was 
withdrawn  from  the  sheriff,  and  the  levy  abandoned,  after  the 
levy  was  made,  and  afler  the  return  of  the  execution,  at  the  in- 
stance of  Dickenson,  and  that  Dickenson  was,  in  fact,  the  owner 
of  the  judgment  at  the  time  the  execution  was  so  withdrawn,  and 
the  levy  thereon  abandoned,  and  at  the  time  of  the  sale  under 
it.  But  this  evidence  was  rejected  by  the  judge,  who  charged 
the  jury  to  find  for  the  defendant,  observing,  that  the  covenants 
in  the  deed  did  not  bind  her ;  that,  as  the  plaintiff  had  not  de- 
duced and  proved  title  in  her,  at  the  time  of  executing  the  deed, 
it  could  only  pass  an  inchoate  right  of  dower,  consummated  by 
her  husband's  death,  which  was  interest  not  recoverable  in  , 

ejectment,  and  that  the  deed  could  not  estop  the  defendant 
from  setting  up  an  outstanding  title,  or  any  other  defence ;  and    . 
the  jury,  accordingly,  found  a  verdict  for  the  defendant. 

On  a  case  containing  the  facts  abo.ve  stated,  a  motion  was 
made  for  a  new  trial,  which  was  submitted  to  the  court  with- 
out argument.  * 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
defendant  was  not  estopped  by  the  deed  she  executed  with  her 
husband,  to  the  lessor  of  the  plaintiff,  for  the  premises  in  ques- 
tion. It  is  a  settled  principle  of  the  common  law,  that  coverture 
disqualifies  a  ^cme  from  entering  into  a  contract  or  covenant, 

Cersonally  binding  upon  her.  She  may,  at  common  law,  pass 
er  real  property,  by  ajine  duly  levied ;  and  under  our  statute, 
she  may,  also,  in  conjunction  with  her  husband,  and  on  due 
examination  before  a  competent  officer,  convey  her  real  estate, 
or  any  existing  or  contingent  future  interest  in  it.  But  such 
deed  cannot  operate  as  an  estoppel  to  her  subsequently  acquired 
interest   in   the   same    lands.     The    defendant's    subsequent 
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ALBANY,    agreement  with  Dickenson,  in  regard  to  the  lots  in  question^ 
October,  1819.  ^^  ^^^  affected  by  the  covenants  in  the  deed  to  the  lessor. 
SvtvouR         *The  offer  on  the  part  of  the  plaintiff,  to  show,  that  the 
HuiTVBir      ^'^^  o(  fieri  facias,  issued  under  the  judgment,  in  favor  of 
Kimberly  against  Vanderheyden,  had  been  withdrawn,  and  the 
levy  abandoned,  was  properly  overruled.     It  was  an  attempt, 
collaterally,  to  contradict  the  sheriffs  deed,  and  this  we  have 
held  (Jackson  v.    Croy,   12  Johns.   Rep,   429.)  to  be  inad- 
missible.    The  plaintiffs  remedy,  if  the  facts  would  authorize 
it,  would  be  an  application  to  the  court  to  set  aside  the  sale. 

I  do  not  understand,  that  the  plaintiff  relies  on  the  right  of 
dower  acquired  under  the  deed  from  the  defendant  and  her 
husband.  If,  however,  that  right  is  insisted  on,  the  answer  is 
decisive,  that  it  is  a  right  resting  in  action  only ;  it  cannot  be 
so  aliened  as  to  enable  the  grantee  to  bring  an  action  in  his 
own  name;  afeme  covert,  or  a  widow,  may  release  her  claim 
of  dower  so  as  to  bar  her,  but  she  can  invest  no.  other  person 
with  the  right  to  maintain  an  action  for  it ;  and,  besides,  dower 
cannot  be  recovered,  in  an  action  of  ejectment,  until  it  has  been 
assigned,  (a) 

Motion  for  a  new  trial  denied. 

.  (a)  See  Jaekson  r.  Bixcm,  ante,  123. 126.  Jackson,  ez  dem.  Hooiur,  y.  Ymtng 
6  Ginoei»,2G9. 


Seymour  against  Jonas  Minturn. 

The  plaintiff       THIS  was  an  action  of  assumpsit,  tried  at  the  New-York 
SfuT^Si^  sittings,  in  November,  1818,  before  the  late  chief  justice. 
[  *  170  ]  *The  declaration  contained  the  usual  money  counts,  an  insi- 

S7  °^*1»'  ^'  ^^  computassent,  besides  special  coi:^nts. 
4^da?t  wor^      I"  the  year  1814,  the  plaintiff  lent  to  the  defendant  and  his 
der,  who  en-  partner,  IVilliam  Mintum,  his  promissory  note,  dated  Septem- 
pSJJSred'it*^o  f>^y  13j  1814,  for  2,900  dollars,  payable  to  them,  or  order, 

ri!*^b***k  ^'**?  ^^^^  ^^^  ^^^^'    '^^^  ^^^^  ^^  discounted  at  the  bank 
of  N^'Yorkf^of  Neu^York,  for  the  accommodation  of  TV.  and  J.  IMRntum, 

and     received 
the        money. 

The  note  was  protested  for  non-payment ;  and  the  defendant  bemffinsolTent,  the  plaintiff  signed  a  wnttea 
agreement  dischaiiging  him  from  all,  debts  and  demands,  &c.  ^lie  bank,  (witii  other  creditors,)  also 
executed  the  agreement  by  its  corporate  seal.  Afterwards,  the  plaintiff  paid  the  bank,  as  holders,  the 
amoont  of  the  note,  and  broufffat  an  action  against  the  defendant  for  so  much  poney  paid  to  bis  use : 
Heldf  that  the  release  of  the  oefendant,  by  the  bsnk,  did  not  discharge  the  plaintiff,  as  maker,  especially 
as  the  bank  did  not  know  Ant  whose  accommodation  the  note  was  discounted ;  and  that,  theretore,  tM 
plaintiff  did  not  pay  the  money,  afterwards,  in  his  own  wrong. 

That  the  ajj[ieeroent,  for  want  6f  the  seal  of  the  plaintiff,  could  not  operate  as  a  release;  and  the  coO' 
sideration  being  merely  nominal,  it  could  not  operate  as  an  accord  and  saHsfactum, 

Though  a  promise,  by  words,  may  be  discnaiged  by  parol^  before  it  is  broken  }  yet  where  an  agre»> 
meat  is,  on  an  adequate  consideration,  to  pay  a  sum  certain,  it  cannot  be  discharged  by  an  agreement  to 
receive  a  less  sum. 

Besides,  the  plaintiff  having  no  debt  or  existing  demand,  at  the  time  the  agreement  to  discharge  the  de- 
fendant ¥ras  executed,  that  agreement  could  not  have  the  effect  to  discharge  a  right  of  action  acquired 
sobsequontly,  by  the  payment  of  the  money  by  the  plaintiff,  to  the  holders  of  the  note. 
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wlio  received  the  money  thereon ;  when  the  note  became  due,     Albany. 
k  was  protested  for  non-payment ;  and  afterwards,  on  the  1st  ^«|^^^^^J^' 
of  Jwu^  1816|  the  plaintiff  paid  1,100  dollars  on  acOount  of     setmour 
the  note,  and  on  the  3d  of  January ^  1818,  after  -this  suit  was     ^ihturk 
oommencedy  be  paid  the  residue  of  the  principal  and  interest 
thereon ;  to  recover  the  amount  so  first  paid  by  the  plaintiff, 
the  present  suit  was  brought     The  bank  did  not  know  for 
whose  accommodation  the  note  was  discounted. 

The  defendant's  counsel  read  in  evidc  ^  a  r  ng,  dated 
November  -24,  1814,  signed  by  the  plainti^.  .ud  r  creditors 
of  W  and  J,  AL  and  to  which  the  president  and  directors  of 
the  bank  of  Netp^  York^  were,  also,  parties,  having  executed  it 
by  their  corporate  seal.  This  writing,  after  reciting  that  the 
said  fV.  and  J.  AL  were  indebted  to  the  subscribers,  respeo* 
tively,  on  promissory  notes  or  book  accounts,  which  they,  in 
consequence  of  losses  and  misfortunes,  were  unable  to  pay, 
and  that  in  consideration  of  their  inability  to  pay  and  satisfy 
their  several  demands,  they  (the  subscribers)  had  consented, 
respectively,  to  discharge  them,  (  W,  and  J.  M.,)  and  each  of  . 
them,  of  and  firom  all  future  claims  and  demands  on  account 
thereof:  therefore,  in  consideration  of  the  premises,  and  of 
one  dollar^  &c.,  they,  the  subscribers,  did  thereby  release  and 
discharge  the  said  TV.  and  J.  M.  of  and  from  all  debts,  dues, 
and  demands,  which  they  had  against  them,  or  either  of  them, 
as  drawers  or  endorsers  upon  any  promissory  notes,  or  upon 
accounts,  or  any  contract,  agreement,  or  obligation,  whatso- 
ever. 

It  appeared,  that  the  note  in  question  was  held  by  the  bank 
of  NetO'TorTc,  under  protest,  at  the  time  that  the  above-men- 
tioned release  was  executed. 

A  verdict  was  taken  for  the  plaintiff  for  the  1,100  dollars,  and 
interest,  after  deducting  a  sum  received  before  the  suit,  *on      f  *  ^'^^  1 
account  of  the  demand,  subject  to  the  opinion  of  the  court, 
on  a  case  containing  the  facts  above  stated. 

Bunner,  for  the  plamtiff.  On  the  face  of  the  case,  the 
plaintiff  is  entitled  to  recover.  It  was  objected,  at  the  trial,  that 
the  demand  being  for  money  paid  to  the  use  of  WiUiam  and 
Jonas  JUBrUum,  the  proof  would  not  sustain  an  action  against 
the  defendant  alone ;  and  that  the  variance  was  fatal.  The 
answer  is,  that  this  should  have  been  pleaded  in  abatement 
(2  Johns.  Cas.  383.  Ricev.  Shute,  5  Burr.  2611.  2  Bl 
Rep.  947.)  Then,  as  to  the  release  or  discharge  set  up  by  the 
defendant,  we  contend  that,  as  between  these  parties,  it  is 
void,  not  being  under  seal,  for  want  of  a  consideration,  it  can 
neither  operate  as  a  release^  nor  by  way  of  accord  and  satisfao-  ^ 

turn,  (4  Johns.  Rep.  235  6  Johns.  Rep.  194.  8  Johns. 
Rep.  AAA.  9  JoAtu.  Rep.  358.  2  Johns.  R&p.  186.  5  Johns. 
R^.  387.) 
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ALBANY.        The  bank  of  New-YorJc,  it  is  true,  affixed  their  seal,  but  no 
^^|jS!^[j...J^'  assent  can  be  implied,  to  make  it  the  deed  of  the  plaintiff. 
SxTMouR         This  case  does  not  come  within  the  principle  of  law,  that 
MivTUM      ^®  discharge  of  the  principal  debtor  discharges  the  surety. 
The  case  of  Fenton  v.  PococJc,  (5   Taunt  Rep,   192.)  is  in 
point.     It  was  there  held,  that  it  the  holder  of  a  bill  of  ex- 
change, accepted  for  the  accommodation  of  the  drawer,  takes 
a  cognovit  from  the  drawer,  for  payment  by  instalments,  he 
does  not  thereby  discharge  Uie  acceptor ;  and  that  there  was 
no  difference  between  an  acceptance  for  accommodation  and 
an  acceptance  for  value ;  and  that  the  cases  of  Laxton  v.  Peaty 
(2  Campb.  N.  P.  185.)  and  CoUot  v.  Haigh,  (3  Campb.  281.) 
aecided  by  Lord  Ellenboroughy  were  not  Jaw. 

On  the  face  of  the  note,  as  between  the  parties,  the  maker 
is  the   principal  debtor,   and   the   endorser  the  conditioimT 
security.     The  holder  may  discharge  a  prior  endorser  and  sue 
a  subsequent  one.     {Hayling  v.  Mulhall,  2  Wm.  BL  1235.) 

D.  B,  Ogden  and  T.  A.  Emmet,  contra.  It  is  admitted,  that 
the  objection  as  to  this  not  being  a  joint  action  comes  too  late. 
The  only  point  is,  whether  the  release  or  agreement  in  writing 
[  •  172  ]  was  not  a  discharge  of  the  plaintiff's  right  of  *action  ?  There 
was  no  consideration  paid  for  this  note.  It  was  merely  lent 
by  the  plaintiff  to  the  defendant  and  his  partner,  for  their  ac- 
commodation. The  same  motive  or  desire  to  benefit  his  friend 
induced  the  plaintiff  to  execute  the  release.  The  plaintiff,  by 
writing,  promises  to  pay  the  defendant  a  certain  sum  of  money ; 
he  then  proves,  by  parol,  that  he  was  a  mere  lender  of  his 
name,  by  note.  Surely  if  an  agreement  exists  by  parol,  it  may 
be  released  by  parol.  Solvitur  eo  ligamine  quo  ligatur.  If  the 
defendant  had  brought  an  action  on  the  note  against  the  plain- 
tiff, the  latter  might  have  shown,  by  parol  evidence.,  that  he 
never  received  any  consideration,  but  was  a  mere  lender  of  his 
note  to  M.  and  his  partner.  It  is  said,  here  was  no  release, 
because  it  was  not  under  seah  The  plaintiff  being  a  party  to 
the  instrument,  to  which  the  bank  of  New^York  affixed  their 
seal,  intended,  no  doubt,  to  confer  a  benefit  on  M.  and  his 
partner,  and  to  release  them  from  all  liability  to  him.  If  he 
did  not  so  intend,  it  was  a  fraud  on  the  other  creditors  ^o 
signed  the  discharge.  When  the  writing  was  signed  therfe  was 
no  debt  to  be  released,  nothing  but  a  mere  liability.  Before  a 
right  of  action  accrues,  a  promise  or  liability  may  be  released 
by  parol.  A  promise  before  it  is  broken  may  be  discharged  by 
a  parol  agreement ;  {May  v.  King  12  Mod,  538.  per  Hmt,  Ch. 
J.  Cro.  Car.  383.  2  Lev.  214.)  for  until  there  is  a  debt  or  duty, 
there  is  nothing  on  which  a  release  can  operate.  It  was  un- 
certain whether  there  would  be  a  debt :  so  we  admit  that  it 
could  not  be  an  accord  and  satisfaction,  for  there  was  no  debt 
to  be  satisfied.  But  a  less  sum,  paid  before  the  right  of  action 
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aecnies  and  accepted  by  the  party,  is  a  good  accord  and  salts-    Albany. 
fcction.     UVaikimon  v.  Inshsby  tf  Stokes,  5  Johns.  Rep.  386.  ^!^^^\^ 
S91.   per  Van  Ness,  J.     Co.  Litt.  212.  b.  5   Co.  117.)     A     sevmoor 
promise  to  discharge  a  promise  does  not  require  any  consider-     jitKTOK* 
ation  to  give  it  validity.     There  is  a  pecuniary  consideration 
of  one  dollar,  in  this  agreement,  and  tliat  is  enough  to  prevent 
its  being  a  nudum  pactum. 

Again ;  the  plaintiff  does  not  declare  on  the  note,  but  for 
money  paid  to  the  use  of  the  defendant.  We  were  debtors, 
if  at  all,  to  the  Bank  of  New-York,  the  holders  of  the  note; 
and  they,  by  their  corporate  seal,  do  release  this  debt.  The 
plaintiff,  afterwards,  pays  the  money.  But  for  whose  debt^ 
*not  for  the  debt  of  the  defendant  and  his  partner,  for  they  [*  173  ^ 
were,  then,  duly  discharged  by  the  holders.  How,  then,  can 
it  be  money  paid  to  the  use  of  the  defendant  ?  The  plaintiff 
paid  the  money,  because,  being  the  maker  of  the  note,  he  was 
fegaily  liable  to  pay  it.  The  bank  executed  the  instrument 
with  the  assent  of  the  plaintiff,  who  was,  ako,  a  party  to  it. 
It  is  an  universal  principle,  applicable  to  all  cases  where  the 
relation  of  principal  and  surety  exists,  that  a  discharge  of  the 
principal  is  a  discharge  of  the  surety. 

jSI  Jones,  jun.,  in  reply.  Though,  as  between  these  parties, 
this  was  an  accommodation  note ;  yet  as  regards  the  holders, 
the  bank,  S.  was  the  principal,  and  M.  and  his  partner  the 
Bvreties.  The  bank,  when  they  discharged  the  sureties,  still 
retamed  their  right  of  action  against  the  principal,  the  plain- 
tiff, who  was  the  maker  of  the  note.  4^  to  the  objection,  that 
the  money  was  not  paid  to  the  use  of  the  defendant,  it  would 
equally  apply  in  every  oilier  case  where  ttie  principal  is  dis- 
charged under  a  bankrupt  or  insolvent  law. 

If  there  was  no  existing  debt,  or  no  debt  until  the  plaintiff 
paid  the  money,  on  what  could  the  agreement  or  release  oper- 
ate ?  It  wsfi  no  matter,  then,  whether  it  was  sealed  or  not 
It  could  not  operate  to  discharge  what  did  not  exist.  Suppose 
it,  however,  to  be  the  release  of  a  promise,  it  cannot  be  valid 
without  a  consideration,  there  being  no  seal.  A  seal  imports 
a  consideration.  But  without  a  seal,  it  was  a  simprie  naked 
promise.  It  is  agreed,  that  this  agreement  could  not  be 
pleaded  as  a  release ;  if  good,  it  might,  then,  be  pleaded  as  an 
accord  and  satisfaction ;  for  there  can  be  no  valid  defence  which 
cannot  be  put  into  the  form  of  a  special  plea.  But  would  a 
mere  nominal  consideration  of  one  dollar  be  sufficient  to  sup- 
port a  plea  of  accord  and  satisfaction  ?  Such  a  consideration 
IS  nothing,  unless  to  support  a  right.  No  matter  how  the  case 
Htands  between  the  original  parties  to  the  note.  It  is  true, 
that  we  cannot  sue  on  the  note ;  that  would  be  absurd.  The 
plamtiff  sues  on  the  agreement  between  him  and  the  defend- 
ant, between  whom  it  is  a  case  of  principal  and  surety. 

Admittinsr  that  this  was  a  parol  agreement,  and  that,  as 
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ALBANY.    *gach,  it  may  be  released  by  parol,  still  there  most  be  a  con* 
^^^^^^;^^  sideration  to  support  it. 
Sktmouk  But  it  is  said,  as  the  plaintiff  assented  to  the  release  by  the 

MivTURv  ^^^^  it  is,  in  effect,  a  release  by  the  plaintiff.  There  is,  how* 
ever,  no  evidence  that  the  paper  was  signed  by  the  common 
consent  of  all  the  parties.  The  plaintiff  signed  first  and 
separately,  then  certain  creditors,  and  after  them  the  bank.  It 
does  not  appear  that  the  pl^ntiff,  when  he  signed  the  agree- 
ment, knew  that  the  bank  would  execute  it 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
non-joinder  of  William  Minium,  as  a  co-defendant,  has  very 
properly  been  abandoned.  The  objection  could  have  been 
taken  only  under  a  plea  in  abatement.  The  case  of  Price  and 
Shute^  (5  Burr.  Rep.  2611.)  which  has  never  been  questioned, 
is  decisive. 

The  first  question  is,  whether  the  release  by  the  Bank  of 
New-York,  to  the  Miniums,  destroyed  their  remedy  against 
the  plaintiff,  as  drawer  of  the  note ;  so  that  his  subsequent 
payment  to  the  bank  was  in  his  own  wrong?  The  fact  is  fully 
made  out,  that  the  note  was  discounted  for  the  accommodation 
of  the  Mintums,  it  being  unknown  to  the  bank,  at  any  time, 
for  whose  accommodation  the  note  was  made.  The  release 
by  the  bank  was  operative  as  a  discharge  of  the  Miniums ;  but 
the  bank  had  a  right  to  presume,  that  the  plaintiff  was  the  real 
debtor,  for  he  was  the  maker  of  the  note ;  and  they  had  also 
a  right  to  consider  him  as  consenting  to  the  discharge  of  the 
endorsers.  It  is  not  to  be  doubted,  that  a  compounding  by 
Jie  holder  of  a  note  with  the  endorsor,  with  the  consent  of  the 
Irawer,  does  not  discharge  the  holder's  remedy  against  the 
Atter. 

It  is  indisputable,  that  the  paper  writing,  signed  by  the 

Claintiff,  cannot  operate  as  a  release,  for  the  want  of  a  seal ;  (a) 
ut  it  is  insisted,  that  it  may  be  available  as  an  accord  and 
satisfaction.  The  want  of  an  adequate  consideration  is  an  in- 
superable objection  to  its  operating  in  that  way.  The  consid- 
eration expressed  is  one  dollar.  The  cases  of  Harrison  ▼. 
fVilcox  and  Close,  (2  Johns.  Rep.  449.)  Fiich  v.  Stition,  (5 
Easi,  232.)  and  Cumber  v.  Warn,  (I  Sir.  426.)  are  decided 
I  *  175  ]  authorities  to  show,  that  the  payment  of  a  less  sum  *of  money 
than  the  real  debt  will  be  no  satisfaction  of  a  larger  sum,  with- 
out a  release  by  deed.  But  again,  it  has  been  urged,  that  the 
unsealed  discharge  having  been  given  before  the  plaintiff  had 
paid  any  thing  to  the  bank,  the  implied  promise  raised  by  law 
on  the  subsequent  payment  by  the  plaintiff,  would  be  dis- 
charged by  parol,  without  a  consideration,  on  the  ground  that 
a  promise  before  it  be  broken  may  be  discharged  by  parol ;  and 
we  are  referred  to  the  cases  of  Langdon  v.  Siokes,  {Cro.  Cor* 

(a)  A  release,  without  consul  ('ration,  and  not  under  seitl,  is  void.    Jackson  r 
SfMekhousef  1  Cowen,  12^     Strang  r.  Holmes,  7  C^oen,  224. 
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383.)  and  May  v.  Eingy  (12  Mod.  538.)   These  cases,  undoubt-     ALBANY, 
ediy,  decide,  that  a  promise  by  words  may  be  discharged  by  ^^^^!!!^[J^ 
words,  before  a  breach  of  the  promise ;  but  in  the  broad  extent     Seymour 
in  which  the  proposition  is  laid  down,  these  cases  cannot  be     w[   \  ^ 
supported.     Where  there  is  an  agreement,  upon  an  adequate       "^ 
consideration,  to  pay  a  sum  certain,  the  promisor  cannot  avoid 
that  agreement,  by  an  agreement  to  receive  a  less  sum ;  this 
abundantly  appears  by  the  cases  already  cited.     An  agreement, 
as  in  the  case  of  Langdon  v.  Stokes,  to  go  such  a  voyage  be- 
fore a  particular  day,  may  be  discharged  by  parol,  before  it  is 
broken ;  for  non  constat^  that*  the  promisee  has  any  fixed  or 
certain  advantage  in  the  performance  of  the  voyage. 

There  is  a  decisive  objection  to  the  defence  set  up.  The 
plaintiff  had  no  existing  demand  when  he  signed  the  paper 
writing ;  the  discharge  is  only  of  such  clavnsy  debts,  dues  and 
demands  which  the  piarties  signing  it  respectively  had  against 
the  Miniums,  or  either  of  them,  as  drawers  and  endorsors  upon 
any  promissory  notes  then  held  by  either  of  the  persons  sub- 
flcribinff  the  discharge ;  and  the  recital  to  the  discharge  is,  that 
the  Jmniums  stood  indebted  to  the  subscribers  respectively, 
upon  promissory  notes,  or  book  accounts,  and  that,  in  conse- 
quence of  their  inabiUty  to  pay,  and  satisfy  the  demands 
against  them,  the  subscribers  had. agreed  to  discharge  them 
from  all  future  claims  and  demands  for  or  on  account  thereof. 
Now,  the  plaintiff  had  no  claim,  debt,  due  or  demand  when 
he  signed  the  discharge,  nor  did  the  Mintums  then  stand  in- 
debted to  him  upon  promissory  notes,  or  book  account,  nor  x 
had  he  any  claim  against  them  as  drawers  or  endorsors  upon 
any  promissory  notes.  The  plaintifTs  claim  arose  subsequently, 
and  in  consequence  of  his  payment  to  the  bank ;  and  he  does 
not  bring,  nor  could  he  maintain  a  suit  *a^nst  the  Mintums,  [  *  176  J 
as  endorsors  of  the  note,  for  the  plaintiff  is  the  maker  of  the 
note,  the  payment  of  which  gives  rise  to  this  action.  The  dis- 
charge, therefore,  does  not,  in  terms,  release  the  plaintiffs 
right ;  and,  arguing  from  it,  it  could  not  have  been  the  inten- 
tion of  the  parties,  that  the  plaintiff's  demand,  which  was  then 
altogether  uncertain  and  contingent,  slK>uld  be  discharged. 
The  plaintiff  has  a  right  to  say,  and  he  can  say  it  successfully, 
that  the  discharge  does  not  embrace  his  present  cause  of 
action.     The  plaintiff  is,  therefore,  entitled  to  judgment. 

Judgment  for  the  pltdntifT. 
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ALBANY, 

October,  1819. 

Po\¥£LL  J.  and  T.  Powell  against  Waters. 

A*. 

Mere  delay  to  THIS  was  an  action  of  assunrpsit,  tried  before  Mr.  Justice 
tue  the  pnuci-  Van  Ness,  at  the  Orange  eircuit,  in  December,  1819. 
^Ictl^riJfu!  The  plaintifls  declared,  as  third  endorsees,  against  the  de^ 
of  the  creditor  feudant,  as  first  endorsor  of  a  promissory  note,  dated  July  14, 
JSJIy!  Ai!^  1814,  for  1,500  dollars,  made  by  Bemamin  Wood,  payable 
lay,  therefore,  ninety  day 8  after  date,  at  the  bank  of  riewhurgh,  to  the  de- 
eVoVa^'noie;  fendant  or  order,  who  endorsed  it  to  R.  ^  W,  S»itrt,  who 
M'loritbad  be-  endorsed  it  to  J.  and  T.  Powell  ff  Co.,  by  whom  it  was  en- 
IT  lli^'ha^'  dorsed  to  the  plaintiffs. 

(  *  177  ]  •At  the  trial,  the  defendant  called  Wm,  Smith,  one  of  the 

the  endorser.  endorsoTs  of  the  note,  to  prove  that  the  note  was  made  in 
wiiaia^wirnMs  order  to  be  discounted  at  the  bank  o{  Nettburgh;  and  that 
iisf.fiod  on  a  the  Witness  having  been  entrusted  with  the  note  to  take  to  the 
i'w7*oM'^ilU*8aine  bank,  he  had  fraudulently  put  it  in  circulation.  The  witness 
i»afi»«*«  '»  "oi  testified,  that  the  note  in  question  was  a  renewal  of  a  formei 
TcM  *u'  a  firtt  note  of  the  same  amount,  of  which  B.  Wood  was  the  maker, 
»hown  that  the  and  the  defendant  was  the  endorsor,  and  which  -was  made 
*'\vhcre  ^A.  and  endorsed  for  the  purpose  of  being  offered  for  discount  at 
made  a  note  the  bank  o{ Newburgh,  for  the  accommodation  of  Wood;  that 
cieLmiani*'  or  the  witncss  also  cudorscd  the  note,  and  presented  it  for  dis- 
order, which  count  at  the  bank,  who  refused  to  discount  it ;  that  the  wit- 
by  the  defend-  ucss  then  Called  on  Henry  Parish,  of  the  firm  of  J!  fy,  T.  Pow- 
aiit  for  the  piir.  ^fi  fy   Co.,  to  discouut  the  note,  which  he  did  accordinffly: 

Dose    Oi   beuif 

discounted  at  a  and  was,  at  the  same  time,  informed  by  the  witness  of  the 
accom  ^od  1*^**  ^P^oial  purposc  for  which  the  note  was  made, 
of  A.f  who,  on  The  witness  never  communicated  to  the  defendant  that  be 
Luti^ifaSf^  had  negotiated  the  note  to  J,  8f  T.  Powell  fy  Co.  The  note^ 
cotiated  it  to  a  in  questiou  was  made  and  endorsed  for  the  purpose  of  taking 
a  diicSSlnii°wi?h  **?  ^^^  former  note  of  which  Wood  had  the  ex]clusive  benefit ; 
aknowiedj^of  and  the  former  note  was  taken  up  with  the  proceeds  of  the 
the  circumstan-  pjescut  notc.     The  defendant  did  not  know,  when  he  endorsed 

ccs,    tins    cioes  ■-  ,  .ti**  »i»  -i 

not  amount  to  the  notc  m  qucstion,  that  the  former  note  had  been  negotiated 
can^affecT^Ihe  ^  PowcIl  fy  Co.  The  witncss  Said  he  was  not  present  when 
rights  of  iiie  the  note  in  question  was  signed  by  Wood,  and  endorsed  by 
oi'^  maklf  "oJ  the  defendant.  It  was  deKvered  to  him  by  Wood,  and  he  had 
endorser.  uo  instructions  or  directions  from  either,  in  what  manner  he 

iiegotiSbie  note  ^^^  ^^  negotiate  it,  and  nothing  passed  between  them  on  the 
is  a  competent  subjcct ;  though  Wood  kncw  how  he  meant  to  dispose  of  it, 

witnes8,inasuit 
en  that  note,  to 

truve  any  fact  which  has  arisen  suhscxiuently  to  his  Itecominr  a  party  to  such  note,  which  docs  not  invo1r« 
is  ovnn  turpitude.  By  the  rule  that  a  party  to  a  negotiable  note  cannot  be  a  witness  to  invalidate  it,  is 
understood,  that  a  person  whose  name  appears  on  negotinble  l>apcr,  shall  not  be  admitted  to  say,  that  it 
was  tainted  with  illcs^altty  or  fraud  when  it  passed  from  his  hancis. 

Tnus  a  tecond  endorsor  is  a  competent  witness  to  prove  that  the  third  endorsor  hafi  said  that  be  had  re- 
ceived and  discounted  the  note  on  usurious  interest. 

Where  a  note  is  made  for  the  purpose  of  raising  money,  and  is  discounted  at  a  higher  premium  than  the 
legal  rale  of  interest,  and  none  of  the  parties,  whose  names  are  on  the  note,  could,  as  between  tbemsehreitf 
maintain  a  suit  upon  it,  wlicn  it  became  payable,  if  it  had  not  beeo  discounted,  then  the  trauactioB  it 
usurious,  and  the  note  void. 
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and  both  he  and  the  defendant  well  understood  that  with  the     albany 
avails  of  it  he  was  to  take  up  the  original  note.  October,  isto. 

The  defendant  further  offered  to  prove,  by  the  same  witness,  ^^'^^^i!^^^ 
that  J.  Powdly  one  of  the  plaintiffs,  had  since  admitted  to  him,        ^  v. 
that  the  note  was  usuriously  discounted.     This  evidence  was     Watkr*, 
objected  to  on  the  part  of  the  plaintiffs,  and  overruled  by  the 
judge. 

The  defendant  then  called  Benjamin  Wood  as  a  witness 
and  the  purpose  of  his  testimony  being  stated,  he  was  objected 
to  by  the  plaintiff's  counsel,  but  admitted  by  the  judge.  *He  [  *  178  J 
said  he  was  the  maker  of  both  the  notes  mentioned  by  the  last 
witness ;  that  he  procured  the  defendant  to  endorse  the  first 
note,  for  his  accommodation,  to  be  discounted  at  the  Newbvjrgh 
bunk,  and  the  witness  delivered  it  to  Smith  to  get  it  discount- 
ed there.  The  second  note  was  made  and  endorsed  for  the 
purpose  of  taking  up  the  first,  and  he  delivered  it  to  Smith  for 
that  purpose,  who,  on  his  return  from  Ntv>burgh\  told  the  wit- 
ness that  he  had  negotiated  the  note  to  Powell  fy  Co.  The 
witness  furtlier  stated,  that  when  the  defendant  endorsed  the 
second  note,  he  told  him  that  it  was  to  be  discounted  at  the 
Ntfwl/urgh  bank,  and  with  the  proceeds  the  first  note  was  to  be 
taken  up;  and  he  supposed  that  the  defendant  did  not  know 
that  the  first  note  had  not  been  discounted  at  the  bank,  or  that 
it  had  been  negotiated  to  Powell  fy  Co.  After  the  note  in 
question  became  payable,  October  15,  1814,  Jacob  P.,  one  of 
the  plaintiffs,  told  the  witness,  that  he  would  give  him  time  to 
|)ay,  provided  he  would  give  security.  The  note  was  then  io 
the  hands  of  an  attorney  for  collection,  where  it  remained  for 
about  a  year,  on  the  promise  of  the  witness  to  give  security. 
The  witness,  afler  the  note  fell  due,  had  extensive  dealings 
with  Powell  fy  Co.f  and  had  paid  them  above  4,500  dollars. 
The  witness  failed  in  1816,  until  which  time  he  was  able  to 
pay  his  debts,  and  was  able  to  pay  the  note  in  question  long 
afler  it  fell  due.  On  being  questioned  as  to  the  manner  in 
which  he  paid  the  sum  mentioned  to  Powell  fy  Co.,  the  wit- 
ness said,  that  his  brothers  were  sureties  for  him,  and  two 
hundred  acres  of  land,  of  which  he  was  in  possession,  were 
conveyed  to  them  by  his  &tlier,  at  the  request  of  the  witness, 
which  they  then  mortgaged  to  Powell  8f  Co.,  for  the  debt. 
•  The  attorney  testified  that  the  plaintiffs  put  the  note  in 
question  into  his  hands,  for  collection,  in  June  or  Juh/^  ]d]5 ; 
the  witness  did  not  demand  payment  of  the  defendant  until 
December  following; ;  and  the  note  not  being  paid,  he  com- 
menced a  suit  in  that  month.  Wood  was  then  solvent,  though 
there  were  large  demands  against  him.  His  instructions  were 
to  receive  the  joint  bond  of  Wood  and  the  defendant,  if  they 
offered  it,  paywle  in  one  year,  He  delayed  commencing  the 
suit,  in  consequence  of  the  repeated  promises  of  Woody  to  get 
llie  bond  executed,  which  was  the  *only  security  mentioned.  [  *  179  ] 
He  saw  and  conversed  with  Wood  only,  and  supposed  that  he 
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ALBANY,     communicated  the  proposals  to  the  defendant,  with  whom  he 
Ociobcr,  WI9.  ^as  intimate. 

The  defendant  offered  to  prove  what  a  witness  had  sworn, 
on  a  former  trial,  between  the  same  parties,  on  this  note,  as  to 
the  usury  alleged,  which,  being  objected  to,  was  overruled. 

A  verdict  was  taken  for  the  plaintiffs,  for  1,940  dollars  and 
29  cents,  subject  to  the  opinion  of  the  court,  on  a  case  contain- 
ing the  facts  above  stated. 

The  case  was  submitted  to  the  court,  with  the  points  and 
authorities,  without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
material  points  in  the  cause  are,  whether  the  note  in  question 
was  fraudently  put  into  circulation  ?  whether  the  plaintiffs  are 
bona  fide  holders  of  it  ?  and  whether  the  confession  of  one  of  the 
plaintiffs,  that  the  note  was  usuriously  discounted,  was  admis- 
sible evidence  ?  There  is  no  force  in  the  objections,  that  the 
indulgence  granted  by  the  plaintiffs  to  Wood,  discharged  the 
defendant,  or  as  to  the  overruling  the  proof,  of  what  a  witness 
had  sworn  on  a  former  trial,  as  to  usury  in  the  transaction.  It 
is  decisive,  as  to  these  points,  that  mere  delay  to  sue  does  not 
affect  the  rights  of  the  creditor  even  against  a  surety ;  and  that 
to  entitle  a  party  to  give  in  evidence  the  testimony  of  a  witness 
on  a  former  trial,  it  must  be  shown,  that  the  witness  is  dead ; 
and  this  was  not  shown  or  pretended,  (a) 

The  note  in  question  was  a  renewal  of  one  which  had  been 
drawn  by  Wood,  and  endorsed  by  the  defendant.  The  first 
note  was  intended  to  be  discounted  at  the  Nexvlurgh  bank, 
but  was  discounted  by  the  plaintiffs ;  and  it  appeared,  by  the 
testimony  of  Smith,  an  endorser  of  the  note,  subsequent  to  the 
defendant's  endorsement,  that  the  present  note  wb^  deliverer! 
to  him  by  Wood,  endorsed  by  the  defendant,  without  any  cii- 
rcctions  or  instructions  from  either,  in  what  manner  he  was  to 
negotiate  it,  though  it  was  well  understood  by  Wood  and 
the  defendant,  that  with  the  avails  he  was  to  take  up  the  ori- 
ginal note.  Indepen^lently  of  the  question  of  usury,  there  is 
[  •  180  ]  nothing  in  the  objedlion  ;  the  *first  note  was  made  and  en- 
dorsed to  raise  money  on.  and  it  was  entirely  immaterial  wheth- 
er it  was  discounted  at  the  Bank  of  Nnvf.urgh,  or  elsewhere. 
It  did  not  alter  or  increase  the  responsibility  of  the  endorser ; 
the  money  to  be  raised  was  intended  to  be  for  the  benefit 
of  Wood,  and  he  did  receive  the  money  for  which  the  first  note 
was  discounted.  If  the  plaintiffs  knew,  when  they  received  the 
note,  that  it  was  intended  to  be  discounted  at  the  Bank  of 
NtwhiTgh,  and  had  been  refused,  it  would  not  affect  them,  or 
establish  any  fraud. 

(a)  What  one  swore  on  a  former  trial,  cannot  be  given  in  evidence  anteai 
he  be  dead.  That  he  is  beyond  the  reach  of  prooeas  of  aobpeena,  and  caimeil 
be  found  on  diligpnt  inquiry,  will  not  render  such  proof  admiasible.  WUhur  t. 
SndeUf  6  Coicen,  1G2. 

150 


OF  THE  STATE  OF  NEW-YORK.  180 

Smithy  the  second  endorsor  of  the  note,  and  the  person  who     albanv. 
had  procured  the  plaintiffs  to  discount  the  first  note,  and  had  ^ctober^^im 
negotiated  the  note  in  question  to  them,  to  take  up  the  first      Powkll 
note,  was  asked,  whether  Jacob  Powelly  one  of  the  plaintiffs,      ^  ^-^^ 
had  not,  since  the  note  was  discounted,  admitted  to  him,  that 
it  was  usuriously  discounted.     This  question  was  objected  to 
by  the  plaintiff's  counsel,  and  overruled. 

The  situation  in  which  Smiih  stood  did  not  incapacitate  him 
fi'om  testifying  to  that  fact.  He  was  not  asked  any  question 
involving  his  own  turpitude,  as  whether  the  note  which  he 
passed  as  a  good  and  available  note,  was  void  within  his 
knowledge,  when  he  offered  it  to  the  plaintiffs,  and  that  I  con* 
sider  to  be  the  precise  point  on  which  a  majority  of  this  court,  in 
fVinion  v.  Saidlery  (3  Johns,  Cas,  185.)  (a)  rejected  the  testi- 
mony of  an  endorsor.  The  reasoning  of  Mr.  Justice  Thompson^ 
who  delivered  an  opinion  on  that  side  of  the  question,  proceeds 
on  the  maxim,  that  nemo  alhgans  stuxm  turpitudinem  est  audi- 
endus ;  he  considered  it  as  contrary  to  sound  policy  and  mo- 
rality, that  a  party  to  a  negotiable  note  should  be  admitted  as 
a  witness  to  invalidate  it ;  meaning,  undoubtedly,  to  be  under- 
stood, that  a  person  whose  name  was  on  a  negotiable  paper, 
and  who  had  thereby  contributed  to  its  circulation,  should  not 
be  heard  to  say,  that  the  paper,  thus  sanctioned  by  his  name, 
was  tainted  when  it  passed  from  his  hands.  But  if  it  receives 
its  taint  when  it  is  negotiated  to  the  party  plaintiff,  by  the  facts 
then  happening,  it  is  not  contrary  to  public  policy  or  morality, 
nor  would  it  come  within  the  principle  of  the  decision  of  Win- 
ton  and  Saidler,  to  hear  the  witness  as  to  such  facts,  if  there 
were  no  other  objections  to  his  testifying.  *If  the  plaintiffs  dis-  [  *  1^1  J 
counted  the  first  note  upon  a  usurious  consideration,  and  the 
note  in  question  was  a  mere  substitute  for  that  note,  they  are 
not  entitled  to  object  to  the  evidence,  that  they  themselves 
were  guilty  of  usury,  because  Smith,  whose  name  was  on 
the  note,  was  the  agent  of  Woody  in  making  the  usurious  bar- 
gain. The  principle  in  JVinton  and  Saidler  was  intended  as 
a  protection  for  the  fair  and  bona  fide  holders  of  a  negotiable 
note  or  bill  against  any  prior  transaction,  which  had  already 
invalidated  the  paper,  so  &r  as  regarded  any  person  who  had,  by 
endorsing  the  f>aper,  or  putting  his  name  to  it,  as  a  party,  from 
being  a  witness  to  impeach  it.  The  case  of  Skelding  v.  1  Light 
(15  Johns.  Rep,  275.)  is  in  point  to  show  that  a  party,  whose 
name  is  on  a  negotiable  paper,  may  be  permitted  to  testify 
as  to  any  iacts  which  arise  subsequent  to  the  signature  of  the 
witness.  Upon  authority,  then,  Smith  was  a  good  witness  o 
prove  the  usury  by  the  plaintiffs,  in  their  acquisition  of  the 
note.  (6) 

(«)  Vide  Slafford  ▼.  Rice,  5  Cofoen,  24. 
Jh)  Vide  ATFatlden  r.  MaixeeU,  poet,  188.    Miiers  v.  Palmer y  18  Johns,  Jtep, 
ler.     TuthiU  ▼.  Davis,  20  Johns.  Rep.  235.     Stafiord  v.  Rice,  5  Cowatf  22.     Utiea 
Btmk  y.  Uillard,  Ibid.  153.     Baskins  v.  IVUson,  G  Gnoen,  471. 
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ALBANY 

Oetober, 


iNY.        It  may,  however,  be  urjged,  that  the  purchase  of  the  note 
\2^  by  the  plaintiffs,  at  such  a  discount  lus  would  amount  to  usury^ 
RoixaooM     in  case  the  note  was  origuaally  intended  to  be  sold  to  them,  is 
^'  not,  under  the  circumstances,  usurious,  and  in  feet  that  it  was 

the  mere  purchase  of  the  note  at  a  less  sum  than  its  &ce.  The 
case  of  munn  v.  The  Commission  Company  (15  Johns.  Rep, 
55.)  settles  this  point.  It  is  there  said,  that  if  a  bill  or  note  be 
made  for  the  purpose  of  raising  money,  and  it  ib  discounted  at 
a  higher  premium  than  the  legal  rate  of  inifrost,  and  none  of 
the  parties  whose  names  are  on  it  can,  as  between  themselves, 
maintain  a  suit  on  the  bill  when  it  becoRies  mature,  provided 
it  had  not  been  discounted,  that  then  svcli  discounting  the  bill 
would  be  usurious,  and  tlie  bill  would  be  void.  In  the  present 
case,  the  note  was  endorsed  for  the  accommodation  of  Wood.^ 
and  it  was  not  an  available  paper  in  the  hands  of  either  the 
payee  or  endorser,  until  it  had  been  negotiated  to  the  plaintiffs, 
and  the  transaction,  therefore,  would  be  usurious,  if  the  plaintiffs 
purchased  the  note  at  a  less  sum  than  its  nominal  amount,  de- 
ducting the  interest  for  the  time  the  note  had  to  run. 

It  certainly  was  an  extraordinary  question  which  was  put 
[*  182  ]  ^o  the  witness,  whether  one  of  the  plaintiffs  had  not  admitted 
to  him,  since  the  note  was  discounted,  that  it  was  usuriousiy 
discounted;  for  Smithy  being  the  person  who  transacted  the 
business,  would  himself  know  the  fact.  Still,  however,  I  per- 
ceive nothing  improper  in  the  question ;  his  answer  may  have 
shown  the  relevancy  and  propriety  of  the  inquiry ;  and  it  is 
not  to  be  supposed  that  the  question  would  have  been  entirely 
overruled,  but  under  the  idea  that  Smithy  being  an  endorsor, 
would  not  be  permitted  to  testify  at  all  to  the  usury.  Had  not 
that  idea  prevailed,  the  question  would  have  been  so  shaped 
by  the  judge,  as  to  elicit  all  that  the  witness  knew  on  the  sub- 
ject. We,  therefore,  grant  the  motion  for  a  new  trial,  with 
costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 


^KosEBooM  against  Billington. 


AH  ciMioTBc-  IN  ERROR,  to  the  Court  of  Common  Pleas  of  Montgomery 
or"noie**madc  county.  Rosthoom^  in  1817,  brought  an  action  of  assumjjsit^ 
by  the  ohiigee  Jn  the  couft  bclow,  against  BilHngtony  on  a  promissory  note 
wUhcMlT^^'The  made  by  him,  dated  the  9th  of  January,  1808,  by  which  he 
privily  of  ihe  promised  to  pay  the  plaintiff,  or  bearer,  two  years  after  date, 
!sorf*'*J**'^°»oi  fifty  dollars  and  eighty-eight  cents,  with  interest,  value  received. 

admissible  evi- 
dence of  a  pay- 

inent|  in  favor  of  Uie  parly  makiD^  tlie  endorsement;  so  as  to  repel  the  prcsamption  of  payment  arising 
finom  the  lapse  of  years,  or  to  take  tlie  case  out  of  the  statute  of  limitations,  unless  it  be  first  showa^ 
that  it  was  made  at  the  time  of  \i»  dat^^  or  when  its  operation  would  be  against  the  interest  of  the  party 
making  it;  and  then,  on  such  proof  being  given,  it  is  good  evidence  for  the  considerattoo  of  the  jory. 
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The  defendant  pleaded  non  assumpsit ^  and  actio  mm  accrevit    albanv, 
infra  sex  annos,  to  which  the  plaintiff  replied,  and  took  issue  ^^|^^  ***^- 
thereon.  Kosbboom 

The  cause  was  tried  on  the  10th  of  June,  1818,  and  the  ^  "- 
plaintiff,  after  proving  the  making  of  the  note  by  the  defendant, 
offered  to  prove  an  endorsement  on  the  note,  in  the  hand-writ- 
ing of  the  plaintiff,  dated  October  18th,  1811,  acknowledging 
the  receipt  of  thirty  dollars,  in  part  payment  of  the  note.  This 
evidence  was  objected  to  by  the  defendant's  ^counsel,  and  over-  [  *  103  J 
ruled  by  the  court.  The  plaintiff  thereupon  tendered  a  bill  of 
excepticMis,  which  was  signed  and  sealed  by  the  court,  on 
which  the  writ  of  error  was  brought.  The  jury  found  a  verdict 
for  tlie  defendant,  on  both  issues,  on  which  the  court  below 
gave  judgment. 

• 

Conkling,  for  the  plaintiff  in  error,  contended,  that  the 
evidence  offered  by  the  plaintiff  of  an  endorsement  on  the 
note,  within  six  years  last  past,  was  admissible,  though  not 
conclusive,  and  ouglit  to  have  been  left  to  the  jury.  The 
statute  says,  that  a  lapse  of  six  years  shall  afford  a  presumption 
of  payment ;  but  the  plaintiff  is  not  precluded  from  showing 
circumstances  to  repel  this  legal  presumption.  In  the  case  of 
Searle  v.  Barnnsrion,  (2  Str.  826.  S.  C.  8  Mod.  278,  S.  C. 
Lord  Raym.  1370.  S.  C.  3  Bro.  P.  C.  593.)  the  defendant 
pleaded  solvit  ad  dietA,  in  an  action  on  a  bond,  and  relied  on 
the  presumption  arising  from  the  lapse  of  28  years  from  the 
date  of  the  bond,  in  support  of  the  plea.  To  repel  this  pre- 
sumption, the  plaintiff  offered  in  evidence  two  endorsements 
of  the  payment  of  interest,  on  the  bond,  one  of  which  was 
within  twenty  years,  and  this  evidence,  after  argument,  was 
held  admissible.  This  case  underwent  much  discussion,  and 
was  finally  affirmed  in  the  House  of  Lords.  In  Glynn  v.  Tlie 
Bank  of  England,  (2  Ves^y,  39 — 42.)  Lord  Hardwicke  re- 
oc^izes  the  doctrine  established  in  this  case.  Mr.  Phillips^ 
(Treat,  on  Evid.  117.)  in  commenting  on  the  case,  states  as  a 
fact,  that  the  obligee  died  13  years  after  the  date  (k  the  bond. 
This  is  a  mistake  ;  it  was  the  oMigor  who  was  dead. 

Cady,  contra.  The  cases  cited  are  those  of  bonds,  where  a 
presumption  of  payment  arises  from  the  lapse  of  time  merely : 
and  are  not  applicable  to  the  case  of  promissory  notes,  where 
the  statute  runs  from  the  time  the  right  of  action  accrues,  and 
creates  a  positive  bar.  The  effect  of  the  doctrine  contended 
for,  on  the  other  side,  would  be  a  virtual  repeal  of  the  statute ; 
for  if  the  payee  or-  holder  of  a  note  can,  at  any  time,  by 
making  an  endorsement  of  a  payment  of  interest,  or  a  part  of 
the  principal,  create  evidence  for  *himself,  to  take  the  note  [  *  184  ] 
out  of  the  operation  of  the  statute,  it  will  be  in  vain  for  the 
defendant  to  rely  upon  it. 
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ALBANY,  CottkKngy  in  reply.  The  plea  is,  that  the  plaintiff's  right 
^22^^J[^^J^*  of  action  did  not  accrue  within  six  years.     On  this  issue,  it  is 

KosKBooH  enough  for  the  plaintiff  to  show  an  acknowledgment  of  the 
V.  right  within  six  years.     All  the  cases  show  that  what  would 

be  sufficient  to  repel  the  legal  presumption  in  the  case  of  a 
bond,  is  enough  to  take  a  note  out  of  the  statute.  It  is  not 
like  setting  up  presumption  to  support  a  right.  It  is  merely 
letting  in  one  presumption  of  law,  to  repel  another  presump- 
tion. It  is  evidence  for  the  consideration  of  the  jury,  and 
^  ought  to  be  received,  subject  to  the  direction  of  the  judge. 
There  is  no  danger,  in  such  case,  in  permitting  the  evidence 
to  go  to  a  jury,  with  the  qualification  laid  down  by  Lord 
Elttnborough,  in  Rose  v.  Bryant;  (2  Campb.  N.  P.  321.)  that 
before  admitting  the  endorsements  as  evidence,  the  plaintiff 
must  first  prove  that  they  were  made  at,  or  recently  after,  the 
times  when  they  bear  date,  when  the  effect  of  them  was  clearly 
against  the  writer's  interest.  The  mode  of  declaring  on  the 
original  promise,  and  relying  on  a  subsequent  promise  or 
acknowledgment  of  the  defendant  to  take  the  case  out  of  the 
statute,  on  a  i)lea  of  actio  non  accrevit  infra  sex  annos,  is  the 
settled  and  approved  form  of  pleading.  {Leaper  v.  Tatton^ 
16  East,  420.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court  The 
question  here  is,  whether  an  endorsement  of  a  payment  on  a 
promissory  note,  in  the  hand-writing  of  the  payee,  without 
any  other  evidence  of  the  fact  of  payment,  ought  to  have  been 
submitted  to  the  jury,  as  proof  of  the  payment,  and  thereby  to 
take  the  case  out  of  the  operation  of  the  statute  of  limitations. 

The  case  of  Searle  v.  Lord  Barrington  has  been  much 
relied  on,  as  deciding  this  point.  (2  Str,  827.  ^  Lord  Raytn. 
1370.  S.  C.  8  Mod.  278.  S.  C.  3  Bro.  P.  C.  393.  535 
S.  C.)  The  action  was  on  a  bond,  stated  in  Strange  to  l)e 
dated  in  1697^  and  in  Raymond,  in  1695.  The  plea  was  solvit 
ad  diem  ;  the  defendant  relied  on  the  presumption  of  payment 
[  *  185  j  from  the  lapse  of  time  ;  to  repel  which  the  plaintiff  ^produced 
the  bond,  with  two  endorsements,  under  the  obligee's  hand, 
of  receipts  for  interest,  the  one  in  1699,  and  the  other  in  1707. 
Pratt,  Ch.  Justice,  being  of  opinion,  that  these  entries,  under 
the  obligee's  hand,  who  had  the  bond  in  his  custody,  and 
might  enter  what  he  pleased  upon  it,  could  not  be  evidence 
for  him,  nor  for  his  administrator,  though  they  would  have 
been  good  evidence  against  him,  refused  to  admit  the  evidence. 
Upon  debate,  the  other  three  judges  were  of  opinion,  that  it 
ought  to  have  been  lefl  to  the  jury,  for  they  might  have  reason 
to  believe,  that  it  was  done  with  the  privity  of  the  obligor,  and 
that  the  constant  practice  was  for  the  obligee  to  endorse  the 
payments  of  interest.  A  new  action  was  brought,  and  Chief 
Justice  Raymond  suffered  the  endorsements  to  be  read,  and 
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the  jury  found  for  the  plaintiff.     A  bill  of  exceptions  being     Albany, 
taken,  a  writ  of  error  was  brought  to  the  Exchequer  Chamber,  ^^l^^^r^j^ 
where  the  judgment  was  affirmed.     Aflerwards,  a  writ  of  error    roaxboow 
was  brougnt  to  the  House  of  Lords,  and  the  judgment  was  ^• 

there  affirmed.  Brown's  report  of  the  case  gives  a  fuller 
statement  of  tlie  evidence  than  the  other  reporters  :  It  is  there 
stated,  that  the  chief  justice  held,  that  the  endorsements  were 
evidence  to  be  left  to  the  consideration  of  the  jury ;  ''  and 
other  circumstantial  evidence  being  given  to  induce  the  jury 
to  believe  the  bond  was  not  satisfied,"  there  was  a  verdict  for 
the  plaintiff.  Lord  Hardwicke^  speaking  of  this  case,  (2  Vcs. 
sen.  43.)  says,  '^  in  that  case,  he  takes  it,  the  endorsements 
were  made  and  bore  date  within  the  20  years,  for  if  those 
endorsements  were  dated  after  the  expiration  of  20  years, 
though  they  were  evidence  of  the  actual  payment  of  interest 
after  that  time,  they  would  not  be  evidence  to  take  jt  out  of 
the  presumption.''  Phillips,  in  his  Treatise  on  Evidence,  (117.) 
comments  on  this  case,  and  in  endeavoring  to  reconcile  the 
decision  with  his  view  of  the  law,  asserts  that  it  was  proved 
that  the  obligee  who  made  tlie  endorsements  died  about 
thirteen  years  after  the  date  of  the  bond.  In  the  case  of  Rose 
r.  Bryant,  (2  Campb.  321.)  the  plaintiff  offered,  for  the 
purpose  of  meeting  evidence  of  direct  payment,  to  read 
endorsements  on  the  bond,  acknowledging  the  receipt  of 
interest  and  part  of  the  principal,  not  in  the  defendant's  hand- 
writing, nor  did  it  appear  when  they  were  written,  or  *thni  [  *  186  | 
they  existed  during  the  intestate's  life  time.  Lord  Ellenbor" 
augh  decided,  that  it  must  be  proved,  that  the  endorsements 
were  on  the  bond  at,  or  recently  after,  the  times  they  bore 
date.  Although,  he  observed,  it  may  seem,  at  first  sight, 
against  the  interest  of  the  obligee  to  admit  part  payment,  he 
may,  thereby,  in  many  cases,  set  up  the  bond  for  the  residue. 
If  the  fact  stated  by  Phillips,  that  in  Searle  v.  Barrington,  it 
appeared  that  the  obligee  died  about  thirteen  years  after  the 
date  of  the  bond,  be  correct,  the  principle  of  that  decision 
could  never  have  been  questioned.  The  endorsements  would 
have  been  against  the  interest  of  the  obligee,  and  being  made 
when  no  improper  motives  of  gain  could  have  existed,  it  would 
come  within  the  rule  mentioned  by  Lord  EUenhorough ;  for 
they  must  have  been  made  before  the  presumption  of  payment, 
firom  lapse  of  time,  attached.  But  Mr.  Phillips  does  not 
mention  where  or  how  he  ascertained  this  important  fact,  and 
as  none  of  the  four  reporters  of  the  case  notice  so  controlling 
a  circumstance,  I  must  be  permitted  to  doubt  its  accuracy ; 
especially,  as  it  is  not  conceivable  that  the  cause  would  have 
been  so  severely  contested,  had  that  fiict  existed,  (o)     There 

(a)  It  would  Been),  firom  the  manner  in  which  Mr.  Phillips  states  the  case, 
(p.  115.)  that  he  had  hefore  him,  at  the  time,  the  report  of  it  by  Strange;  but  it 
b  there  stated,  that  the  bond  was  dated  the  24th  of  Jmim,  lGt)7,  and  that,  on  the 
trial  of  the  cause,  *'  tlie  plaintiiF  offered  to  give  in  evidence  an  endorsement  of 

155 


fF7*  CASES  IN  THE  SUPREME  COURT 

ALBANY,     is  one  circuiastaiice  stated  by  Brown^  in  his  report  of  the  case, 

^^J^l;^^;^^'  *which  distinguishes  that  case  from  this.     It  appeared  that 

fttMEBooM     other  circumstantial  evidence  was  given,  to  induce  the  jury  to 

BiLLiflOTo  ^ii^^^  ^^  ^^  "^"^^^  ^^  i^^  satisfied.  What  that  evidence 
was,  we  are  left  to  conjecture.  The  utmost,  however,  that 
was  decided  was,  that  the  endorsements  were  evidence  to  be 
left  to  the  consideration  of  the  jury. 

Since  that  period,  the  distinct  and  independent  provinces 
of  the  court  and  jury  have  been  much  better  understood. 
The  courts,  now,  very  properly  decide  how  far  the  evidence 
is  pertinent  and  proper,  before  it  is  submitted  to  a  jury ;  and 
if  it  be  inconclusive  and  impertinent,  it  is  rejected,  lest  it  might 
produce  an  imprc^r  bias  on  the  minds  of  the  jury.  It  is  a 
fundamental  principle,  that  the  private,  ex  parte  acts  of  an 
individual  shall  not  be  evidence  for  him,  unless  those  acts 
were  in  poUision  with  his  intesest  at  the  time.  To  admit 
evidence  of  the  party's  own  creating,  I  consider  repugnant  to 
every  sound  principle  of  law.  Declarations  by  a  party  in  hk 
own  favor  never  can  be  admitted ;  and  wherein  consists  the 
difference  between  his  declamtion  that  he  had  received  a 
partial  payment  and  his  written  acknowledgment  of  such 
payment  ?  They  are  liable  to  the  same  objection,  as  coming 
fixMn  an  interested  source.  Here  the  endorsement  on  the  note 
was  favcNrable  to  the  plaintiff's  interest,  for  he  thereby  repels 
the  operation  of  the  statute  of  limitations,  and  recovers  the 
balance,  whereas,  without  such  endorsement,  the  demand 
would  be  barred. 

An  endorsement,  therefore,  on  a  bond  or  note,  made  by  the 
obligee  or  promisee,  vrithout  the  privity  of  the  debtor,  cannot 
be  admitted  as  evidence  of  payment  in  fiivor  of  the  party 
making  such  endorsement,  unless  it  be  shown  that  it  was  made 
at  a  time  when  its  operation  would  be  against  the  interest  of 
the  party  making  it.  If  such  proof  be  given,  it  would,  I  think, 
be  good  evidence  for  the  consideration  of  the  jury. 

Judgment  affirmed. 

interest,  nnder  the  band  of  the  oblhree,  in  the  year  1707,  which  was  threereari 
before  the  death  of  the  oblisor."  The  oUifpor,  then,  must  have  died  in  1710,  or 
13  uears  afler  the  date  of  the  bond  ;  and  Mr.  Brown,  who  given  the  same  data 
to  the  bond,  says,  expressly,  that  the  obligor  died  in  April y  1710.  As  none  of 
these  reporters  mention  ttken  the  obligee  died,  the  first  impression  would  be, 
that  the  word  obligee,  in  this  page  of  t£e  treatise  of  Mr.  P.,  was  an  error  of  tba 
press,  did  he  not,  m  page  117,  where  he  remarks,  that  there  ought  to  be  sonie 
extrinsic  evidence  to  prove  that  the  endorsement  was  made  within  the 
S20  years,  add,  thai  **  such  evidence  was  produced  in  that  case,  it  being 
proved  that  the  obligee  who  made  the  endorsement  died  13  years  after 
the  date  of  the  bond.'  That  he  was,  in  fact,  dead  is  certain,  as  the  suit  waa 
brought  by  his  widow,  as  administratriTy  as  stated  by  Raymond^  or  as  ezevufrex, 
as  mentioned  in  8  Mod.,  where  tlie  case  first  appears ;  and  where  it  is  also  men- 
tioned, as  a  circumstance  proved  to  the  jury,  tliat  the  bond  was  found  among 
the  papers  of  the  testator,  afier  his  death,  and  that  he  was  esteemed  an  honest 
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ALBAPiV. 

Oclobcr,   Itfiy. 

*M 'Fadden  against  £.  Maxwell*  m^paddkn 

V. 

,  MaXWK!.!.. 

THIS  was  an  action  of  assumpsit,  tried  at  the  Rensselaer  .    _    . 

XV  i  -tr^te^    I-    £•         m*       V        '         CI  ^     promissory 

aifcuit,  in  December y  1818,  before  Mr.  Justice  bpeiicer,  note    for   vm 

The  acticm  was  on  a  promissory  note,  dated  August  10th,  f„**"*6"'fn*'^i;',lllr 
1816,  made  by  the  defendant  for  600  dollars,  payable  six  was  fiveu  i.y 
months  after  date,  to  Anthony  L.  Maxwell,  or  bearer,  and  by  {o^^.^*;!;;;!;' **,;;! 
him  endorsed  to  the  pliuntin.  At  the  trial,  the  defendant  agreGmeiu  i>c- 
offered  A.  L.  Maxwell,  the  payee  and  endorser,  as  a  witness  ^^^\  the'X^ 
to  prove  that  the  note  wa^s  given  to  him  by  the  defendant,  feiu/am  did  uoi 
upon  condition  that,  if  the  defendant  should  take  a  quantity  ^j),^,,  of^lw.'! 
of  merchandise  from  the  said  A,  Z*.  Maxwell,  then  the  note  u»e  noie  wa.H  lo 
was  to  be  valid,  otherwise  it  was  to  be  void  and  to  be  returned  ?u™ed^w"d  jT. 
to  the  maker ;  and  that  the  plaintiff,  at  the  time  he  received  on  the  sanie 
the  note  for  A.  L.  Maxwell,  was  informed  of  the  condition  on  uT/'knowielv 
which  th3  note  was  given  ;  but  this  evidence  being  objected  of  the  defend 
to  by  the  pisuntiiT,  the  witness  was,  at  first,  rejected  by  the  fhc'nofelo'lha 
judge  ;  but  he  was  admitted,  afterwards,  on  its  appearing  from  piamtio;  to  su. 
evidence,  subsequently  produced,  that  the  plaintiff  held  the  g/j^ddiawVnd 
note  as  a  trustee  for  him.  The  defendant  then  called  the  the  piamifl* 
fubscribing  witness  to  the  note,  who  stated  that  the  defendant  ^^^j/*  IT^ihl 
had  been  in  treaty  with  A,  L.  Maxwell,  for  the  purchase  of  same  date,  pro- 
ail  the  goods  in  his  store,  and  that  the  note  in  question,  and  toS  I87  &Y 
two  other  notes,  each  for  the  same  amount,  were  made  by  the  *««;  "«. .  *« 
defendant,  and  delivered  to  A»  L,  Maxtoell,  upon  condition  ^o°c  was'  jjaitT 
that  if  the  defendant  should,  after  consulting  his  father,  con-  and  if  not,  then 
dade  not  to  take  the  goods,  then  the  notes  were  to  be  mill  was  to^be^'oTd! 
floid  void,  and  returned  to  the  defendant.  The  defendant,  *ho  deicKijun 
abo,  gave  in  evidence  the  following  receipt :  "  Six  months  ^^m,  "ihai'  Tie 
after  date,  for  value  received,  I  promise  to  pay  A.  L.  Maxwell,  «|»o"'^  *^?\  *''*''; 
or  order,  one  hundred  and  eighty-seven  dollars,  if  the  note  of  the  note  not  b"- 
hia  in  my  hand,  endorsed  *by  him  is  ^aid  me  ;  and  if  not,  to  *"«  r  ^J^'^'^q '^ 
be  valid  and  of  no  use  as  an  agreement,  as  witness  mv  hand  ,  X  .f^  ' 
the  10th  day  ofJlugust,  1816.     Michael  MFadden.''    "  ^o^^^iLVi^ 

The  plaintiff  then  oflfered  to  prove  that  the  note  on  which  ^  .  ^  jif^j"" 
this  action  was  brought  was  endorsed  to  him  by  A.  L.  Maxwell,  n.^lani,  '**  the 
to  secure  the  payment  of  213  dollars,  owing  to  the  plain tiif  "jaJ**^;   /f''''^' 

»  M     r      -^f    ^     ri  1    .1     .    1  ^1  •    ^  *      Ihal  Ji.,  the  eii. 

from  A.  L,  Manvelf,  and  that  he  gave  the  receipt,  or  note  dor>or,  was  & 
above  mentioned,  for  187  dollars,  fyr  the  excess  of  the  note  compeient  ^.j- 

neHS     lor     liic 

endorsed,  beyond  the  debt  due  to  him,  and  as  a  memorandum  detendnm.    lo 
that  A.  L.  Maxwell  was  interested  in  the  note  to  that  amount,  prp^^  !*'«  *■  "■ 

m  wm  •  •  1  1*1  A  1    sideratiOii      on 

ami  no  more.     This  evidence  was  objected  to,  on  the  ground  whicii  the  M«*ie 
that  it-wouM  contradict  the  receipt,  and  it  was  excluded  by  was  givi...aud 

»     '  "'     ol     Its     liav:ng 

failed,  and  ihal 
Ike  pli^atiflr  wu  informod,  nt  llie  lime  itf  the  endoi^meBt  to  hhn,  of  tbo9e  faets :  First f  because,  by  the 
Mrecooenl  hctweeQ  M.  nnd  the  plaintiff^the  whole  traosactioo  was  void,  on  the  note  not  being  paid,  and 
vnneli  onffht  to  have  been  retamed  to  m. ;  and,  setandly,  because  M.  was  not  called  to  prove  the  note 
voM  at  lU  iofcption,  bai  to  show  that  it  became  so.  bv  tbo  swhsequeot  detemiination  of  the  dc- 
iSmdant  not  to  take  the  goods,  and  that  the  plaintiff  had  notice  of  tlie  condition  ,on  which  the  note 
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ALBANY,  the  judge,  who  then  stated  that  the  defendant  having  shown, 
^^^^^J^^^^J^-  by  the  receipt  above  mentioned,  tliat  the  plaintiff  held  the 
MTiDDEir  note  in  question  as  a  trustee  for  the  endorsor,  A.  L.  Maxwell 
^-  might  be  admitted  as  a  witness  to  show  the  consideration  upoik 

which  the  note  was  given.  The  witness  was  then  called, 
though  objected  to  by  the  plaintiff,  and  stated  the  terms  and 
conditions  on  which  the  note  in  question,  and  the  other  two 
notes,  were  given,  as  before  testified  by  the  subscribing  wit- 
ness ;  and  that  the  defendant,  after  consulting  with  his  lather, 
gave  notice  to  the  witness,  a  few  days  after  the  execution  of 
the  note,  that  he  declined  taking  the  goods ;  that  the  same 
were  not  removed  from  the  store  of  the  witness,  and  that  the 
defendant  never  received  them,  nor  any  other  consideration 
for  the  note.  The  witness  returned  the  other  two  notes ;  but 
did  not  inform  the  defendant  what  he  had  done  with  the  note 
in  question.  That  at  the  time  he  endorsed  the  note  in  ques- 
tion to  die  plaintiff,  and  took  the  receipt  from  him  for  181 
dollars,  as  evidence  of  the  balance  which  would  be  clue  to  the 
witness,  if  the  note  was  paid,  he  informed  the  plaintiff  of  the 
condition  on  which  the  note  was  given. 

A  witness  for  the  plaintiff,  who  was  present  when  the  note 
was  endorsed  by  A,  L.  M,  to  the  plaintiff,  stated,  that  be 
heard  nothing  said  of  any  condition  on  which  the  note  was 
given ;  and  that  the  defendant  was  a  brother  of  A.  L.  M. 
Another  witness  testified,  that  A.  L.  Af,  in  conversation,  said, 
I  *  190  ]  that  he  did  not  inform  the  plaintiff,  at  the  time  of  ^endorsing 
the  note  to  him,  of  the  condition  on  which  it  was  given. 

A  verdict  was  taken,  by  consent,  for  the  plaintiff,  for  the 
213  dollars,  with  interest,  subject  to  the  opinion  of  the  court 
on  the  question,  as  to  the  competency  of  A.  Jr.  3J.,  the  wit- 
ness, to  prove  the  facts  testified  by  him  as  to  the  note ;  and  it 
was  agreed,  that  if  the  court  should  be  of  opinion,  that  he  was 
not  competent,  then  judgment  was  to  be  entered  for  the  plain- 
tiff, on  the  verdict ;  but  if  the  court  should  be  of  opinion,  that 
he  was  a  competent  witness,  then  a  judgment  of  nonsuit  was 
to  be  entered. 

The  case  was  submitted  to  the  court,  on  the  points  stated 
by  the  counsel,  without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court  This 
case  presents  the  sole  question,  whether  A,  L,  Maxwell  wa.s 
a  competent  witness,  under  the  circumstances  of  the  case,  to 
prove,  that  the  note  in  question  was  given  on  a  consideration 
which  failed,  and  that  the  plaintiff  was  informed  of  that  fiaict 
when  he  took  it,  the  witness  having  endorsed  the  note  to  the 
plaintiff. 

The  objection  now,  also,  taken,  that  he  was  interested,  as 
regards  the  costs  of  the  suit,  ought  not  to  be  discussed,  for 
that  objection  was  not  made  at  the  trial ;  if  it  had  been,  it 
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would,  undoubtedly,  have  been  obviated  by  a  release  of  any     Albany. 
claim  to  costs.  ^^l^^t^;^ 

It  is  clear,  that  the  witness  stood  indifferent  between  the  mtaddzn 
parties.  If  the  plaintiff  recovered,  he  would  have  been  an-  ..  ^• 
Bwerable  to  the  defendant  for  the  amount;  if  the  plaintiff 
Gitled,  he  remained  answerable  to  him  for  the  amount  claimed 
in  this  suit.  The  objection,  then,  is  confined  to  the  mere  cir- 
cumstance of  his  being  an  endorsor,  called  upon  to  invalidate 
a  note  to  which  he  had  given  currency,  by  showing  that  it  was 
without  consideration,  and  that  the  plaintiff  was  apprized  of 
that  fact  when  he  took  it 

It  struck  me,  at  the  trial,  that  the  promissory  receipt  given 
by  the  plaintiff,  on  the  10th  o{  August,  1816,  showed,  that  the 
plaintiff  received  the  defendant's  note  as  a  collateral  security, 
and  that  the  plaintiff  was  a  mere  trustee  for  the  witness.     *It       [  *  191  ] 
is  evident  that  he  was  so  to  the  amount  of  187  dollars. 

The  note  in  question,  and  the  written  stipulation  given  by 
the  plaintiff  to  the  witness,  bear  the  same  date.  The  note 
was  payable  in  six  months,  and  the  engagement  made  by  the 
plaintiff  to  the  witness,  is  to  pay  the  187  dollars  to  the  witness 
in  six  months,  if  the  note  was  paid  to  the  plaintiff;  if  not,  then 
the  agreement  was  to  be  void,  though  the  paper  states  that  it 
was  to  be  valid,  and  of  no  use  as  an  agreement,  but  evidently 
meaning,  that  it  was  to  be  void.  If  the  agreement  was  to  be 
void,  as  regarded  the  witness,  the  whole  transaction  was  to  be  ! 

annulled,  and  the  plaintiff  would  be  bound  to  re-deliver  the  | 

note ;  for  what  right  had  the  plaintiff  to  retain  the  note,  if  he  - 

was  not  to  be  answerable  to  refund  to  the  witness  the  surplus  ! 

of  187  dollars  beyond  what  was  due  from  the  witness?  I  now 
consider  the  agreement,  after  full  consideration,  as  avoiding  the 
whole  transaction.  The  substance  of  the  transaction  is  this : 
the  witness,  being  indebted  to  the  plaintiff,  lodged  this  note 
in  his  hands  as  a  collateral  security,  on  condition  that,  if  the 
note  was  duly  paid,  the  witness  should  receive  187  dollars  of 
the  money,  but  if  not,  then  the  whole  agreement  was  to  be 
null ;  and,  as  a  necessary  consequence,  the  witness  was  to  have 
the  note  re-delivered  to  him.  If  this  is  a  just  exposition  of  the 
agreement,  then  the  retaining  the  note  by  the  plaintiff,  and 
attempting  to  enforce  it,  was  a  violation  of  the  agreement; 
but,  in  another  view  of  the  case,  I  am  satisfied  that  Maxwell 
was  a  competent  witness.  The  note  was  to  take  effect,  or  not, 
by  the  agreement  or  disagreement  of  the  defendant  to  perfect 
the  contract  for  the  witness's  goods  in  his  store.  The  witness 
was  not  testifying  to  any  iact  which  showed  that  the  note  was 
void  in  its  inceplion,  but  that  it^  became  so  by  the  determina- 
tion of  the  defendant  not  to  take  the  goods ;  and  this  fact  i 
being  communicated  to  the  plaintiff,  he  took  the  note  subject 
to  that  condition.  In  the  case  of  Skelding  and  Haight  v 
Warren,  (15  Johns.  Rep.  270.)  we  decided,  that  a  party  to  a 
negotiable  note  might  testify  as  to  any  &cts  subsequent  to  its                            I 
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ALBANY.     oxecuiioD,  that  is,  to  the  signature  of  the  note.     The  plaintiff 
Oeu>t>er,  1819.  jjj  ^^^  ^j^^  ij^jg  jj^j^  |jj  ij^^  usual  course  of  business ;  he 

ZiKLLT      retained  bis  pre-existing  demand  *against  the  payee ;  be  took  it 
^  ^-  only  as  a  collateral  security  for  part  of  the  amount. 

Judgment  of  nonsuit  (a) 


(«)  Vide  PmdcU  t.  WaUr9f  €ude,  p.  176,  and  p.  179,  note. 


ZiELLY  against  Warren. 

In  u  Action  of  THIS  was  an  action  of  debt  brought  by  the  plaintiff  to 
f.ack^**'nioiiey  rccover  150  dollafs,  bet  between  the  parties  on  the  event  of  a 
i>ni<i  by  the  horso  racc.  Under  the  5th  section  of  the  act  to  prevent  horse 
felLron'^a  racing,  &c.  {I  K  R.  L.  223.  sess.  25.  ch.  44.  1  Rev.  Stat.  672.) 
tpii^r,.r  between  which  declares,  that  all  contracts  made,  or  sums  of  money  or 
rar^'uildcrTbc  Other  thing  Staked  or  bet  on  any  such  race,  &c.,  or  on  account 
^V'  ^T^iv^'  of  any  gaming  by  lot  or  chance  of  any  kind,  shall  be  void  ;  and 
A.  '2:23.  \  Rev.  that  it  shail  be  lawful  for  any  person  who  may  have  paid  any 
s^tnt  en.  and  money  or  other  thins  on  the  issue  of  any  such  race  or  same,  to 
S.2  ami  3. 1  N.  rccover  the  same,  m  like  manner  as  provided  \n  the  second  and 
^•/'•.*^')  ***®  third  sections  of  the  act  to  prevent  excessive  and  deceitful 
tiMior^over  g&^iing ;  (sess.  24.  ch.  46.  1  N.  R.  L.  152.  I  Rev.  Stat. 
^ha^'h^rrX  ^^'  ^  ^^')  ^^^  second  section  of  which  act  declares,  that  the 
iii}i"bas  act^uai-  pc^rty  lostng  above  25  dollars,  in  money  or  any  other  thing,  and 
ivKaincdbyihe  ^^ho  shall  havc  paid  or  delivered  the  same,  or  any  part  thereof. 
raec;  ^though  may,  withiu  three  naonths  thereafter,  sue  for  and  recover  the 
the  contract  monev  or  value  of  the  tiiines  so  lost  and  paid  or  delivered,  or 
tAvocn  the  plain-  any  part  thereof,  from  the  tcifmery  with  costs  of  suit,  by  an 

8uin\et,  behi|  A  witncss  for  the  plaintiff  testified,  that  the  plaintiff  and 
a  much  larg^er  defendant,  on  the  29th  of  October^  1818,  made  an  agreement 

sum     on    each  .  ^ 

tide'  and  which  to  run  their  respective  horses,  for  a  purse  or  stakes  of  300 
SnIIif"'w''on  ^^''®*'5>  or  150  dollars  a  side,  and  the  plaintiff  deposited  in  the 
by  the  defend-  hands  of  M.  iX,  the  stakeholder,  IdO  dollars  in  cash,  and  a 
whom  ^""^  oThcr  ^^^^  valucd  by  the  parties  at  20  dollars.  The  defendant's 
|)crsons   were,  horsc  wou  the  racc ;  and  a  witness  stated,  that  the  defendant, 

cimwr''  *Md  **^*^'**'^  ^^  ^^^^  after,  said  he  had  received  the  stakes  and  the 
(ontributcd  to  Bf^oney  which  the  plaintiff  had  deposited  ;  and  had  agreed  to 
"*"^®  „ "?  iIIjS  run  the  race  over  aoain  for  double  the  amount. 

sum,   and    had  i-ii  i  «  i  ■  'i*! 

I  ^'  193  ]  ^^  ^^^  admitted  that  the  action  was  brought  witmn  ttwee 

received     their  HlOnths. 

ii«  money  won*!  ^^^  defendant  offered  to  prove  that  other  persons  were 
interested  in  the  bet,  and  hwi  contributed  money  to  make 
up  the  pisrse  <^  150  dollars,  on  the  side  of  the  plaintiff; 
but  this  evidence  being,  objected  to,  was  overruled  by  the 
judge. 
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/{.,  a  witness  for  the  defendant,  testified^  that  he  was  pres-     Albany. 
eat  at  the  race,  and   that  after   the   race  was  won   by  the  ^^J^l!!!J[^J^ 
defendant's  horse,  M  D.y  the  stakeholder,  said  he  was  going      ZiKi.i.r 
away,  and  could  not  hold  the  stakes  longer ;  and  he  gave  to     ^^^-  ^ 
the  witness  280  dollars  in  money,  in  two  parcels,  one  contain- 
ing 150  dollars,  and  the  other  130  dollars,  and  a  gold  watch. 
The  witness  retained  60  dollars,  part  of  which  belonged  to 
him,  and  the  residue  of  that  sum  to  others,  to  whom  he  paid 
it ;  the  remainder  of  the  stakes  he  gave  to  G.     The  witness 
calculated  the  defendant's  proportion  of  the  130  dollars,  which 
was  34  dollars  and  66  cents.     The  plaintiff's  counsel  objected 
to  the  evidence,  that  other  persons  contributed  to  make  up  the 
defendant's  150  dollars,  but  the  objection  was  overruled  by  the 
judge. 

&.,  a  witness  for  the  defendant,  testified,  that  the  agreement 
to  run  the  race,  for  a  bet  of  150  dollars  each,  was  made  be- 
tween the  plaintiff  and  defendant,  about  ten  days  before  the 
race  actually  took  place,  and  that  each  deposited,  at  the  time, 
30  dollars,  to  bind  the  contract,  which  sum  was  taken  up,  when 
the  150  dollars  on  each  side  was  made  up,  and  deposited  with 
M.  D.,  the  stakeholder :  That  the  witness  and  several  others 
were  concerned  with  the  defendant  in  the  bet,  which  fiict  was 
known  to  the  plaintiff.  That  afler  the  race  was  ovel:,  the  wit 
ness  received  part  of  the  money  staked  from  /{.,  and  distrib- 
uted it  among  the  winners,  but  he  did  not  recollect  how  much 
each  one  received,  nor  how  many  persons  were  concerned. 
That  the  plaintiff  said  to  the  stakeholder,  ^'  they  have  won  the 
money  fairly:  give  it  to  them."  The  watch  was  retained  in  the 
hands  of  the  witness,  until  the  plaintiff  should  redeem  it,  which 
he  had  not  done. 

A  verdict  was  taken  for  the  plaintiff^  for  150  dollars,  subject 
to  the  opinion  of  the  court,  on  the  question,  whether  tlie 
amount  should  not  be  reduced  to  34  dollars  and  66  *cents.       (  *  194  | 
The  case  was  submitted  to  the  court  without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
only  question  arising  on  the  case,  is  whether  the  plaintiff  is 
entitled  to  recover  150  dollars  or  34  dollars  and  66  cents? 
This  depends  on  the  construction  to  be  given  to  the  5th. 
section  of  the  act  to  prevent  horse-racins,  (1  iV.  it.  L.  223. 
1  Rev.  Stat,  672.)  and  the  second  and  third  sections  of  the  act 
to  prevent  excessive  and  deceitful  gaming,  (i  N.  R,  L.  153. 
I  Rev.  Stat.  662.  '^16.)  The  fifth  section  of  the  first  act  de- 
clares every  contract  on  account  of  any  sum  of  money,  or 
other  thing,  bet  or  staked,  or  depending  on  any  horse-race,  to 
be  void  in  law ;  and  it  authorizes  any  person  who  may  have 
paid  any  moneys  or  other  thtngy  upon  the  issue  or  event  of  any 
such  race  or  gamCy  to  recover  the  same,  as  is  provided  in  the 
second  and  third  sections  of  the  act  to  prevent  excessive  and 
deceitful  gaming.     The  second  section  of  the  act  referred  to 
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ALBANY,     authorizes  every  person  who  shall  lose  to  any  one  or  more 
^^J^^^^j^,,!^'  persons  so  phtying  or  betting,  and  shall  pay  or  deliver  the 
ZisLLT      same,  vnthin  three  months  next  thereafter,  to  sue  for  and 
Warm         recover  the  money ^  or  value  of  the  thing  so  lost  and  paid  and 
delivered,  from  the  toinnery  with   costs,  by  action   of  debt 
Was  the  defendant  the  winner  of  the  whole  150  dollars,  or 
of  that  part  only  which  he  contributed  towards  the  purse? 
It  appears    that  the  plaintiff  and  defendant  alone  made  the 
bargain  to  run  the  race,  for  a  purse  of  200  dollars,  to  wit,  150 
dollars  on  a  side.     They,  ostensibly,  were  the  only  persons 
who  furnished  the  money,  and  deposited  it  in  tlie  hands  of  the 
stakeholder.     It  further  appears,  that  the  plaintiff  knew,  that 
several  persons  had  contributed  towards  the  bet  on  the  de- 
fendant's side ;  but  it  does  not  appear  that  he  knew  who  they 
were. 

It  seems  to  me  that  the  defendant  cannot  be  considered  the 
winner  of  any  more  than  the  sum  he  actually  gained  by  the 
event  of  the  wager ;  no  more  ever  came  into  his  hands ;  the 
object  of  the  statutes  is  to  subject  those  who  shall  bet  upon 
horse-racing  to  punishment,  criminally,  and,  also,  to  avoid  the 
contract,  and  place  the  parties  in  statu  quo,  as  to  all  the  moneys 
won  or  lost  on  the  race.  Nominally,  the  defendant  won  the 
[  **  195  ]  150  dollars  fiimished.by  the  plaintiff,  but,  ^n  point  of  fact,  he 
won  only  34  dollars  66  cents.  Both  parties  stand  in  pari  de^ 
licto ;  neither  have  a  claim  to  any  peculiar  favor  or  indulgence 
of  the  court ;  and  if  the  defendant  is  compelled  to  refund  his 
gains,  it  is  all  the  plaintiff  has  a  right  to  demand.  In  the  case 
of  Visscher  v.  Yates^  (11  Johns.  Rep.  S3.)  this  court  looked 
beyond  the  mere  form  of  lajring  the  wager,  and  recognized  the 
rights  of  those  who  had  contributed  to  the  fund,  although  they 
were  not  the  ostensible  persons  who  made  the  contract,  or 
furnished  the  money  to  make  the  deposit. 

Judgment  for  the  plaintiff  for  34  dollars  66  cents. 
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ALBANY, 

October,  1819 

The  People  against  Platt  and  others.  the  peoplk 

V. 

Platt 

THE  defeadants  were  indicted  for  a  nuisance,  at  the  Geu-  By  the  patr 
eral  Sessions  of  the  Peace,  for  Clinton  county,  in  January,  1818.  ^Vjf^"^^^  *** 
The  indietmeiit  contained  three  counts.  The  first  count  stated,  piS!^^\^u, 
that  the  river  Saranac  runs  through  the  county  of  Clinton,  and  ^  &  tract  of 
empties  into  Lake  Oiamplain,  and  that,  before  the  nuisance  east  on  ^iMke 
oomplaiiied  of,  sfdmon  were  accustomed  to  pass,  and  did  actu-  Cham^in.jux^ 
ally  pass,  from  Lake  Chamylain  into  and  up  the  river  Saranac,  on^*^boib^  Sdei 
for  a  distance  of  twenty  miles ;  that  by  the  laws  and  statutes  of  the  river  ^r. 
of  the  state,  it  is  made  unlaw&l  for  any  person  or  persons  to  ^i  squ^-. 
erect  any  dam  or  other  obstruction  *along,  across,  in  and  over  [  *  196  ] 
the  said  river,  in  such  manner  as  to  obstruct  the  course  and  ^'^^jT^"^^'^' 
passage  of  the  fish,  to  wit,  sahnon,  out  of  Lake  Champlain,  ^^sed  to  "umJ 
into,  up,  and  along  the  said  river,  to  the  distance  of  twenty  Pf**^"***/.  ®°^ 
miles.  That  on  the  1st  of  January,  1817,  and  at  divers  other  duJ^^proixT- 
days,  &c.,  the  defendants,  disreffardinir,  &c.,  erected  and  built,  ^y*  ^<^  ^!°s 

•S  '       ^.  J         ,  '         ,  ®  ^'  '     ^,  •!     •       ^      no    reservation 

and  contmued  a  dam,  over,  along,  and  across  the  said  nver,  in  of  the  river,  nor 
the  town  of  Plattaburgh,  near  to  the  entrance  of  the  said  river  any  restriction 
into  Zroftie  Chaw^plmn,  in  such  a  manner  as  to  obstruct  the  ^press^in  the 
passage  of  salmon  out  of  Lake  Champlain,  into,  up,  and  along  S|^>>  ^^  ^ 
the  said  river,  for  the  distance  of  twenty  miles,  &c.,  to  the  nght^of  Me^ 
evil  example,  &c.,  contrary  to  the  statute  in  such  case  made,  JIJ^';^'*'°j"  {{[g 
&c.  The  second  count  stated  that,  from  time  immemorial,  patent,  it  not 
the  Saranac  has  run  through  the  county  of  Clinton,  and  town  bri"nver  *^& 
of  Plattsburgk,  and  emptied  into  Lake  Champlain,  and  that  erection '  of  a 
before  the  nuisance  complained  of,  salmon  were  accustomed  b**The^*ai'enicc' 
to  pass,  and  did  actually  pass,  from  Lake  Champlain,  into,  and  in  1786,  near  the 
up  the  Saranac,  for  a  long  distance,  and  above  the  nuisance  ^y^r^^by  wh!^ 
complained  of,  to  wit,  20  miles ;  and  that  on  the  2dth  of  March,  tatmim  are  piv- 
1800,  there  was,  and  for  a  long  time  before  had  been,  a  mill  ^'^If^^  „J'?,^ 

i'l*  •  1  .'.,..  passing  up  ine 

dam  across  the  said  nver,  near  its  month,  to  wit,  within  sixty  river  from  the 
rods,  which  dam  was  constructed  in  such  a  manner,  as  wholly  JJcfibicL"a8  **a 
to  obstruct,  and  did  obstruct  the  usual  course  of  salmon  com-  public  nuisance, 
ing  up  the  said  river;  and  that  on  the  1st  of  October,  1801,  ^J^^^J^  ,Jif 
and  from  the  26th  of  March,  1800,  and  for  a  long  time  before  nor  under  liie 
and  since,  continually  to  the  present  time,  the  said  mill  dam  ^^^^^J^^^ 
was  not  constructed,  or  altered,  by  making  a  slope  thereto,  >a  in  certam 
not  exceeding  45  degrees,  and  planking  the  same  in  such  ^)^sdo^^^, 
smooth  manner,  that  salmon  might  easily  pass  over  into  the  isoi,  (i  k.  d 

U.  c1i.l27.)  and  re-enacted  April  5th,  1813,  (S  N.  R.  L.  S38.  36  sew.  ch.  62.  aecl.  3.  3  Rev.  Stat.  318.) 
which  reqoired  the  owners  of  roil)  or  other  dams,  which,  on  the  28th  of  March,  1800,  were  made  acnras 
«nT  river  or  creek  running  into  Lake»  Ontario,  Erie  or  Cliamplain,  so  as  to  obstruct  the  usual  coim)«^  of 
safmon  in  f^mne  up  those  rivers  and  creeks,  to  alter  their  dams,  by  ttnaking  9lope»  to  them,  in  the  manner 
prescribed,  so  Uiat  srimon  might  freely  pass  over  the  dam. 

Thoee  slatates  oiight  to  be  construed  with  an  implied  exception  of  such  rivers  or  streams  (not  being 
navigable)  a^  had  been  fully,  and  absolutely,  granted  by  the  state,  wilhout  any  reservation,  or  limitation 
ia  the  use  of  them* 


Aad  those  sUtutea,  so  far  as  they  affect  the  rights  of  Z.  Platt  and  his  assigns,  to  the  absolute  and  exchi 
sive  eijoymcnt  of  the  Saranac.  within  the  bounds  of  the  patent  to  him,  or  unpair  the  obligation  of  the 
cootract,  are  mcoustitmidnal  and  void. 
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ALBANY,     waters  above  the  dam,  nor  by  removing  the  obstruction  of  the 

^^!^\i^,  said  dam,  in  any  other  manner,  so  that  sabnon  might  freely 

Tmk  People  poss  into  the  waters  above  the  dam ;  but  the  said  dam  remains, 

„  '•  6lc.     And  that  the  defendanU,  on  the  2dth  of  March.  1800, 

■  1  ATT 

and  since  to  the  present  time,  have  possessed,  repaired,  and 
kept  and  supported  the  said  dam  across  the  said  river,  so  as 
wholly  to  obstruct  the  usual  course  of  the  salmon,  &.c.  The 
third  count  stated,  that  before  the  nuisance  complained  of,  and 
for  time  immemorial,  salmon  were  accustomed  to  pass,  and  did 
actually  pass,  out  of  the  Lake  Champlain,  into,  and  up  the  said 

[  *  Ifn  ]  river,  &c.  That  since  the  28th  of  Marchy  1800,  ^there  had 
been  a  dam  across  the  SaroTutCj  &c.,  and  which  had  not  been 
constructed,  or  altered  by  making  a  slope,  &c,  so  that  the  sal- 
mon might  pass  above  it,  &c.  And  that  the  defendants,  on 
the  Ist  of  Mayy  1816,  had  possessed,  repa*red,  and  constantly 
kept  up  the  said  dam,  in  such  manner  as  wholly  to  obstruct 
the  passage  of  salmon  up  the  said  river,  &c. 

A  great  number  of  witnesses  were  examined  on  the  trial  of 
the  indictment.  It  appeared,  that  in  1784,  the  country  through 
which  the  Sarancu:  runs  was  wild  and  uninhabited  ;  and  a 
patent  for  a  tract  of  land,  dated  the  26th  of  Octobery  1784,  was 
granted  to  Zephaniah  Piatt,  which  is  bounded  on  the  east  by 
Lake  Champtainy  and  extending  west,  on  both  sides  of  the 
Saranac  river,  being  seven  miles  square.  This  patent  con- 
tained no  other  exception  or  reservation,  except  those  of  "  all 
mines  of  gold  and  silver,  salt  lakes,  springs  and  mines  of  salt, 
and  carrying  places  upon  any  water  communications,  which 
may  be  found  or  contained  within  the  Kmits  of  the  said  land, 
and  two  small  tracts  for  the  use  of  a  minister  of  the  gospel, 
and  a  public  school."  It  was  admitted,  that  the  defendants 
derived  a  regular  title  to  the  mill  property,  with  its  appurte* 
nances,  including  the  dam,  pond,  and  the  land  on  both  sidec 
of  the  Saranac,  under  this  patent.  The  first  dam  erected  by 
the  patentee  was  in  1785  or  1786 ;  and  at  that  time  there  were 
but  two  or  three  inhabitants  above  the  dam.  The  patentee 
exercised  exclusive  acts  of  ownership  over  the  river  and  itt 
waters  where  the  mill,  dam  and  pond  now  are,  from  the  time 
the  first  dam  was  erected ;  and  the  subsequent  proprietors  and 
possessors  under  him  have  continued  to  exercise  the  same 
ownership.  The  Saranac  rises  in  the  Highlands,  near  the 
head  waters  of  the  Hudson,  and  runs  nearly  east,  until  it 
'  empties  into  Lake  Champlain,  near  Cumberland  bay.  It  is  a 
rough,  rapid,  and  shallow  stream,  with  a  rocky  bed,  until  it 
approaches  the  town  of  Plattsbur^h.  There  is  a  (all  of  water 
about  three  miles  above  the  mills,  of  about  15  feet,  called 
''  Vredenbergh  Falls ;"  and  another  fall,  about  7  miles  fnun 
the  Lake,  called  the  "  Great  FallsJ^  The  river  is  not  naviga- 
ble for  any  kind  of  boats  or  craft  ;  and  no  timber  was  floated 
down  the  river  until  about  the  year  1810,  and  the  defendants 

f  *  198  ]      received  compensation  *for  the  privilege  of  floating  it.     No 
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rajU  of  timber,  or  crihs^  can  be  floated  down  the  nver,  but    Albany, 
only  single  pieces,  or  saw-logs,  and  that  only  during  freshets,  ^^tobei^jsis 
or  two  or  three  times  in  the  year ;  and  even  then  it  is  attended  tbk  Pxon.i 
with  so  much  difficulty,  that  transportation  by  land  is  generally       p  ^; 
preferred. 

Before  the  dam  was  erected,  in  1786,  salmon  were  seen 
above  it ;  and,  after  it  was  built,  many  were  caught  at  the  foot 
of  tlie  dam,  but  none  above  it  In  1797,  the  old  dam  was 
pulled  down,  and  a  new  one  erected  about  40  rods  below  it 
In  1801,  within  the  time  required  by  the  statute,  a  sluice  way 
or  </ope  was  erected  for  the  purpose  of  enabling  salmon  to 
ascend  the  dam  into  the  river  above ;  but,  on  account  of  the 
shallowness  of  the  water,  they  have  never  been  able  to  ascend ; 
and  the  number  which  used  to  appear  had  greatly  diminished. 
Salmon  begin  to  ascend  the  river  from  the  lake,  in  June  and 
Ja/^,  but  most  in  August  and  September.  The  timbers  of  the 
sluice  way  or  slope,  are  about  forty  feet  long,  and  the  dam  is 
about  14  feet  high.  The  elevation  of  the  sluice  is  about  30 
degrees ;  and  it  could  not  be  altered  or  so  constructed  as  to 
permit  salmon  to  ascend  above  it,  without  injuring  the  mills. 

» A  verdict  was  entered,  by  consent,  for  the  defendants, 
subject  to  the  opinion  of  this  court,  on  a  case  made,  which 
either  party  might  turn  into  a  special  verdict ;  and  that  all 
proceedings  should  be  removed  into  this  court,  and  such 
judgment  be  entered  as  the  court  might  direct. 

Sperry^  for  the  plaintiffs.  By  the  last  section  of  the  act  for 
the  preiervatian  of  salmon  in  certain  rivers  running  inio  kikes 
Ontario,  Erie,  and  Champlain,  passed  the  2dth  of  March, 
1800,  (sess.  23.  ch.  74.)  it  is  enacted,  that  '^  the  owners  of 
mill  dams  or  other  dams,  now  erected  or  made  across  any  of 
the  said  rivers  or  creeks,  or  across  any  river  or  creek  running 
into  lakes  Ontario,  Erie,  or  Champlain,  so  as  to  prevent  the 
usual  course  of  the  salmon  from  going  up  the  said  rivers  or 
creeks,  shall,  within  eighteen  months  from  the  passing  of  this 
act,  so  alter  such  mill  dam  or  other  dam,  by  making  a  slope 
thereto  not  exceeding  forty-five  degrees,  and  planked  in  such 
smooth  manner  that  salmon  may  easily  pass  *up  over  into  the  [  *  199  ] 
waters  above  the  dam,  or  by  removing  the  obstructions  of  such 
dam,  in  any  other  manner,  so  that  salmon  may  freely  pass  into 
the  waters  above  the  dam,  on  penalty  of  200  dollars,  &c. ; 
and  in  case  such  mill  dam,  or  other  dam,  shall  not  be  so  altered, 
as  aforesaid,  within  the  time  al>ove  mentioned  for  that  purpose, 
such  mill  dam,  or  other  dam,  shall  be  deemed  a  public  nuisance, 
and,  as  such,  shall  be  removed  in  like  manner  as  public  nui- 
sances are  by  law  removed."  This  section  was  re-enacted,  on 
the  revision  of  the  laws  in  1801,  (1  JT.  Sf  A.  L.  422.  sess.  24. 
ch.  127.)  and  the  same  act  is  to  be  found  in  the  last  revision 
of  the  laws  in  1813.  (2  N.  R.  L.  238.  sess.  36.  ch.  61.  s.  3. 
3  Revised  Statutes,  318.) 
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ALBANY.         ladependcnt  of  this  statutory  prohibition,  on  principles  of 
^J^|^|!;^^^^,J^*  the  common  law,  the  defendant  had  no  right  to  obstruct  the 
Thk  Peoplb  passage  offish  up  the  river.     In  Shato  and  others  r.  Crawford, 
p  V-  (10  Johns.  Rep.  936.)  this  court  laid  down  this  principle,  that 

"  every  owner  of  a  mill  dam  on  a  stream  which  fish  from  the 
ocean  annually  visit,  js  bound  to  provide  a  passage  way  for  the 
fish  to  ascend."  In  that  case,  the  Battenkilf,  in  the  county 
of  Washington^  though  not  declared  by  statute  to  be  a  public 
highway,  yet  having  been  used  by  the  public,  for  more  than 
26  years,  for  the  purpose  of  floating  down  timber  and  boards, 
it  was  held,  that  the  usage  had  grbwn  into  a  public  right,  and 
that  an  action  would  lie  against  a  person  for  obstructing  the 
passage  of  rafts,  by  the  erection  of  a  mill  dam.  In  Stoughton 
and  others  v.  Bakery  (4  Mass.  Rep.  52'2.)  which  was  the  fcase 
of  a  dam  across  the  Neponsct  river,  the  Supreme  Court  of 
Massachusetts  laid  down  the  same  doctrine.  The  defendant, 
in  that  case,  claimed  under  a  grant  of  a  mill  dam,  and  a  weir 
for  taking  fish,  appurtenant  to  the  dam,  in  1688,  from  the 
town  of  Dorchester,  by  which  the  grantee  had  a  several  fishery, 
which  was  confirmed  by  the  colonial  legishture,  and  without 
any  sluice  way  for  the  passage  of  fish,  until  1789,  when  the 
legislature  directed  that  a  passoge  should  be  opened  for  fish. 
Chief  Justice  Parsons,  who  delivered  the  opinion  of  the  court, 
said,  that  whether  the  defendant  had  a  franchise  of  a  several 
fishery,  or  not,  made  no  difference.  The  public  still  had  a 
right  to  have  a  convenient  passage  way  for  fish  to  ascend  the 
river  to  the  ponds  ;  and  that  every  owner  of  a  mill  dam  holds 
[  *  200  ]  it  on  the  condition,  *'or  under  the  limitation,  that  d  suflficimt 
and  reasonable  passage  way  shall  be  allowed  for  the  fish. 
iThat  this  limitation,  being  for  the  benefit  of  the  public,  was 
not  extinguished  by  any  inattention  or  neglect  in  compelling 
the  owner  of  a  mill  dam  to  comply  with  it. 

It  is  no  objection,  in  this  view  of  the  case,  that  the  Indict- 
ment is  laid  contra  formam  statxcti ;  for  those  words  may  be 
rejected,  if  necessary,  and  the  indictment  is  maintainable  at 
common  law.     (1  Chitty  C.  L.  238.     2  Hawk.  Indict.  St.) 

It  will  be  contended  by  the  defendants,  that  the  Saranac  is 
not  a  navigable  river,  and  that  the  defcndimts,  after  the  exclu- 
sive enjoyment  of  their  property  for  so  many  years,  cannot 
now  be  disturbed.  The  cases  which  have  been  cited,  show 
that  no  laches  can  be  imputed  to  the  government  or  the  public. 
But  it  will  be  said  that  the  act  of  the  legislature  was  con- 
trary to  the  constitution,  and,  therefore,  void.  The  right  of 
the  legislature  to  regulate  the  use  of  navigable  waters  within 
the  territory  of  the  state  cannot  be  questioned.  (9  Johns. 
Rep.  561 .)  The  legislature  have  declared  most  of  the  rivers 
and  creeks  in  the  state,  public  highways,  and  have  provided 
for  the  punishment  of  those  who  shall,  by  mills,  dams,  or 
weirs,  obstruct  their  navigation.  The  different  acts  on  the 
subject,  passed  from  time  to  time,  are  embodied  in  the  revised 
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act  of  1813,  (2  N.  R.  L.  285.  sesa.  36.  c.  47.)    The  legkla-     Albany, 
tore  have  never  considered  these  acts  as  unconstitutional.     If  ^^Ji^J^,.,i^ 
these  private  rivers  are  thus  made  public  highways,  the  ob-  tux  Pcmplc 
Btruction  of  tfiem,  whereby  the  public  are  prevented  from  using       pi,][Vt 
them  in  the  usual  manner,  is  a  nuisance.     The  Battenkill  is 
a  much  smaller  stream  than  the  Saranac.     But  the  court  said, 
that  though  it  was  omitted  in  the  acts  declaring  certain  rivers 
and  streams  highways,  yet  the  public  had  acquired  a  right  to 
use  it.     '^A  river  not  navigable,  in  the  common  law  sense  of 
.the  term,  and  though  the  fee  of  it  belongs  to  the  owners  of  the 
adjoining  banks,  may  still  be  liable  to  the  public  uses  of  rafting 
and  boat  navigation,  as  a  public  highway."     (10  Johns,  Rep. 
237.     3  Cainesy  307.  318,  319.)     But  there  is  an   express 
reservation  in  the  patent  to  Z.  Piatt,  of  all  carrying  places  on 
all  waters  within  the  land  granted.     There  is,  also,  an  implied 
reservation  as  to  roads  or  liighways*  *(14  Johns.  Rep.  255.     1       [  **  201  ] 
Mod.  105.     mUeSy  265.     4  Burr.  2162.  2165.) 

Should  the  statute  of  limitations  be  objected,  it  may  be  an* 
swered,  that  the  maintaining  and  keeping  up  the  dam,  without 
allowing  a  free. passage  to  salmon  above  it,  is  a  continued 
nuisance.' 

Walworth,  contra.  1.  The  Saranac  is  not  a  navigable  nver, 
and  the  obstruction  of  it,  therefore,  is  not  a  public  nuisance ; 
and  if  navigable,  the  public  right  is  extinguished  by  the  long, 
uninterrupted,  and  exclusive  possession  and  enjoyment  of  it 
by  Z.  Platty  and  the  defendants  under  him.  Inland  waters 
or  streams  are  of  three  kinds:  1.  Arms  of  the  sea,  where  the 
tide  usually  ebbs  and  Hows,  which,  belonging  to  the  crown  or 
government,  no  individual  can  have  any  right  therein,  except 
by  grant.  (1  Har^.  Law  Tracts,  17.)  2,  Large  navigable 
rivers,  used  for  navigation  by  vessels  and  boats :  such  as  the 
Hudson,  the  Suswehannah,  and  Connecticut  rivers.  By  an 
act  passed  9th  of  March,  1771,  and  which  was-  re-enacted  the 
31st  of  March,  1785,  the  legislature  of  Pennsylvania  declared 
the  Susquehannah  a  public  highway.  (2  Laws  of  Pennsyhor 
ma,  311.  ch.  1144.)  3.  Streams  of  water,  not  navigable,  and 
which  belong,  exclusively,  to  the  owners  of  the  adjacent  soil. 
(1  Harg.  Tracts,  5.  8.  9.) 

To  make  a*Tiver  a  navigable  or  public  river,  it  must  be  navi' 
gable  at  all  seasons ;  not  occasionally,  when  swollen  by  rain  or 
freshets.  There  is  scarcely  a  stream  or  rivulet  in  the  country 
that  may  not,  at  some  time,  be  so  swelled  by  rains  as  to  be 
conveniently  used  by  the  public  for  floating  rails,  or  even  for 
boats.  But  the  evidence  in  this  case  shows  that  no  boat  ever 
went  up  or  down  the  Saranac ;  that  it  cannot  be  passed,  in 
ordinary  seasons,  even  with  a  canoe.  Timber  cannot  be  float- 
ed down  in  ra/is ;  and  large  single  pieces  pass  down  with 
great  difliculty,  and  at  much  expense.  The  case  of  Shccw  v. 
Crawford  is  not  applicable.     It  was  decided  on  the  principle 
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ALBANY,     that  the  Baiienkill^  having  been  used  as  a  public  highway  lor 
^^JjS^^^,,,i^*  27  years,  a  right  oif  passage  had  been  acquired  by  the  public ; 
Trk  PcorLK  and  the  cases  show,  that  exclusive  use  or  possession  of  water, 
p  "'  in  any  particular  way,  for  20  years,  gives  a  right.     {Bailey  v. 

I  m^\  Shawy  6  East,  ♦208—214.  3  Caints,  316.  Coirp.  102.  10 
Johns.  Rep,  380.  3  Term  Rep.  159.)  Twenty  years  peace- 
able and  uninterrupted  possession  is  sufficient  to  afford  the 
presumption  of  a  grant,  and  that  grant  is  presumed  to  be  com- 
mensurate with  the  right  actually  enjoyed.  (2  &iund.  175.  n. 
(a)  1  Bos.  fy  Pull.  402.  Phillips's  l^?.  122.)  The  exclusive 
enjoyment  of  this  river  by  the  patentee,  and  those  claiming 
under  him,  from  the  year  1785,  was  fully  proved.  The  Sar 
anac,  for  seven  miles  from  its  mouth,  is  included  within  the 
patent  to  Z.  Plati,  which  contains  no  reservation  of  the  river 
or  water. 

2.  The  owners  of  land,  on  each  side  of  the  river,  have  an 
exclusive  right  to  the  fishery  in  it;  and  if  the  dam  is'an  injury 
to  the  fishery,  the  only  remedy  is  by  an  action  on  the  case  by 
the  owner  of  the  land  adjoining  the  river.  Where  a  nuisance 
tfflfects  a  private  individual,  the  remedy  is  by  action,  not  by  in- 
dictment. (4  Burr.  2162.  4  Dallas,  67.  1  Mod.  105.) 
Again,  there  was  no  fishery  in  this  river.  The  land  was  un 
inhabited  and  unoccupied  before  the  patent  to  Z.  Pltstt,  who 
erected  the  dam  the  year  after  he  obtained  the  grant  The 
erection  of  the  dam,  then,  created  the  only  fishery,  for  it  is  not 
until  after  its  erection  that  we  hear  of  salmon  being  caught,  and 
that  below  the  dam.  It  is  a  well  known  fact,  that  salmon  have 
abandoned  all  the  small  rivers  and  streams  in  that  part  of  the 
county,  since  it  has  become  inhabited,  and  the  rivers  are  used 
for  mills,  boats,  or  rafts. 

3.  But  we  contend,  that. the  act  (sess.  24.  ch.  127.)  is  un- 
constitutional and  void.  When  that  act  was  passed,  Z.  Plait , 
under  the  patent  to  him,  had  a  vested  right  in  this  mill  dam, 
and  to  the  use  of  the  water  within  the  limits  of  his  grant. 
There  arc  many  mills  ,on  the  Saranac,  and  the  evidence  shows 
that  it  is  not  possible  to  make  a  sluice  way  or  slope,  which  sal- 
mon can  ascend,  without  injuring  the  mills  and  rendering  them 
useless.  It  is  well  settled,  that  the  legislature  cannot  take  away 
private  property  without  making  compensation  to  the  owner. 
The  owner  of  land  through  which  a  stream  of  water  runs  has 
a  legal  right  to  the  use  of  the  water,  of  which  he  cannot  be 
deprived  without  his  consent,  or  a  just  compensation.     (Crarcf- 

[  ♦  203  ]  nery.  Newburgh,  *2  Johns.  Ch.  Rep.  162.)  The  act  ought  to 
be  so  construed  as  to  except  cases  where  individuals  had 
already  erected  dams  which  would  not  admit  of  such  a  sluice 
way  or  slope,  as  would  permit  fish  easily  to  ascend,  without 
destroying  all  their  property  in  the  mills.  For  we  cannot  pre- 
sume that  the  legislature  intended  such  a  violation  of  private 
right,  or  that  it  not  only  required  the  party  to  destroy  his  own 
property,  but  to  do  it  at  his  own  expense. 
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[SfenceR)  Ch.  J.     If  the  right  was  absolutely  vested  in  Z,     alkany. 
PfaW,  no  person  will  pretend  that  the  legislature  could  divest  ^cioi>er^j8W. 
faim  of  that  right  without  making  compensation.]  Tuk  Pioplb 

V. 

Again ;  no  fish  visit  this  river  from  the  ocean.  These  sal- 
uion  ascend  firom  the  lakes,  and  are  fresh  water  fish.  The  case 
of  Stoughion  V.  Baker,  decided  in  Massachusetti,  is  not  appli- 
cable. The  Neponset  is  a  river  which  empties  into  the  sea, 
and  which  is  annually  visited  by  shad  and  other  fish  from  the 
ocean.  The  Saranac  is  not  such  a  river.  Besides,  there  are 
peculiar  features  in  that  case.  By  the  royal  charters  granted 
to  the  New  England  colonies,  all  fisheries^  &c.  are  expressly 
granted  for  the  use  of  the  colonies.  (1  Trumb.  Hist,  of  Can- 
necticuty  55.  Appendix.)  And,  accordingly,  we  find  the  le- 
gislature of  Massachusetts,  as  early  as  1641,  declaring  all  the  • 
fisheries,  &c.  in  rivers,  ponds,  and  coves,  where  the  sea  ebbs 
and  flows,  free  to  all  persons,  and  authorizing  them  to  go 
across  the  lands  of  the  proprietors  for  that  purpose.  (2  Laws 
Mas  -.  996.  Appendix.)  In  1709,  the  legislature  of  massachv' 
setts  passed  a  general  law,  prohibiting  the  building  of  any  dam, 
&,c.  which  would  obstruct  the  passage  of  fish  up  the  rivers, 
&c. ;  but  this  act  did  not  extend  to  any  dam  already  built.  In 
1746,  another  act  was  passed  on  the  same  subject,  directing 
ways  or  sluices  to  be  built  in  all  dams,  so  as  to  allow  fish  to 
ascend ;  but  so  careful  were  they  of  the  rights  of  private  prop- 
erty, that  they  direct  that  the  fish-ways  in  all  such  dams  as 
were  erected  prior  to  the  first  act,  should  be  made  at  the  pub- 
lic expense.  (2  Mass.  Laws,  992.  1020.)  Ch.  J.  Parsons  ad- 
mits, that  before  the  grant  of  the  mill  privilege  to  Israel  Stough^ 
tony  the  public  at  large  had  a  free  fishery  in  the  river.  These 
acts  of  the  legislature  of  ^Massachusetts  were  all  passed  before  r  #  g04  1 
the  adoption  of  the  constitution  of  the  United  States,  and  had 
been  acquiesced  in  for  more  than  a  century.  The  rights  were 
acquired  under  those  laws.  It  was  no  violation  of  private  right 
to  pass  a  law  requiring  a  fish-way  to  be  made.  In  this  state, 
the  public  claimed  no  right  to  these  rivers  or  streams  until 
after  the  adoption  of  the  constitution ;  and  the  act  of  1800  was 
not  passed  until  15  years  after  the  defendant's  dam  had  been 
erected;  and  that  act  can  be  construed  to  extend  only  to 
streams  which  belonged  to  the  public,  either  by  reservation,  or 
as  being  navigable,  or  in  which  a  public  right  of  fishery  existed. 
But  the  public  had  no  right  to  the  fish  or  fishery  in  this  river. 
It  belonged  to  the  patentee,  and  the  legislature  could  not  take 
away  his  right,  without  impairing  the  obligation  of  a  contract 

4.  The  remedy,  in  this  case,  if  any,  is  barred  by  lapse  of  time. 
In  Englwid,  there  is  no  general  statute  of  limitations  in  regard 
to  prosecutions  for  crimes.  But  our  statute  (sess.  24.  ch.  193. 
1  JV.  R.  L.  184.)  is  general.  All  suits,  informations,  and  indict- 
ments, for  any  crime  or  misdemeanor,  murder  excepted,  must 
be  brought  or  exhibited  within   three  years  next  after  the 
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INY,    offence  shall  have  been  committed.     If  this  dam  was  a  publK* 

j^^^*  nuisance  at  all,  it  was  so  immediately  after  the  act  of  1800  was 

Tbb  PcorLB  passed.     If  the  reasoning  on  the  other  side  be  correct,  it  would 

p  V-  be  a  ground  for  an  indictment  a  hundred  years  hence.     In 

'  ''^"'       the  case  of  the  King  v.  Smiih,  (4  Esp.  N,  P.  Rep.   109-) 

Lord  Eilenborough  held,  that  the  enjoyment  of  a  place  for  a 

market  for  20  years  barred  any  prosecution  for  a  nuisance,  and 

directed  an  acquittal  of  the  defendant. 

5.  The  sluice-way,  or  slope  for  the  salmon  to  ascend  the 
dam,  has  been  made  according  to  the  directions  of  the  act  of 
1800. 

Foot  J  on  the  same  side.  There  are  three  kinds  of  fisheries, 
viz.  a  common  of  fishery^  ^free  fishery,  and  a  several  fishery, 
(2  BL  Com.  39,  40.)  A  common  of  fishery  is  a  right  to  take 
fish  in  all  waters,  strictly  called  navigable^  and  belongs  to  every 
citizen  of  the  state.  The  owner  of  this  right  has  no  property 
in  the  fish  until  he  takes  them. 
[  *  205  ]  *'A  free  fishery  is  an  exclusive  right  of  fishing  in  a  certain 

designated  portion  of  navigable  waters ;  or  of  fishing  in  them 
generally,  at  appointed  times.  This  right  is  acquired  only 
by  grant  from  the  state,  or  by  prescription,  which  is  evidence 
of  a  grant.  The  owner  of  it  has  a  property  in  the  fish  before 
they  are  caught 

A  ieveral  fishery  is  an  exclusive  right  in  the  owner  of  the 
soil,  adjoining  waters  not  strictly  denominated  navigable,  to 
take  fish  in  those  waters  to  the  middle  of  them,  and  opposite 
his  own  land. 

Navigable  waters,  in  strictness,  are  arms  of  the  sea,  and 
rivers  in  which  the  tide  ebbs  and  flows.  These  waters,  and 
the  bed  of  them,  belong  to  the  people,  and  do  not  pass  by  a 
grant  of  the  adjoining  land.  The  fishing  in  them  is  a  comvwn 
of  fishery.  They  may  be  called  the  first  class  of  navigable 
waters;  and  with  them  we  may  class  the  large  lakes  which 
are  capable  of  being  used  in  the  same  way. 

There  are  other  waters,  sometimes  called  navigable ;  though, 
riffhtly  speaking,  they  ought  not  to  receive  that  appellation. 
Tnese  are  rivers  in  which  the  tide  does  not  ebb  and  flow ;  yet, 
in  the  language  of  the  books,  they  "  are  subject  to  the  servi- 
tude of  the  public  interest  for  the  carriage  of  boats,  rafts,  &c., 
provided  they  can  be  so  used  advantageously  by  the  public." 
Such  waters,  and  the  bed  of  them,  pass,  by  a  grant  of  the  ad- 
joining  soil,  as  appurtenances.  If  an  individual  owns  the  land 
on  both  sides,  he  takes  the  whole  of  the  waters  and  their  bed ; 
and  if  he  owns  the  land  only  on  one  side,  he  takes  the  water 
and  the  bed  to  the  centre.  These  may  be  called  the  second 
class  of  navigable  waters ;  and  to  them  may  be  added  small  lakea 
susceptible  of  the  same  public  use.  The  fishery  in  them  is  a 
several  fishery,  and  belongs  exclusively  to  the  owners  of  the 
adjoining  soil.  (3  Caines's  Rep.  312.  10  Johns.  Rep.  237 
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Doug.  444.    Har.  Law  Tracts,  pt.  1.  ch.  1, 2, 3, 4.    5  Davies^s     ALBANY, 
Rep.  152.     Burr.  Rep.  2162.)  ^^lIllJ^J^l^ 

The  proposition  to  which  the  attention  of  the  court  is  par-  thb  Pboplx 
ticulttrly  called  is,  that  the  owners  of  the  land  adjoining  the      p  ^; 
second   class   of  navigable   waters   have   the   exclusive  right- 
to  the  fishery  in  them,  it  being  a  sever al  fishery.     The  Su- 
preme Court  of  Errors  of  the  State  of  Connecticut,  *in  June,      \  *  20«  » 
1818,  (cited  from  a  newspaper,)  decided,  that  ^'  the  proprietors 
of  land  on  the  Connecticut  river,  above  the  flowing  of  the  tide, 
have  an  exclusive  right  of  fishery,  and  of  the  use  of  the  water, 
generally,  to  the  middle  of  the  river,  subject  only  to  the  public 
right  of  passage  with  boats,  rafts,  &c." 

The  counsel  then  examined  the  fiicts  in  the  case,  and  insist- 
ed that  the  river  in  question  did  not  belong  to  the  second  class 
of  navigable  waters,  but  was  a  private  stream,  owned  by  the 
defendants,  and  that  no  individual,  nor  the  public,  had  any 
right  to  it,  or  to  the  fishery  in  its  waters.  Yet,  admitting  that 
it  did  belong  to  the  second  class  of  navigable  waters,  still 
the  defendants,  owning  the  bed  of  the  river,  and  the  lands  on 
each  side  of  it  to  the  top  of  the  banks,  as  far  up  the  river  as 
there  is  any  testimony  that  salmon  ever  went,  have  an  exclu 
sive  right  to  the  fishing  in  its  waters  opposite  their  lands 
and  no  judgment,  therefore,  can  be  given  against  them  on  the 
first  count  of  the  indictment,  it  being  on  the  common  law, 
and  for  a  violation  of  a  right  of  fishery  supported  by  that  law. 

Again;  suppose  it  was  proved,  that  the  dam  in  question 
obstructed  the  passage  of  the  fish  up  the  river,  so  as  to  injure 
materially  the  fishery  of  those  who  own  lands  adjoining  the 
river,  above  the  property  of  the  defendants.  The  injury  would 
not  then  be  common  to  all  the  inhabitants,  of  the  state,  but 
to  a  given  portion  of  them;  and  the  remedy  should  be  by 
action,  and  not  indictment.  {Hawh.  P.  C.  lib.  1.  ch.  75. 
and  authorities  there  cited.)  If  the  remedy,  in  consequence 
of  the  multiplicity  of  suits,  should  be  found  inconvenient,  the 
Court  of  Chancery  would  give  the  proper  relied  Cases  are 
fi>und,  in  which  an  indictment  has  been  sustained  for  an  injury 
to  a  common  of  fishery,  but  not  for  an  injury  to  a  several  or  free 
fishery. 

The  defendants  ought  not  to  be  convicted  on  the  second 
and  third  counts  of  the  indictment,  which  are  founded  on  the 
statute,  because  that  statute  is  unconstitutional.  By  the  case, 
it  appears  that  there  is  not  more  water  in  the  river,  in  ordina- 
ry seasons,  than  is  required  to  keep  in  full  operation  the  mills 
and  factories  of  the  defendants ;  and  that  a  slope,  constructed 
according  to  the  statute,  would  take  from  the  mills  a  large 
column  of  water,  the  want  of  which  would  oftentimes  impede 
their  operation,  and  would  efiectually  ^prevent  the  erection  of  [  *  207  j 
My  new  works  or  factories,  which  hereafter  may  be  advan- 
tageously erected  by  the  defendants,  if  their  water  privileges 
are  loft  entire.     A  compliance  with  the  statute  must,  therefore^ 
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ALBANY,     seriously  injure  the  rights  of  the  defendants.     The  river  is  a 
^:^^^^IJ!^\^^  private  stream,  as  has  been  shown  from  the  facts  in  the  case : 
^fHv  pjcorLK  cmd  its  bed,  and  the  waters  flowing  in  it,  did,  therefore,  vest  in 
^  Z.  Platiy  by  virtue  of  the  patent  to  him,  and  are  now  vested 

in  the  defendants  who  hold  under  him.  But  admitting  that 
the  river  belongs  to  the  second  class  of  navigable  waters,  still 
the  fishery  and  the  general  use  of  the  water  in  the  river, 
through  the  extent  of  the  patent,  subject  to  the  public  right  of 
rafling,  boating,  d&c,  vested  by  virtue  of  the  patent  in  Z. 
Piatt  J  and  are  now  vested  in  the  defendants.  The  statute  in- 
terferes with  and  injures  those  rights,  without  furnishing  a 
compensation  to  the  owners.  Such  a  statute  must  be  uncon- 
MtitutionaL  A  majority  of  this  court  so  held,  in  the  case  of 
Dash  V.  Fim  Klteck^  (7  Johns,  Rep.  477.)  The  principle  is 
settled,  however,  in  the  case  of  FUtcher  v.  Peclr,  (6  Cranch^s 
Rep.  131.)  In  that  case,  the  Supreme  Court  of  the  United 
States  held,  that  a  right  vested  is  a  contract  executed^  and  a 
statute  impairing  a  vested  right  impairs  the  obligation  of  a 
contract,  and  is  unconstitutional.  This  case  was  reviewed  and 
approved  of  by  the  same  court,  in  the  cause  of  the  State  of  New^ 
Jersey  v.  Wilson^  (7  Cranch^s  Rep,  164.) 

T.  Sed^^ttnckf  in  reply.  The  indictment  is  good  under  the 
statute.  The  act  says  there  shall  be  a  slope  so  construct- 
ed as  to  permit  the  salmon  freely  to  pass  above  the  dam.  Now 
the  evidence  shows  that  it  was  so  constructed  that  salmon  could 
not  ascend.  But  if  the  indictment  cannot  be  supported  under 
the  statute,  it  is  good  at  common  law. 

The  reservation  of  ^'carrying  places,"  in  the  patent  to  Z 
Piatt  J  shows  that  the  Saranac  was  considered  a  public  river, 
and  might  be  declared  a  public  highway ;  and  it  has  been  de- 
clared to  be  a  highway.  Fisheries^  in  every  country,  are  guarded 
with  great  care,  and  under  the  most  cautious  regulations.  Our 
statute  book  shows  the  extreme  solicitude  of  the  legislature  to 
[  *  208  ]  preserve  the  fisheries  in  our  ^rivers,  for  the  use  of  the  public. 
The  salmon  fishery  is  particularly  valuable.  Salmon  abound 
in  our  lakes,  and  penetrate  all  the  streams  which  empty  into 
the  lakes.  The  settling  of  the  country  by  inhabitants  does  not 
deter  them  fix>m  ascending  the  rivers ;  it  is  the  numerous  dams 
and  obstructions  which  are  erected  on  these  streams  which 
prevent  their  passage.  The  evidence  in  the  case  is,  that  salmon 
abound  at  the  foot  of  the  dam,  and  would  ascend  the  river  if 
not  hindered  by  that  obstruction.  The  numerous  sections  o« 
the  **act  relative  to  fisheries  in  certain  waters,"  (2  JV.  JR.  L. 
238.)  show  that  it  is  the  policy  of  the  state  to  preserve  the 
fish.  The  owners  of  the  land  cannot  take  fish  on  these  rivers 
and  waters  except  in  the  mode  prescribed  by  the  legislature. 
The  court  said,  in  the  case  of  Shaw  v.  Crawford,  that  ^^  every 
impediment  to  the  natural  course  and  natural  use  of  rivers  and 
streams,  which  essentially  contribute  to  the  public  benefit,  be* 
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ccrtiics  a  public  nuisance."     The  case  of  Stoughtan  y.  Baker     alranv, 
U   strongly  in  favor  of  the  plaintiffs.     That  case  underwent  ^^^--l^ 
rau.h  discussion,  and  was  decided,  not  on  a  particular  statute  thk  rion.i 
of  Masiachu$ettSy  but  on  the  broad  and  general  principles  of  the       p  J^*^  ^ 
common  law.     It  is  there  laid  down  as  an  established  rule, 
that  every  person  erecting  a  mill  or  dam  on  a  river,  unless  he 
has  a  grant,  must  leave  a  free  passage  to  the  fish.     Though 
the  owner  of  the  land  may  have  a  right  ad  medium  jUum  aqiuty 
yet  he  cannot  so  obstruct  the  river  as  to  prevent  the  passage  of 
the  fish,  or  drive  them  firom  their  accustomed  haunt.    The 
maxim  is,  $ic  utere  tuo^  out  aliemim  nan  kedat.  If  the  public  have 
a  right  to  pass  with  boats,  or  float  timber,  the  individual  can- 
not, consistently,  have  a  right  to  set  his  nets  for  fishing. 
When  these  rivers  were  declared,  by  statute,  public  highways, 
the  exclusive  right  of  any  individual  to  the  use  of  them  ceased. 
It  is  said  that  an  indictment  does  not  lie,  but  that  the  party 
should  bring  his  private  action.     Certainly  not,  where  so  many 
persons  are  interested. 

Again ;  it  is  said,  that  there  has  been  an  uninterrupted  en- 
joyment of  this  river,  by  the  defendants,  since  1786.  But  in 
regard  to  easements  of  this  nature,  there  can  be  no  presump- 
tion, firom  lapse  of  time,  against  the  public  The  legislature 
of  Ptnmylvania  declared  the  Siuquehannah,  including  ^1  [  **  a20i)  | 
its  branches,  a  public  highway,  on  account  of  its  great  impor- 
tance to  the  public,  in  floating  down  timber  and  lumber;  al- 
though the  tide  does  not  ebb  and  flow  higher  than  Havre  de 
Grace.  The  Saranac  being  susceptible  of  this  use,  to  the  great 
convenience  of  the  public,  is,  quoad  hdc^  a  public  highway,  (a) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court  In 
consider  nff  this  case,  these  fiicts  will  be  assumed :  that  the 
defendant  has  omitted  to  comply  with  the  requirements  of  the 
acts  of  1801  and  1813 ;  that  the  dam  across  the  Saranac  has 
not  been  altered  so  as  to  admit  the  passage  of  salmon  into  the 
waters  above  it ;  and  that,  prior  to  the  erection  of  a  dam  across 
the  Saranac^  at  its  mouth,  salmon  passed  up  that  river,  above 
the  present  dam.  I  shall  not  notice  several  minor  exceptions 
to  the  indictment,  which  were  taken  on  the  argument,  as  I 
prefer  placing  my  opinion  on  the  broad  question,  whether, 
under  the  fiicts  proved,  the  defendant's  dam  can  legally  be 
considered  and  treated  as  a  public  nuisance. 

From  an  examination  of  the  authorities  which  I  have  been 
able  to  consult,  I  am  satisfied  that  the  defendant  has  a  com- 

(«)  Vide  Carton  ▼.  BUtztr^  2  Binnejfs  R^,  475.  By  the  ciyil  law,  all  riTen, 
Uie  flow  of  whose  watera  was  perennial,  belonged  wholly  U>  the  public.  Those 
streams  only  which  dried  ap  m  the  sammer,  were  considered  private  property. 
The  rijrht  of  fishing  in  public  rivers  was  free  and  common ;  and  no  obstruction 
or  diversion  of  the  water  was  permitted.  The  public,  also,  had  a  right  to  use 
the  banks  of  rivers  for  towing,  dbo.  (Disf.  lib.  43.  tit.  12, 13,  14,  15.  Voet  od 
Pmnd,  h.  t.  Cod.  Jfap,  538.  544.  650.)  This,  however,  is  not  the  ccnmon  law  jf 
Pitgl4md.    3  Term  Rep.  253.    BaH  v.  Herbert.) 
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ALBANY,  plete  and  exclusive  ownership  of  the  Saranac,  from  its  cob-* 
sj^!^!^^,.^^  fluence  with  the  lake,  so  far  as  he  has  succeeded  to  the  rights 
I'hr  Pkoplk  of  Z.  PlaiL  Lord  l/a/e,  in  his  treatise  de  jure  maris  et  tra^ 
PlI'tt.  ckionum  ejasdetn^  edited  by  Mr.  Hargrove,  (pages  8  and  9,) 
says,  <*  There  be  some  streams  or  rivers,  that  are  private,  not 
only  in  propriety  and  ownership,  but  also  in  use,  as  little 
streams  or  rivers  that  are  not  a  common  passage  for  the  king^s 
[*210]  people.  Again,  there  be  other  rivers,  as  well  fresh  as  ^salt, 
that  are  of  common  or  public  use  for  carriage  of  boats  and 
lighters,  femd  tliese,  whether  they  are  fresh  or  salt,  whether 
they  flow  and  reflow,  or  not,  are,  prima  facie,  publici  JuriSf 
common  highways  for  a  man  or  goods,  or  both,  from  one 
inland  town  to  another."  '^  Thus  (he  observes)  the  rivers 
of  fVey,  of  Severn,  of  Thames,  and  divers  others,  as  well 
above  the  bridges  and  ports,  as  below,  and  as  well  above  the 
flowings  of  the  sea,  as  below,  and  as  well  where  they  are 
become  private  property,  as  in  what  parts  they  are  of  the 
king's  property,  are  public  riyers,  juris  publici ;  and,  therefore, 
all  nuisances  and  impediments  of  passage  of  boats  and  vessels, 
though  in  the  private  soil  of  any  person,  may  be  punished  by 
indictment,  and  removed."  Again  ;  (page  5,)  he  says,  ^' Fresh 
rivers,  of  what  kind  soever,  do,  of  common  right,  belong  to  the 
owners  of  the  soil  adjacent,  so  that  the  owners  of  one  side  have, 
of  common  right,  the  propriety  of  the  soil,  and,  consequently, 
the  right  of  fishing  usque  ad  Jilum  aqu^e,  and  the  owners  of  the 
other  side,  the  right  of  soil  or  ownership  and  fishing  unto  the 
fthim  aqua  on  their  side ;  and,  if  a  man  be  owner  of  the  land 
on  both  sides,  in  common  presumption,  he  is  owner  of  the 
whole  river,  and  hath  the  right  of  fishing  according  to  the 
extent  of  his  land  in  length ;  with  this  (he  adds)  agrees  the 
common  experience."  I  have  extracted  fully  and  freely  fix>m 
this  valuable  treatise,  because  it  is  universally  considered  as 
high  authority,  of  itself,  and  because  it  defines,  with  more 
precision  than  atiy  other  work,  what  constitutes  a  public  river; 
and  marks  the  distinction  between  such  as  are  public  and  those 
which  are  private  property.  The  adjudged  cases  will,  however, 
bear  out  all  the  positions  laid  down  by  Lord  Hale.  In  Lord 
Fitzwalter^s  case,  (1  Mod.  105.)  the  question  was,  whether  the 
defendant  had  not  the  right  of  exclusive  fishing  in  the  river 
of  JVall-flcct.  Hale,  chief  justice,  ruled,  that  in  the  case 
of  a  private  river,  the  lord  having  the  soil,  is  good  evidence 
to  prove  that  he  has  the  right  of  fishing,  and  it  put  the 
proof  on  them  that  claim  liberam  piscariam  ;  but  in  case  of  a 
river  that  flows  and  reflows,  and  is  an  arm  of  the  sea,  there, 
prima  facie,  it  is  common  to  all.  In  the  case  of  Carter  v. 
1  •  'ill  ]  Murcott,  (4  Burr.  2162.)  Lord  Mansfield  held,  that  the  ♦rules 
of  law  were  uniform ;  in  rivers  not  navigable,  the  proprietors 
of  the  land  have  the  right  of  fishing,  on  their  respective  sides, 
and  it  generally  extended  ad  filum  medium  aqua. ;  but  in  nav- 
igable rivers,  the  proprietors  of  the  land  on  each  side  have  it 
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not ;  the  fishing  is  common ;  it  is,  prima  facie,  in  the  king,     ALBANY, 
and   is  public.      I  cannot  discover  that  these  principles  and  ^ciobeivwis. 
distinctions  have  ever  been  denied,  or  overruled ;  and  I  ven-  thk  p^opu 
ture  to  say,  that  they  are  of  indisputable  authority.      We  ^• 

perceive,  then,  that  some  rivers  and  streams  are  wholly  and 
absolutely  private  property,  and  that  others  are  private  prop- 
erty, subject,  nevertheless,  to  the  servitude  of  the  public  in- 
terest, and,  in  that  sense,  are  to  be  regarded  common  high- 
ways, by  water.  The  distinguishing  test  between  those  rivers 
which  are  entirely  private  property,  and  those  which  are  private 
property  subject  to  the  public  use  and  enjoyment,  consists  in 
the  fact,  whether  they  are  susceptible,  or  not,  of  use  as  a  com- 
mon passage  for  the  public.  In  Palmer  v.  Mulligan,  (3  Caines^s 
Rtp,  319.)  this  distinction  was  adopted  by  Chief  Justice  Kent, 
No  case  or  dictum  has  been  cited,  unless  it  be  those  of  Stough- 
tan  V.  Baker,  (4  Tyng,  522.)  and  Shaw  and  others  v.  Craufordy 
(10  Johns.  Rep.  236.)  which  considers  the  circumstance,  that 
fish  generally,  or  salmon,  (which  Lord  Hah  pronounces  not  to 
oe  royal  fish,)  frequent  a  river  at  certain  seasons,  as  having  any 
controlling  effect  on  the  question,  whether  the  river  is  to  be 
regarded  as  private  property,  or  liable  to  the  public  servitude ; 
on  the  contrary,  we  have  seen  that  this  circumstance  has  no 
influence  on  the  question.  It  is  evident,  on  looking  into  the 
case  of  Shaw  and  Crawford^  that  the  court  placed  the  decision 
on  the  fiict,  that  the  nattenkill  had  been  used,  for  twenty-six 
years,  for  rafting ;  and  we  held,  that  a  usage,  for  such  a  length 
of  time,  would  grow  into  a  public  right,  especially  when  the 
public  interest  was  so  essentially  promoted.  The  observation, 
"  that  every  owner  of  a  mill-dam  on  a  stream  which  fish  from 
the  ocean  annually  visit,  is  bound  to  provide  a  convenient 
{lassage-way  for  the  fish  to  ascend,"  was  an  obiter  dictum,  un- 
necessary to  the  decision  of  the  cause,  and  founded  entirely  on 
the  case  of  Stoughton  v.  Baker,  In  that  case,  the  Supreme 
Court  of  Massachusetts  *held,  that  a  legislative  resolution  [  *  212  ] 
appointing  a  committee,  who  were  authorized  to  require  the 
proprietors  of  certain  dams  on  Neponset  river,  to  alter  them,  in 
such  way  as  should  be  sufilcient  for  the  passage  of  shad  and 
alewives,  at  the  dams,  was  a  legal  proceeding,  not  repugnant 
to  the  constitution.  The  opinion  is  founded  on  the  ancient 
and  long  continued  usage  of  the  general  court  of  Massachu- 
setts, to  appoint  commissioners  to  locate  and  describe  the  site 
and  dimensions  of  passage-ways  for  fish ;  and,  under  the  cir- 
cumstances of  the  case,  it  was.  held,  that  the  right  of  the  pro- 
prietor of  the  dam  was  subject  to  the  limitation  that  a  reasonable 
and  sufiScient  passage  should  be  allowed  for  the  fish.  The 
court,  however,  expressly  say,  that  any  prostration  of  the  dam 
not  within  the  limitation,  would  be  an  injury  to  the  owner,  for 
which  he  might  appeal  to  his  country,  and  have  a  remedy ;  and 
that  if  the  government,  in  the  grant  of  a  mill  privilege,  express- 
ly, or  by  necessary  implication*  waive  this  limitation,  it  would 
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ALBANY,     be  bound.     In  the  case  then  under  consideration,  the  court 
^J^J^^^JVj^*  said,  it  would  be  an  unreasonable  construction  of  the  grant  to 
Tub  Pkoplb  admit,  that  by  it  all  die  people  were  deprived  of  a  free  fishery 
^^'  in  the  river  above  the  dam,  to  which,  until  the  grant,  they  were 

unquestionably  entitled.  Whether,  in  that  case,  the  Neponset 
river  was  navigable  above  the  dam,  is  no  where  affirmed  or 
denied ;  but  it  is  perfectly  clear  that  the  court  proceeded  on 
local  usages  and  customs,  ajid  not  upon  the  general  and  re- 
ceived doctrines  of  the  common  law ;  for  not  a  single  case  is 
referred  to,  nor  is  it  even  asserted,  that  the  principles  advanced 
are  sanctioned  by  the  English  common  law ;  whereas,  it  has 
been  shown,  that,  by  the  common  law,  the  property  in  the  rivei 
Saranac  passed  to  Zephaniah  Flatty  and  has  been  transmitted, 
through  him,  to  the  defendants,  without  any  limitation  or  re- 
striction, and  that  the  fishery  itself  became  jvested  in  the  pro- 
prietor of  the  river  ;  it  being  a  conceded  fact,  that  the  river  is 
unnavigable  for  boats  of  any  kind  ;  for  there  is  no  weight  in  the 
circumstance  that,  for  a  few  years  past,  and  since  1810,  rafts 
have  occasionally  been  brought  down  this  river,  when  connect- 
ed with  the  fact  that  the  defendant  has  received  a  considera- 
tion for  that  privilege.  So  far,  then,  from  this  being  the  exercise 
1*213]  of  a  public  *right,  it  is  a  recognition  of  the  defendant's  prop- 
erty in  the  river,  and  fortifies  and  supports  the  defendant's 
claim  to  it,  as  private  property.  In  a  case  thus  circumstanced, 
the  opinion  of  the  court  in  Utovghion  v.  Baker  would  protect 
the  defendant  in  the  exclusive  and  undisturbed  enjoyment  of 
all  the  rights  acquired  under  the  grant,  for  there  is  no  reservation 
of  the  use,  by  the  public,  of  the  river,  either  for  passage  or 
fishing.  The  reservation  of  carrying  places,  upon  any  water 
communications  within  the  limits  of  the  grant,  was  intended  to 
secure  to  the  public  portagesy  had  the  river  been,  in  fact,  navi- 
gable. Upon  this  subject,  the  public  functionaries  appear  to 
have  been  ignorant ;  and  this  reservation  was  either  mere  matter 
of  form,  or  was  inserted  for  greater  caution,  with  an  intention 
to  secure  the  right  of  having  carrying  places,  if,  upon  further 
exploring  the  country,  the  river  should  be  found  navigable ;  but. 
it  being  otherwise,  the  reservation  amounts  to  nothing.  Zepha- 
niah Plait,  then,  and  his  assigns,  gained  a  complete  right  to 
the  exclusive  enjoyment  of  the  river,  within  the  bounds  of  his 
patent,  and  to  take  the  fish  frequenting  it.  He  and  those  hold- 
ing under  him  have  enjoyed  this  right,  uninterruptedly,  for  more 
than  thirty  years ;  and  the  indictment  charges  no  other  offence 
than  that  of  obstructing  the  Saranac,  by  a  dam  near  its  mouth. 
The  indictment  is  founded  on,  and  can  be  supported  only  bv, 
the  force  and  validity  of  the  two  statutes,  of  the  3d  of  Aprtlj 
1801,  and  of  the  5th  of  April,  1813.  The  right  of  others  to 
take  fish  in  the  Saranac,  above  the  defendant's  dam,  cannot  be 
a  public  right ;  for  if  the  river  has  been  granted,  above  the  dam, 
to  Zephaniah  Piatt,  the  right  to  take  the  fish  is  a  private  and 
individual  right ;  and  if  it  has  not  been  granted,  yet  the  right 
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Aas  not  becomo  public,  so  as  to  authorize  the  entry  of  any  one  albanv, 
wlio  may  see  Ht  to  enter,  for  then  the  right  would  belong  to  the  ^^|^|;^^^J^ 
state.  There  can  be  no  doubt,  however,  and  so  it  was  stated  thk  PKi»pi,r 
on  the  8Lrgui|ient,  that  the  lands  have  been  granted  to  tlie  high  p,Vtt 
falls,  beyond  which  salmm  never  pass.  These  statutes  do  not 
expressly  mention,  or  refer  to  the  Saranac  river ;  and  the  gen- 
eral words  of  the  statutes  ought  to  be  construed  with  an  im- 
plied exception  of  such  rivers  as  had  been  fully  and  absolutely 
•granted,  without  any  reservation  on  the  part  of  the  state  of  (  *  ;cM  | 
a  right  to  controb  the  perfect  use  and  enjoyment  of  the  thing 
granted.  The  power  of  regulating  and  controlling  the  use  of 
the  Saranac,  so  as  to  subserve  the  public  interests,  would  have 
been  impliedly  reserved,  had  that  river  been  navigable ;  but,  not 
being  so,  the  legislature  have  no  greater  right  to  pass  laws,  di- 
recting how  the  waters  of  that  river  shall  be  used,  than  they 
would  have  to  regulate  the  use  of  the  most  inconsiderable 
rivulet,  or  streams  throughout  the  state,  which  have  been  grant- 
ed by  and  held  from  the  state.  We  are  compelled,  then,  by  an 
im)>erious  duty,  to  examine  and  decide,  whether  the  acts  in 
question,  under  the  facts  in  the  case,  are  warranted  by  the  con- 
stitution of  the  United  States.  I  would  premise,  however,  and 
it  is  not  disrespectful  to  the  legislature  to  presume  thefact,  that 
they  were  uninformed  as  to  the  terms  and  extent  of  the  grant  to 
Zcphaniah  Flatty  and  of  the  conditions  and  reservations  in  the 
grant  itself;  and  that  they  were  also  uninformed  as  to  the  innavi- 
gability  of  the  Saranac,  or  else  there  would  have  been  an  ex- 
press exception  of  that  river.  Had  the  question  been  pro- 
pounded to  the  legislature,  whether  they  intended  to  invade 
private  rights,  so  far  as  to  compel  the  proprietors  of  tliose 
valuable  and  extensive  establishments  near  the  mouth  of  the 
Saranac,  with  their  own  hands,  to  destroy  their  usefulness,  by 
altering  their  dam  so  as  to  deprive  them  of  the  use  of  the  water 
to  any  beneficial  purpose,  when  these  proprietors  had  acquired, 
by  a  grant  from  the  state,  and  the  law  of  the  land,  an  ample 
and  uncontrollable  right  to  the  sole  and  uninterrupted  use  of 
those  waters,  it  cannot  be  doubted,  from  the  high  and  sacred 
regard  to  private  rights  which  the  legislature  have  always  ob- 
served, that  they  would  indignantly  have  disavowed  any  such 
intention. 

Upon  a  question  involving  a  construction  of  the  constitution 
of  the  United  States,  we  have  had  occasion,  in  the  case  of 
Mather  and  Bush,  (16  Johns,  Rep.  233.)  to  express  our  sense 
of  the  paramount  and  controlling  authority  of  the  decision  of 
the  Supreme  Court  of  the  United  States,  upon  that  clause  in 
the  constitution  which  declares,  that  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts.  On  the  *present  [ 
subject  we  have  the  decided  opinion  of  that  court,  pronounced 
in  a  case  analogous  in  principle.  In  the  celebrated  case  of 
Fletcher  v.  Feck,  (6  Cranch,  136.)  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  court,  held,  that  a  grant  made  by 
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ALBANY,     the  State  of  Georgia  of  certain  lands,  was  to  be  regarded  as  an 
^^J^^^^^J^*  executed  contract,  under  the  constitutional  provision,  and  that 
Thk  Pkoplx  the  state  of  Georgia  could  not,  either   by  general  principles 
^-  common  to  our  free   institutions,  or  by  the  provision  in  the 

constitution  of  the  United  States,  pass  a  law,  whereby  the  estate 
of  those  holding  under  the  first  grant  could  be  constitutionally 
and  legally  impaired,  an'd  rendered  null  and  void.  The  same 
principle  was  again  maintained,  by  that  court,  in  the  case  of 
the  state  of  Neto-Jeney  v.  fViUon,  (7  Cranch,  164.)  The  acts 
in  question  do  not  profess  to  render  the  srant  to  Zephaniah 
Piatt  null  and  void ;  but  if  judgment  should  pass  against  the 
defendant,  on  the  ground  that  his  dam  is  a  public  nuisance,  it 
would  become  the  duty  of  the  court  to  adjudge,  that  the  nui- 
sance be  abated  ;  and  thus  the  grant,  under  which  the  defend- 
ant holds,  would  be  manifestly  impaired,  inasmuch  as  he  would 
be  prohibited  the  use  and  enjoyment  of  a  valuable  and  essen- 
tial part  of  it  The  principle  adopted  by  the  Supreme  Court 
of  the  United  States  extends  as  fiilly  to  a  case  where  a  material 
and  essential  part  of  the  grant  is  impaired,  as  to  a  case  where 
it  is  entirely  impaired.  The  conclusion,  then,  is  inresistibie, 
that  the  acts  in  question  are  unconstitutional  and  invalid,  so 
fitr  forth  as  they  affect  the  river  Saranac^  within  the  bounds  of 
the  patent  to  Zephaniah  Piatt. 

It  is  not  intended  to  call  in  question  the  power  or  supremacy 
of  the  legislature,  to  legislate  for  general  and  public  purposes, 
promotive  of  the  public  good,  when  acting  within  the  pale  of 
the  constitution;  nor  is  the  power  of  taking  away  private 
property  for  public  purposes  at  all  denied.  Private  property 
may,  in  many  instances,  be  appropriated  to  public  use;  but 
such  appropriations  are  constitutional,  legal,  and  justifiable,  only 
when  a  &ir  and  just  equivalent  is  awarded  to  the  owner  of 
property  thus  taken.  In  the  present  case,  no  equivalent  is 
offered,  or  provided,  for  the  loss  which  must  inevitably  ensue 
[  *216  ]  upon  *a  compliance  with  the  requirements  of  the  statutes  on 
which  the  indictment  is  founded. 

I  am  sensible  that  the  legislature  have  passed  many  lawc 
regulating  the  slope  of  dams,  to  facilitate  the  passage  of  fish 
but  what  are  the  particular  circumstances  of  the  rivers,  in 
regard  to  which  these  laws  were  enacted,  I  am  uninformed ; 
it  may  be  that  they  are  navigable  for  boats,  and  then  no  objec- 
tion could  lie  to  such  acts.  In  the  present  case,  the  river  Sar^ 
anac  is  not  capable  of  being  used  as  a  passage  way  for  boats, 
or  water  craft  of  any  kind.  It  has  been  granted,  and  thus  has 
become  private  property,  as  high  up  as  salmon  ascend.  The 
fishery  itself  has  passed  under  the  grants ;  the  defendants,  and 
those  whose  estate  they  have  rightfully  and  legally  acquired, 
erected  the  dam  sought  to  be  altered ;  and  they  have  been  in 
the  uninterrupted  enjoyment  of  all  the  rights  connected  with 
the  dam  for  more  than  th'rty  years.  Can  it  admit  of  a  doubt 
that  the  defendants'  rights,  growing  out  of  a  contract  executed 
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« 

by  the  state,  and  for  which  a  valuable  and  competent  considera-     ALBANY, 
lion  has  been  received,  will  be  impaired  by  tlje  demolition  of  ^^|^^tj^.,i^ 
the  dam,  or  an  alteration  of  it,  which  might,  and  probably  would,      Burtch 
essentially  destroy  an  immense  property  ?  ^^     ^' 

I  have  already  said,  that  the  legislature  would,  no  doubt, 
have  excepted  the  Saranac  out  of  the  operation  of  the  stat- 
utes, had  all  the  facts  been  known  to  them ;  yet,  as  it  is  included 
under  the  general  terms  and  provisions  of  the  acts,  I  am  con- 
strained to  say  that  those  acts  are  inoperative,  as  regards  the 
defendants,  on  the  ground  that  they  impair  the  obligation  of 
a  contract.  In  coming  to  this  conclusion,  we  act  conformably 
to  the  declared  opinion  of  the  highest  tribunal  under  the  con- 
stitution of  the  United  States,  whose  decision  we  are  bound  to 
receive,  as  a  correct  exposition  of  that  instrument,  (a) 

Judgment  for  the  defendants. 

(«)  Vide  HtH^er  y.  Catmmingtf  20  /oAw.  Bqf,  90. 


*BoRTCH  against  Nickerson.  [•217] 

IN  ERROR,  to  the  Court  of  Common  Pleas,  of  Putnam  to  lay  of  a 
county.  Nickerson  brought  an  action  of  slander  against  Burtch  *^**»m<*,  »* 
in  the  court  below.  The  declaration  stated,  that,  at  the  time  business  ^  ami 
of  publishing  the  slanderous  words,  the  plaintiff  was,  and  long  j^®'  ''J^^ 
before  had  been,  a  blackstniihy  and  carried  on  the  business  and  b^s,andjcm 
trade  of  a  blacksmith,  honestly,  and  found  and  provided  all  {j^JJ^J,^'"  "  **J 
such  iron  as  was  necessary,  and  required  of  him  in  the  business  where  the  dec- 
aforesaid,  and  made  correct  charges,  and  has  always  kept  honest  {j^^JJ^  ■**^^' 
and  faithful  accounts  mth  aU  persons  relating  to  his  trade ;  and  tiff,  at  the  itme 
until  the  speaking  the  words  charged,  was  never  suspected  of  ^  JEJiSerouf 
keeping  false  books  and  accounts  with  persons  who  employed  wonis,was,aii(i 
him ;  yet  the  defendant,  in  order  to  injure  the  plaintitT  in  his  {^^^**wack^ 
business,  and  to  cause  it  to  be  believed  that  he  kept  Use  books  smith,  and  car- 
of  accounts,  in  a  certain  discourse  which  he  had  with  divers  USl^JJa^rade 
good  citizens,  of  and  concerning  the  plaintiff  in  his  said  business,  of  a  blacksmith. 
spoke  and  published  the  words  following :  "  He  keeps  false  J^^JJ^and  n- 
booksy  and  lean  prove  tV."  yided  all  such 

The  plaintiff  further  alleged  special  damages,  in  the  loss  of  22»anr^d?^ 
customers,  who  were  named  in  the  declaration ;  and  on  the  <iuired  of  him 
trial  he  proved,  by  Edward  Mooney,  the  words  substantially  as  JS,d'i,^e"^i: 
laid,  and  that,  in  consequence  of  publishing  the  same  by  the  rect  chai^. 
defendant,  the  witness  did  not  employ  the  plaintiff  as  a  black-  ^Jl^  ^^^ 
smith,  which  he  otherwise  would  have  done ;  that  the  defend-  true,  and  faith' 

ful  accounts 
with  all  persons  relating^ to  his  trade.  Sec.  Yet  the  defendant,  in  order  to  injure  the  plaintiff  in  his  business, 
and  to  cause  to  be  believed,  &c.,  in  a  certain  discourse  of  and  conceminr  the  plaiuuil  m  his  said  businem, 
spoke  and  published  tlie  following  words.  &:«.,  it  was  held  sufficient,  without  a  more  special  averment,  tlial 
there  was  a  discourse  of  and  concerning  the  plaintiff^s  tmie,  and  that  the  words  were  s|-oken  of  his  tn4€ 
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ALBANY,    ant  was  speaking  of  the  plaintiff  as  a  blacksmith,  when  he 
^^^^^^^^^^^^^  ^^jg  jjjg  charge  of  keeping   false   books.     Other    witnesse; 
HoRTcii      were  examined  on  the  part  of  the  plain tifl'^  but  their  testimony 
M     ^''  did  not  appear  to  support  the  declaration. 

The  counsel  for  the  defendant  insisted,  that  the  worJs  v/ere 
not,  of  themselves,  actioncbUy  unless  they  were  spoken  of  the 
plaintiffs  trade ;  and  further,  that  they  were  not  a;;tlo4iao]e  in 
any  sense,  and  more  especially  if  they  had  referciise  to  any  item 
in  the  accounts  of  the  parties;  and  that  the  pUintifi  was  not 
entitled  to  recover,  unless  he  had  proved  special  damages^  and 
requested  the  court  so  to  charge  the  jury. 
(  *2I8  J  *The  court  charged  the  jury,  "  That  it  mdde  no  difference 

whether  words  were  spoken  of  a  blacJcsmitky  or  merchant^  as  to 
their  being  actionable,^  but  did  not  charge  on  any  other  point. 
The  jury  found  a  verdict  for  the  plaintiff,  on  which  judgment 
was  rendered.  A  bill  of  exceptions  was  taken  to  the  opinion 
,  of  the  court ;  and  on  the  return  to  the  writ  of  errbr,  the  cause 
was  submitted  to  the  court  without  argument. 

WooDwoRTH,  J.,  delivered  the  opinion  of  the  court.  The  de- 
fendant in  error  contends,  that  the  plaintiff  in  error  is  confined 
to  the  single  point  contained  in  the  bill  of  exceptions.  This, 
I  apprehend,  is  incorrect ;  for  when  the  record  is  made  up,  a 
special  assignment  of  errors  to  the  bill  of  exceptions  is  not  re- 
quired, but  a  general  assignment  is  sufficient.  (13  Johns.  Rep, 
475.  Shepherd  v.  Merrit.)  Consequeiitly,  the  plaintiff  in  error 
may  claim  to  have  the  judgment  reversed,  for  matter  apparent 
on  the  record  or  bill  of  exceptions. 

Before  I  consider  whether  the  except!  ns  are  well  taken,  it  is 
proper  to  state,  that  no  question  can  now  arise  on  those  points 
on  which  the  court  below  omitted  to  charge  the  jury.  (T. 
Raytn.  404.  2  Term  Rep.  145.  Shoto.  120.  122.)  A  bill  of 
exceptions  may  be  taken  on  some  point  of  law,  either  in  admit- 
ting or  denying  evidence,  or  a  challenge,  or  some  matter  of  law 
arising  upon  a  fact  not  denied,  in  which  either  party  is  overruled 
by  the  court.  (Graham  v.  Camman,  2  Caines*s  Rep.  168.)  But 
the  refuiil  of  the  court  to  express  an  opinion  on  any  particular 
point  is  not  a  case  within  the  reach  of  a  bill  of  exceptions 
Our  inquiry  then  is,  in  the  first  place,  whether  the  declaration 
contains  a  good  cause  of  action,  independent  of  the  special 
damages  alleged  ;  and  if  so,  whether  the  charge  of  tlie  court 
below,  on  the  point  adjudged,  was  correct. 

The  general  rule  is  well  settled,  that  slanderous  words  are 
not  actionable,  unless  **  the  charge,  {f  true,  will  subject  the  party 
charged  to  an  indictment  for  a  crime,  involving  moral  turpitude, 
or  subject  him  to  an  infamous  punishment.*^  (JSrooker  v.  Coffin^ 
b' Johns.  Rep.  188.)  The  exceptions  to  the  general  rule  are 
words  spoken  of  a  person  in  nis  office,  ^profession,  or  trade,  oi 
^  *^  219  ]  which  impute  lo  him  an  infectious  disease.  (Feise  v.  hinder 
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9  Bos.  8f  Pull  374.  note  (a.)   Comyn's  Dig.  Title  Action  on    ALBANY, 
the  case  for  defamation,  (D.)  10  D.  29.)     If  the  present  action  ^^J^^^J^^J^ 
can  be  supported,  it  must  be  because  it  comes  within  one  of      burtcu 
the  exceptions  to  the  general  rule.  NicKF.Ratui. 

If  the  words  are  not  actionable,  but  in  regard  of  the  plaintifTs 
trade  or  profession,  it  is  not  sufficient  to  allege  the  speaking  of 
himy  without  a  colloquium  of  his  trade,  fyc.  (1  Com.  Dig.  277. 
(G.  3.)  I  Lev.  250.)  Yet,  if  the  speaking  be  alleged  to  be  of 
the  plaintiff  and  his  art,  it  is  sufficient,  without  an  express  col- 
loquium of  his  trade.     ( ComipCs  Dig.  277.) 

In  the  present  case,  the  plaintiff  charges,  that  he  was,  at  the 
time  of  speaking  the  words,  and  long  before  had  been,  a  black- 
smith, carrying  on  the  trade  of  a  blacksmith,  and  found  and 
provided  aU  sucti  iron  as  was  necessary,  and  required  of  him  in 
the  said  business,  and  that  he  always  kept  honest  and  true  ac- 
counts with  all  persons  relating  to  the  trade,  and  that  the  de- 
fendant, in  a  discourse  concernmg  the  plaintiffs  in  his  said  busi- 
ness, published  the  words  charged  in  the  declaration.  Here, 
then,  it  appears,  that  a  colloquium  is  substantially  stated ;  and 
although  the  plaintiff  might  have  averred  expressly,  that  there 
was  a  discourse  concerning  the  trade,  and,  then,  that  the  defend- 
ant published  the  words  of  the  plaintiff  in  relation  to  such  trade, 
I  do  not  perceive  any  material  departure  from  that  form  of  de- 
claring ;  for  in  speaking  "  of  the  plaintiff  in  his  trade,^'  it  follows, 
of  necessity,  that  the  trade  or  business  must  have  been,  in  part, 
the  subject  of  discourse ;  but  admitting  that  here  is  not  strictly 
a  colloquium  concerning  the  trade,  still  the  declaration  is  good, 
and  is  supported  by  the  authorities  cited  from  Comyns  and 
Lzvinz,  which  declare,  that  if  it  be  alleged  that  the  words  are 
spoken  of  the  plaintiff  and  his  art,  it  is  sufficient. 

In  8  irent.  2^32.  the  averment  is,  that  the  words  were  "  spoken 
concerning  A.  B.  as  such  trader,  and  of,  and  concerning,  the  state 
^f  his  circumstances,^*  but  no  colloquium  is  laid. 

The  next  question  is,  whether  words  calculated  to  injure  and 
iraf>air  public  confidence  in  the  integrity  of  a  mechanic,  *in  re-  [  *  220  j 
lation  to  his  trade,  are  actionable.  That  they  are  so,  when 
spoken  of  a  merchant,  cannot  be  doubted.  {Backus  v.  Rich- 
ardson, in  Error,  5  Johns.  Rep.  471.)  It  is  well  settled,  in 
Eno^land,  that  words,  not  in  themselves  actionable,  become  so, 
w^hen  spoken  of  a  person  in  his  trade  or  profession ;  and  the 
rule  equally  applies,  whether  the  plaintiff  is  a  merchant,  or  is 
carrying  on  the  business  of  a  mechanic.  The  plaintiff  in  error 
contends  that  no  action  can  be  sustained  in  this  case,  because 
the  words,  if  true,  do  not  impute  criminality,  for  which  the 
plaintiff  is  punishable ;  but  it  has  already  been  shown,  that  cases 
of  this  description  are  exceptions  to  the  general  rule,  and  are  « 

governed  by  different  considerations.  Whether  the  law  is  wisely 
settled,  that  a  charge  imputing  the  want  of  moral  honesty  is 
actionable,  when  applied  to  an  individual  in  relation  to  his  trade, 
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ALBANY,     and  is  not  so,  when  there  is  no  such  reference,  would  be  a  use- 
^^I^I:^;;^-  less  inquiry. 

BuRTCH  The  defendant,  then,  must  be  considered  as  liable,  if  a  book 

of  accounts  appertains  to  the  business  of  a  blacksmith.  The 
&ct  is  averred  in  the  declaration,  and  as  to  the  necessity  of 
such  books,  there  can  be  no  doubt,  if  credit  is  ever  given  for 
the  work,  labor  and  services. 

In  5  Com.  IKg.  260,  261.  it  is  laid  down,  that  to  say  of  a 
weaver  "  he  paumeth  the  goods  of  his  atstomers^  and  is  not  to 
be  trusted f  is  actionable." 

To  say  of  a  maltster  "he  is  a  cheating  kfumey  and  keeps  a 
false  book;"  (1  Vent.  117.)  "  Ae  keeps  false  books,  deal  not  with 
him;"  {Palm.  65.)  and  ^generally,  words  which  charge  deceit  or 
dishonesty)  in  the  trade,  are  hekl  to  be  actionable. 

In  1  Lev.  115.  {Terry  v.  Hooper,  before  cited^  the  court  say, 
*^  an  action  lies  for  speaking  scandalous  words  of  a  lime-hwmer^ 
or  of  any  man  of  any  trade  or  profession,  be  it  ever  so  base,  if 
they  were  spoken  with  reference  to  his  profession." 

My  opinion  is,  that  the  charge  is  well  alleged  in  the  decla- 
ration, that  the  keeping  of  a  book  of  accounts  is  incident  to 
the  business  of  a  blacksmith,  and  necessary  in  this  country, 
where  credit  is  generally  given,  as  well  by  the  mechanic  as  by 
the  merchant  and  professional  man  ;  that  the  words,  as  applied, 
I  #  Q21  ]  ^re  actionable,  and  entitled  the  plaintiff  to  recover,  ^without 
proving  special  damages.  The  chj'/ge  of  the  court  below  is, 
in  substance,  that  the  words  in  this  case  were  actionable  equally 
as  if  spoken  of  a  merchant.  In  my  view,  this  was  correct,  and 
consequently  the  judgment  ought  to  be  affirmed ;  and  that  is 
the  opinion  of  the  court,  (a) 

Judgment  affirmed. 

(a)  Vide  Loomia  y.  Swkk,  3  WenddVt  Rep.  205.  Sewall  ▼.  Coffin,  Ibid.  291 
Matt  y.  Comstoek,  7  Cotoetiy  654.  Ottrom  y.  Caikins,  5  Wendell's  Rep.  2b3 
Tobins  y.  UarUmd,  4  WendsWe  Rep.  637. 
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ALBANY. 

October,  1819 

Solomon  Ferris  and  his  Wife,  and  Joseph  Ransom  fkrri* 
and  Wife^  against  Anning  Smith,  P'«.  Smith,  and  shIth. 
Luff  Smith,  impleaded  with  others. 

THIS  was  a  case  in  partition.  The  petition  for  partition,  under  Whera  a  tc^ia 
the  statute,  (sess.  36.  ch.  100.  1  K  J?.  L.  507.  2  Rev.  Stat.  317,  ^^;,l^^J^^Z 
fyc.)  and  notices,  were  dated  the  10th  of  November,  1817,  copies  his  wiji,  um^i 
of  which  notices  were  served  on  the  above  named  defendants,  in  \^^^  m^^io 
November, diud  the  petition,  &c.  presented  in  January  term,  1818.  what  woHciiy 
Previous  to  that  time,  notice  had  been  given,  the  10th  of  Oc-  S^^SoiUo 
tober,  1817,  to  the  inRmt  children  of  Lewis  Smith,  of  anappli-  endow  me  with, 
cation  to  the  court  in  October  term,  1817,  for  the  appointment  Lto"©?*^!  Ihe 
of  a  guardian,  which  was  accordingly  done,  and  A.  Smith,  following  mnn- 
above  named,  was  appointed  their  guardian.  The  petition  2|vei,'irlv-ill"a 
stated,  that  the  petitioners,  in  right  of  their  respective  wives,  uiirdofiiiji  jw- 
with  the  defendants,  naming  them  particularly,  and  stating  ^J^d^tj^TS^^of 
their  respective  rights,  and,  *among  them,  Eliphalet  Smith,  [  *  222  | 
and  Anning  Smith,  of  Marlborough,  in  Ulster  County,  are  his  Hoilsc  mv\ 
seized  in  fee  simple  of  certain  lands,  &c.  situated  in  Marl-  berwiXwhoo*^^^^ 
borough,  in  said  county,  describing  them,  &c.,  and  praying  for  and  iheu  <ic- 
a  partition,  dLc.  lo^g.    ui  ^„ 

The  above  named  defendants  pleaded,  ^'  that  they  did  not  give  and  i>e* 
hold,  nor  on  the  day  of  the  exhibition  of  the  petition  of  the  2on^mi}^ih« 
said  petitioners  in  this  behalf,  nor  ever  afterwards,  did  hold  the  one  equal  amuu 
said  land  and  premises  in  the  said  petition  mentioned  and  de-  beginning auhr 
scribed,  nor  any  part  or  parcel  thereof,  together  and  undivided  river,  nnd  nm- 
with  the  said  petitioners,  as  the  said  petitioners,  by  their  petition  "/"^uakol  ""ue 
aforesaid,  have  supposed,  and  of  this  the  said  A.  S.,  E.  S.,  hui«irva  Btns 
W.  S.,  and  L.  S.,  put  themselves  upon  the  country,  &c.,  and  {HJ*'*  IJifi-mUi! 
the  petitioners  ao  the  like,  <fec.  *'^^cd***  i**"" 

At  the  trial  the  plaintiffs  proved  that  Anning  Smith  died  in  ^^^  „g(f  uliui 
possession  of  the  premises,  being  about  169  acres  of  land,  &c.,  |Jj»'  timciishaii 
in  1802,  having  been  in  possession  thereof  since  1775;  that  wifel'^io  ^makv 
his  son,  hevns  Smith,  took  possession,  after  the  death  of  his  "ser  ©f  »»  »^ 
father,  and  died  in  possession  about  two  years  ago.  That  Tr?'  iile  te^!^ 
Anning  Smith  left  several  children,  whom  the  witness  particu-  ne';  jJjJlg^JJ""" 
larly  named,  and,  among  others,  Anning  Smith,  one  of  the  other  parts  or 

above  named  plaintiffs.  S'hii^soM^iru'i 

The  defendant  gave  in  evidence  a  quit-claim  deed,  dated  without    u.Hiiij> 

2Sth  of  October,  1817,  from  Anning  Smith,  son  of  A.  S,  de-  ?^''„'^2  ^^'o?**^ 

word  estate, 
and  gave  the  remaining  two  thirds  of  his  personal  estate  to  his  daufi;hters :  Heldf  that  A.,  and  the  olhei 
devisees  of  the  lands  of  the  testator,  took  an  estate  for  life  ou}y,  under  the  will. 

Where  the  defendants  in  partition  pleaded  non  tenerU  insimul^  on  which  issae  was  joined ;  and  it  ap* 
|»eared  that  A.,  one  of  the  defendants,  had,  before  the  service  of  the  petition  and  notice j  conveyed  all  his 
rarfal  in  the  premises)  to  one  of  his  co-defendants,  who  was  before  a  tenant  in  common  with  him;  the  court, 
after  tlie  ri^ts  of  the  parJes  had  been  ascertained,  by  the  verdict,  refused  to  tarn  the  plaintifls  round  to 
another  action,  on  account  of  a  varkmce  between  the  petition  and  prttofty  as  to  the  0itan/iCViof  interpst  in 
the  respective  tenants  in  common ;  but  gave  Judgment,  that,  as  to  A.,  the  plainiiAs  should  go  without 
day,  and  pay  his  costs;  but  that,  as  to  the  other  defendants,  the  plaiutiffs  should  have  judgment,  on  the 
v«tlict,  according  to  llie  proofs  in  the  cause. 
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ALBANY,     ceased,  of  all  his  right,  title,  and  claim  to  the   premises  in 
^J^^^J^^J^'  question,  being  about  100  acres  of  land,  a  wood  lot,  containing 
Ferris       about  nine  acres,  and  a  piece  of  land,  containing  about  15 
SaiTH        aces,  to  his  brother  Eliphalet,  above  named. 

The  defendants  also  gSave  in  evidence  the  last  will  and  testa- 
ment of  Anning  Smith,  the  elder,  deceased,  dated  28th  of 
OctobtVy  1802.  The  testator,  after  directing  his  burial,  dtc., 
added,  "  And  as  to  what  worldly  goods  it  has  pleased  God  to 
endow  me  with,  I  will  and  dispose  of,  in  the  following  manner  ;*' 
and,  after  making  provision  for  his  wife,  devised  as  follows :  ''  I 
do  give  and  bequeath  to  my  son  Anning,  tlie  one  equal  south 
half  of  my  land,  beginning  at  the  river,  and  running  west  until 
it  makes  one  hundred  acres,  together  with  the  grist  mill,  after 
he  has  arrived  at  lawful  age ;  until  that  time  it  shall  belong  to 
my  wife,  EltanoVy  to  make  use  of  as  she  may  think  proper." 
The  testator,  in  like  manner,  devised  the  north  half  of  his  land^ 
^  *J23  J  beginning  at  the  river  *and  running  west,  until  it  made  100 
acres,  to  his  son  Lewis ;  and,  afterwards,  added,  *^  I  do  will  and 
bequeath  that  my  land,  beginning  west  of  the  two  hundred 
acres  given  to  my  sons,  Lettis  and  Anning,  and  running  west 
to  the  south-east  corner  of  the  button-wood  bridge,  and  then 
north  to  the  line  of  Zophar  Perkins,  be  divided  into  equal  parts 
&c. ;  and  I  give  and  bequeath  one  equal  part  to  my  sons 
E'iphalet,  Lewis,  and  Anning,  and  to  the  heirs  of  my  sons, 
Nathan  and  Clark,  deceased,  to  be  distributed  by  the  exec- 
utors." The  testator  devised,  in  a  similar  manner,  various 
other  parts  of  his  real  estate  to  his  children  and  grandchildren  ; 
and  gave  the  remaining  two  thirds  of  his  personal  estate  to  his 
daughters;  and  appointed  his  wife  executrix,  and  his  sons, 
EHphakt,  Lewis,  and  Anning,  two  of  his  sons-in-law,  and  G. 
N.  his  executors. 

Sudam  and  P.  RuggUs,  for  the  defendants.  They  cited 
t'rogmorton  v.  Holyiay,  3  Burr,  1618.  6  Ouise  Dig.  243, 
244.  tit,  38.  ch.  11.  s.  22,  23. 

Oakley,  (Attorney-General,)  contra.  He  cited  8  John*. 
Rep,  141.  9  Johns.  Rep.  222.  10  Johns.  Rep.  148.  14 
Johns.  Rep.  198.     6  Cruue,  305.  ch.  38.  s.  10.  25. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court 
Two  questions  have  been  made  on  the  argument ;  first, 
whether  the  will  of  Anning  Smith,  the  elder,  devising  his  real 
estate,  vested  an  estate  of  inheritance  in  the  devisees,  or  an 
estate  for  life  only  ?  2d.  Whether  the  alienation  of  tfie  mier- 
est  of  Anning  Smith,  the  younger,  before  the  service  of  a 
copy  of  the  petition  and  notice  on  either  of  the  defendants, 
defeats  the  action  ? 

On  the  first  point,  there  can  be  no  doubt  that  the  will  vest- 
e<f  an  estate  for  life  only  in  the  devisees.  The  will  contains 
184 


OF  THE  STATE  OF  NEW- YORK.  ^2?. 

no  words  of  inheritance,  nor  any  thing  to  show,  according  to     Albany, 
the  settled  rules  of  construction,  an  intention  on  the  part  of  ^^^^^rj^ 
the  devisor  to  convey  a  fee.  Fkrris 

The  deed  from  Aiming  Smithy  who  was  a  co-tenant  in  com-  ^* 

mon,  bears  date  before  the  service  of  a  copy  of  the  petition 
and  notice  upon  him,  or  either  of  the  defendants ;  and,  *until  [  *  ^1  ] 
such  service,  the  suit  is  not  commenced.  His  plea  is,  there- 
fore, made  out,  that  he  did  not  hold  together  with  the  other 
parties.  But  he  conveyed  all  his  right  to  E'iphalet  Smithy 
who  was,  before  that  conveyance,  a  tenant  in  common  with 
the  plaintiffs  and  the  other  defendants.  His  plea,  and  that 
of  the  other  defendants,  except  Arming  Smithy  is,  therefore, 
falsified ;  for  it  appears  they  do  hold  as  tenants  in  common. 
It  is  true  that  they  do  not  hold  precisely  in  the  manner  stated 
in  the  petition ;  but  the  act  (1  R,  L,  508.  s.  3.)  refers  it  to 
the  court,  after  the  final  determination  of  the  is»ues,  to  ascer" 
tain  and  determine  the  respective  rights  of  the  parties  in  such 
landsy  tenemcnisy  or  hereditaments y  and  give  judgment  that  par* 
tUion  thereof  be  made  between  them  according  thereto y  or  between 
9uch  of  them  as  shall  have  any  right  therein J^  If  there  be, 
then,  a  variance  between  the  petition  and  proofs,  as  to  the 
quantity  of  interest  which  any  of  the  tenants  in  common  have 
in  the  lands  whereof  partition  is  sought,  this  can  be  set  right 
by  the  court,  to  whom  it  is  referred  to  ascertain  and  determine 
the  respective  rights  of  the  parties.  There  can  be  no  reason, 
now  that  the  rights  of  the  parties  are  ascertained,  to  turn  the 
plaintiffs  round  to  another  suit ;  and  we  are  clearly  of  opinion, 
that  the  legislature  never  intended,  by  giving  the  plea  of  nan 
tenent  insimul,  if  the  defendant  was  a  tenant  in  common,  thai 
he  should  defeat  the  partition,  by  showing  that  the  extent  of 
interest  was  inaccurately  stated  in  the  petition.  As  to  An^ 
ning  Smithy  as  he  was  not  a  tenant  in  common  when  the  pro- 
ceedings were  commenced,  nor  when  he  pleaded,  he  is  enti- 
tled to  go  without  day,  and  recover  his  costs ;  but  as  to  the 
other  defendants,  the  plaintiffs  are  entitled  to  judgment 
according  to  the  proofs  in  the  cause. 

Judgment  accordinglv. 
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ALBANY. 

October,  1619. 

tb»  peoplk  *The  People  against  John  Godfrey. 

Godfrey. 

The  laod  od  THE  prisoner  was  convicted,  at  the  last  court  of  Oyer  and 
ifrhich  Fort  M-  Terminer,  held  in  the  county  of  Niagara,  of  the  murder  of 
e^r'nevlr^Sv-  Tkomas  Branoghan,  The  record  of  conviction  having  been 
inf^naciuai.  removed  to  this  court,  the  prisoner  was  brought  up,  at  the 
•ute  ^to^\he  I^^  term,  on  habeas  corpus,  Mr.  Justice  Piatt,  who  presided 
^^^u  M*^*''  ^^  ^^^  ^™'»  reported,  that  the  murder  was  committed  in  the 
to  'this  stated  garrison  of  the  United  States,  at  Niagara,  and  that  both  the 
and  its  courts  prisoner,  and  the  deceased,  were  fellow  soldiers  in  the  army 
ibn^  of"  id]  of  ^6  United  States,  serving  in  that  garrison;  and  that 
crimes  or  of-  doubts  having  been  raised  as  to  the  jurisdiction  of  the  court, 
the^ws*of  "!^  sentence  was  not  pronounced,  in  order  that  the  prisoner  might 
iS**wiih^"*"h"'  ^  brought  before  this  court,  for  judgment.  It  appeared  that 
fort,  or  iu  pre-  the  deceased  was,  for  some  military  offence,  ordered  under 
f^'"**'*?  **»o"g*»  guard.;  that  the  prisoner  was  corporal  of  the  guard,  and  while 
risoiied  bv^e  the  deceased  was  under  his  custody,  in  a  place  called  the 
??*^F!i  o-  !^  "  black  hole,"  within  the   walls  of  the  garrison,  the  prisoner 

UnUed    States,     ^   ■  t     j  i  •      '    .^i         i  ^  °  '  '^ 

and   held    by  Stabbed  him  With  a  bayonet. 

tbem  since    its 

Grwu  BrUain,  Oakley,  (Attomcy  General,)  for  the  plaintiffs.  It  is  said, 
KStics°of  ?783*  ^*^  ^y  ^^^  various  treaties  made  between  the  United  States 
and  171H:  for  and  Great  Britain,  the  land  on  which  the  fort  and  garrison  of 
S2rf«  a  u^  Niagara  are  situated,  has  been  vested  in  the  United  States. 
no      terruory  Originally,  the  fortress  of  Niagara  belonged  to  France,  and 

by''^irtuV**oi'  P^8®^>  '^y  ^^^  t''««ty  of  Piirt*,  in  1763,  to  Great  Britain.  By 
those  trraties.  the  declaration  of  indep>endcnce,  and  tiic  subsequent  revolu- 
exciusive*1e  V  ^^^  ^^  which  it  was  accomplished,  the  rights  of  the  British  croicn 
ation  or  juris-  to  all  the  territory  comprised  within  the  state  of  iVetr-Forfcbe- 
Uie^liiiniir*^^  came  vested  in  the  people  of  this  state,  in  full  sovereignty,  as 
any  of  the  a  free  and  independent  state.  The  constitution  of  this  state  re^ 
aSiufred  by  the  ^^^^^  *^®  declaration  of  independence,  and  solemnly  recognizes 
UnUed   States  it.     The  powcrs  and  rights  of  the  state  emanate  from  the  people 

chaw  of  lerniol  ^^"^>  *^  ^f*®'""  Sovereign  capacity,  as  a  free  and  independent 
ry  from  the  State,  uot  from  any  treaty  made  with  Great  Britain.  In  the 
states,  for  the  ^^eaty  of  1783,  Great  Britain  treated  with  the  United  States, 
[  *  226  ]  as  sovereign  *and  independent.  That  treaty  contains  no 
t^^*iSe"pre°  words  of  grant,  or  cession,  but  merely  recognizes  the  bounda* 
scribed  \yy  the  rics  of  this  State,  as  an  independent  state.  The  articles  of 
Coiwrt/tt/wn^of  confederation  expressly  reserve  the  sovereignty  of  each  state. 
States.  It  was  a  league  between  sovereign  states.     This  state,  then, 

had  power  to  establish  and  hold  military  posts  and  fortifica« 
tions,  and  the  possession  of  these  forts  must  be  in  its  sove- 
reign capacity.  Great  Britain  held  them  hostilely,  and  by 
force ;  and  when  she  surrendered  the  possession  of  the  forts 
which  she  held  within  the  boundaries  of  this  state,  they  be- 
came, of  course,  vested  in  the  state.  This  court  cannot  look 
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beyond  the  state,  for  a  source   of  title  to  any  of  its  lands.     ALBANY. 
{Jackson  v.  In^raham,  4  Johns.  Rep.  163.)  ^^^^^^^^J^ 

Again;  by  thti  constitution  of  the  United  States  ^  (art.  I.  sec.  thb  Pkopi« 
8.)  Congress  have  power  ^'  to  exercise  exclusive  legislation,  in  ^  ^• 
all  cases  whatsoever,  over  such  district  (not  exceeding  ten  milesr 
square)  as  may,  by  cession  of  particular  states,  and  the  ae^ 
ceptance  of  Congress,  become  the  seat  of^government  of  the 
United  States,  and  to  exercise  like  authority  over  all  places 
purchased  by  consent  of  the  legislature  of  the  state  in  which 
the  same  sludl  be,  for  the  erection  of  forts,  magazines,  dock 
yards,  and  other  needful  buildings."  This  shows,  that  the 
United  States  can  exercise  exclusive  jurisdiction  over  such 
territory  only  as  is  acquired  by  purchase  or  cession  from  the 
several  states.  And  this  state,  in  all  the  grants  or  cessions 
which  it  has  made  to  the  United  States,  of  lands  for  the  use  of 
the  United  States,  has  reserved  the  right  of  sending  its  officers 
to  serve  the  process  of  its  courts  within  the  lands  so  granted. 
The  United  States  possess  no  power  or  rights  but  such  as  have 
been  delegated  by  the  several  states ;  and  the  states  retain  all 
the  rights  and  attributes  of  sovereignty  not  expressly  ceded  to 
the  United  States.  "The  power  of  exclusive  legislation,'* 
fwhich  is  Jurisdiction,)  says  Chief  Justice  Marshall^  (United 
States  V.  jSevans,  3  Wheat.  336.  388.)  "  is  united  with  cession 
of  territory,  which  is  to  be  the  free  act  of  the  states." 

The  treaties  of  1783,  and  of  1794,  contain  no  words  of  ces- 
sion to  the  United  States.  It  merely  stipulates,  that  Great 
Britain  shall  withdraw  its  troops,  d^c.  There  was  not,  in 
fiict,  in  1733,  any  government  of  the  United  States  ^capable  [  *  221 ' 
of  receiving  a  cession  of  territory,  or  of  garrisoning  this  fort. 
If  It  had  been  immediately  surrendered,  it  would  have  been 
taken  possession  of  by  the  troops  of  this  state,  as  an  indepen- 
dent state. 

Again ;  it  will  be  said,  that  there  is  an  act  of  the  legislature, 
(sess.  26.  ch.  106.  1  N.  R.  L.  197.)  authorizing  the  gov- 
ernor of  this  state  "  to  agree  with  such  person  or  persons 
as  may  be  authorized  by  the  United  States  for  that  purpose, 
for  the  sale  of  such  quantity  of  the  lands  adjoining  Fort  Niag- 
aray  as  shall  be  necessary  for  the  accommodation  of  that  fort, 
and  to  cede  the  right  of  the  people  of  this  state  to  the  said 
lands  to  the  United  States,"  showing  an  implied  admission  that 
this  fort  then  belonged  to  the  United  States.  The  fact,  most 
probably,  was  not  adverted  to,  at  the  time,  that  there  never 
had  been  any  cession  of  the  land  on  which  the  fort  is  erected, 
to  the  United  States.  It  is  certain,  however,  that  this  court 
cannot  presume  any  such  grant.  It  is  true,  that  Congress 
have  provided  for  the  punishment  of  crimes  committed  in 
places  within  the  exclusive  jurisdiction  of  the  United  States ;  but 
the  United  States  have  no  exclusive  jurisdiction,  except  what  is 
acquired  by  grant  or  cession. 

A  doubt  may,  possibly,  be  suggested,  whether  the  land  on 

187 


iai  CASES  IN  THE  SUPREME  COURT 

ALBANY,     which  Fort  Niagara  stands,  is  within  the  territory  of  this  state 

^J^^^^;^;^^  But  it  is  well  known,  that  the  grant  of  James  11.  extended  to 

The  i>£opls  the  Pacific  Ocean,     The  disputes  between  this  state,  and  the 

(?«>uTREr      '^^^s  ^^  Massachusetts  and  Conructicut,  involved  a  discussion 

on  this  subject.     By  the  convention  between  this  state  and 

Massachusetts^  the  jurisdiction  was  ceded  to  this  state. 

Again ;  by  the  act  of  the  legislature  of  this  state,  passed  the 
19th  o{  February y  1780,  the  delegates  of  this  state  to  Congress 
were  authorized  to  fix  the  limits  of  the  territory  of  this  state, 
and  to  cede  to  the  United  States  all  the  lands  beyond  such 
limits ;  and  the  delegates  to  Congress  did,  accordingly,  by  a 
formal  instrument,  fix  and  describe  the  boundaries  of  the  state^ 
and  cede  to  the  united  and  confederated  states,  all  landa 
and  territories  to  the  northward  and  westward  of  those  boun- 
daries ;  and  this  state  has  ever  since  held  and  enjoyed  its  terri- 
[  *  228  ]  tory  according  to  those  limits,  and  *which  include  Fort  Nu 
agara;  there  being  no  where  mentioned  any  exception  or 
reservation,  in  behalf  of  the  United  States,  of  any  forts,  Slo. 
(Vide  Laws  of  the  U.  S.  Edition  of  1815.  Vol.  1.  p.  467. 
471.) 

Cadt/y  for  the  prisoner.  This  question  depends  on  the  true 
construction  of  the  clause  of  the  constitution  of  the  United 
States,  as  to  its  exclusive  legislation.  It  is  not  essential  to  this 
power,  there  should  be  a  cession  of  territory  by  a  state  to  the 
United  States.  After  the  purchase  of  Louisiana,  the  Unit^ 
ed  States  exercised  exclusive  jurisdiction  over  the  territory, 
and  over  all  forts  and  places  within  its  limits.  When  that 
country  or  any  portion  of  it  is  erected  into  a  sovereign  and  in- 
dependent state,  does  the  right  of  jurisdiction  exercised  by  the 
United  States  over  the  forts  continue,  or  must  they  purchase 
that  right  from  the  new  state?  It  is  not  necessary  that  there 
should  be  a  cession  of  jurisdiction,  at  the  time  of  the  purchase. 
Great  inconvenience  will  arise,  if  the  government  and  ^  courts 
of  the  United  States  have  not  exclusive  jurisdiction  over  these 
places.  Every  soldier  in  the  garrison  who  commits  a  petty 
offence  may  be  arrested  by  the  warrant  of  a  justice  of  the 
peace.  The  true  meaning  of  the  constitution  is,  that  the 
United  States  cannot  erect  any  fort  or  building  on  any  part  of 
the  territory  of  a  state,  without  its  consent.  As  soon  as  the 
state  grants  to  the  United  States  the  right  of  erecting  a  milita- 
ry fortress,  the  United  States  acquire  an  exclusive  jurisdiction 
within  such  fortress,  unless  there  has  been  some  express  stipu^ 
lation  to  the  contrary  in  the  grant. 

Again ;  has  not  this  state,  by  its  acts,  virtually  consented  to 
give  to  the  United  States  jurisdiction  over  this  fort  ?  Treaties 
have  been  made  between  the  United  States  and  the  Six  Na-' 
tions  qflndinns,  in  1784,  1789,  and  1794,  by  which  the  latter 
cede  to  the  United  States,  lands  lying  south  of  Lake  Ontario^ 
and  south  and  east  o(  Niagara  river  and  Lake  Erie,  includin|( 
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the  fort  of  Niagara.  (I  U.  S.  Laios,  307,  308,  309.  314.  Ed.     Albany, 
1815.)     Two  of  these  treaties  were  made  subsequent  to  the  ^2^|;^J^;J^: 
adoption  of  the  constitution  of  the  United  States,  Tux   Pkopm 

Again;  Great  Britatny  afterwards,  pursuant  to  the  treaty  godfmk 
•of  1794,  surrendered  the  possession  of  this  fort  to  the  gov-  r')i^229  1 
emment  of  the  United  States,  who  immediately  took  possess- 
ion of  it,  garrisoned  it  with  their  own  troops,  and  have  so  kept 
possession,  until  this  day ;  whether  rightfully  or  not,  makes  no 
difference,  for  this  state,  having  uniformly  acquiesced  in  it, 
must  be  bound  by  such  acquiescence. 

In  the  case  of  the  Commonwealth  of  Massachusetts  agaiiist 
dHhry,  (8  Mass,  Rep,  72.)  the  Supreme  Court  of  that  state 
decided,  thcit  the  courts  of  that  state  had  no  cognizance  of 
offences  committed  on  lands  in  the  town  of  Springfield^  pur- 
chased by  the  United  States  from  that  state,  for  the  purpose 
of  erecting  arsenals,  &c, 

Oakley,  (Attorney  General,)  in  reply,  said,  that  the  case  of 
a  cession  of  territory  to  the  United  States,  by  a  foreign  state, 
since  the  adoption  of  the  present  constitution,  was  not  analo- 
gous to  the  present  case.  None  of  the  states  ever  had  any 
right  to  the  territory  so  ceded.  But  very  serious  doubts  ha.ve 
been  entertained  whether  the  government  of  the  United  States 
could,  under  the  constitution,  acquire  new  territory,  and  exer- 
cise jurisdiction  over  it ;  and  though  such  cessions  have  been 
sanctioned  by  acts  of  Congress,  it  is  not  easy  to  discover  on 
what  constitutional  grounds  those  acts  can  be  supported. 

As  to  the  grants  or  cessions  made  by  the  Indians  to  the 
United  States,  it  is  a  sufficient  answer  to  say,  thai  the  Indians 
have  never  been  recognized  as  the  absolute  owners  of  the  soil, 
or  as  a  source  of  title  to  lands  in  tfiis  state.  Their  right  to 
the  use  of  lands  occupied  by  them  has  been  admitted.  But 
these  Tery  Six  Natiofis  of  Indians  had  before  ceded  all  their 
rights  to  Great  Britain;  and  so,  in  truth,  they  had  nothing  to 
grant  to  the  United  States,  There  can  be  no  source  of  title 
to  land  acknowledged,  but  what  is  derived  from  the  state. 

Again;  the  relinquishment,  by  Great  Britain,  of  places 
occupied  by  her  troops,  gave  no  right  to  the  United  States, 
As  well  mi^ht  the  United  States  claim  the  city  of  Nexv-  York 
and  its  environs,  which  were  surrendered  pursuant  to  the  treaty 
of  peace,  and  taken  possession  of  by  the  army  of  the  United 
States, 

Cur.  adv,  vult. 

•The  prisoner  was  again  brought  before  the  court,  on  habeas      [  *  230  ] 
curpus ;  and  the  opinion  of  the  court,  on  the  question  of  juris- 
diction, argued  at  the  last  term,  was  now  delivered  by  tlie 
chief  juuice,  as  follows : 

Bpxncer,  Cb  J.,  (after  stating  the  facts.)     The  question  for 
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ALBANY,     the  decision  of  this  court  is,  whether  the  cognizance  of  this 

^^Il^-li-J^l^  ^^^"^  belongs  to  the  courts  of  the  United  States^  or  to  those 

The  Peoplc  of  this  State?     It  has  been  very  ably  argued,  and  the  impor- 

^  ^-  tance  of  the  question  has  induced  us  to  postpone  a  decision  of 

it  to  the  present  term. 

The  jurisdiction  of  the  courts  of  the  United  States  must  be 
derived  under  the  eighth  section  of  the  first  article  and  seven- 
teenth paragraph  of  the  constitution  of  the  United  States, 
which  gives  to  the  Congress  "exclusive  legislation  aver  aU 
places  purchased  by  the  consent  of  the  legislature  of  the  state  in 
which  the  same  snail  be,  for  the  erection  of  forts ,  magazines, 
arsenalsy  docJc^yards,  and  other  needful  buildings.^* 

The  only  evidence  of  a  purchase  by  the  ^ited  States,  of 
fort  NiaearOy  from  this  state,  or  of  a  cession  of  any  kind  by  it 
to  the  united  States,  is  contained  in  the  act  of  the  6th  of 
April,  1803.  (1  N.  R  L.  197.)  That  act  authorizes  the 
governor  to  agree  with  such  person  or  persons  as  shall  be 
authorized  by  the  United  States  for  that  purpose,  for  the  sale 
of  such  quantity  of  the  lands  adjoining  the  fort  Niagara,  as 
shall  be  necessary  for  the  accommodation  of  that  post,  and  to 
cede  the  right  of  the  people  of  this  state  to  the  said  lands  to 
the  United  States. 

It  does  not  appear,  nor  is  there  the  slightest  ground  to  be- 
lieve, that  the  powers  conferred  on  the  governor,  by  this  act, 
have  ever  been  executed,  or  that  anv  cession  has  ever  been 
made  under  it,  of  the  fort  itself,  or  of  the  adjoining  lands,  to 
the  United  States. 

It  has  been  argued,  that  this  state,  though  they  have  made 
no  cession,  have  tacitly  consented,  by  a  necessary  implication 
from  the  act  of  1803,  that  the  United  States  should  hold  the 
fortress  of  Niagara,  and  that  in  such  case,  the  second  paragraph 
of  the  third  section  of  the  fourth  article  of  the  constitution  of 
'  •  231  ]  the  United  States,  would  give  to  the  Congress  *the  like  ex- 
clusive power  of  legislation.  That  section  declares,  "  that  the 
Congress  shall  have  power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property 
belongiw  to  the  United  States,  and  thai  nothing  in  the  constu 
tution  shall  be  so  construed  as  to  prejudice  any  claims  of  the 
United  States,  or  any  particular  stated 

The  treaty  of  peace  between  the  United  States  and  Great 
Britain,  in  1783,  has  also  been  brought  into  view,  as  contain- 
ing provisions  bearing  on  the  question.  That  treaty  contains  a 
stipulation  that  his  Britannic  majesty  should  withdraw,  with 
all  convenient  speed,  all  his  garrisons  from  the  United  States, 
and  from  every  post,  place  and  harbor  within  the  same ;  and 
the  treaty  of  amity,  commerce  and  navigation,  concluded  be- 
tween Great  Britain  and  the  United  States,  in  1794,  contains 
a  stipulation,  on  the  part  of  the  former,  to  withdraw  their 
troops  and  garrisons,  from  all  post&  and  places  within  the 
boundary  lines  assigned  by  the  treaty  of  peace,  before  the  first 
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of  June^  1796.     Fort  Niagara  was  captured  from  the  French,     Albany. 
in  1769,  and  passed,  by  vntue  of  the  treaty  of  peace  of  1763,  ^^J^S^J]^^™- 
to  the  crown  of  Great  Britain;  and  has  continued  to  be  held  tuk  Peoplb 
by  that  power,  as  a  fortress,  until  it  was  surrendered  under  the  ^* 

treaty  of  1794,  since  which  it  has  been  possessed  and  garrisoned       ^^^^^' 
by  the  United  States,  with  a  short  interruption  during  the  late 
war,  to  the  present  period.     That  fort  Niagara  is  within  the 
acknowledged   boundaries  and  limits  of  this  state   is   indis« 
putable. 

We  consider  it  beyond  all  doubt,  that  the  United  States  ac^ 
quired  no  territorial  rights  to  any  portion  of  this  state,  in  virtue 
of  the  treaties  of  17^  and  1794.  Neither  of  those  treaties 
contain  any  words  of  grant  to  the  United  States,  as  such ;  nor 
should  we  have  submitted  to  accept  as  a  grant  what  had  al- 
ready been  acquired  by  our  arms,  and  established  by  the  solemn 
declaration  of  independence.  The  Congress,  under  the  articles 
of  confederation,  were  the  representatives  of  the  several  states ; 
and,  having  the  power  to  make  war  and  peace,  were  a  party  to 
the  treaty  of  peace,  in  behalf  of  the  confederated  states,  and 
every  stipulation  in  the  treaty  enured  to  the  benefit  of  the 
states  in  their  sovereign  capacities.  When,  therefore,  it  was 
agreed,  by  the  *treaty  of  peace  of  1783,  that  Great  Britain  [  •  232  ] 
should  withdraw,  with  all  convenient  speed,  its  garrisons  from 
the  United  States,  and  from  every  port,  place  and  harbor 
within  the  same ;  that  agreement  was  for  the  benefit  of  the 
several  states  within  whose  limits  those  garrisons  were. 
The  section  of  the  articles  of  confederation  removes  every 
doubt  upon  this  subject :  it  provides,  that  "  each  state  should 
retain  its  sovereignty,  freedom  and  independence,  and  every 
power,  jurisdiction,  and  right,  which  was  not  thereby  expressly 
delegated  to  the  United  States  in  Congress  assembled :"  and  it 
is  not  within  our  knowledge  or  belief,  that  the  United  States 
have  ever  claimed,  or  set  up  any  pretension  of  property,  to 
any  fort  within  the  boundaries  of  a  state,  under  these  treaties. 

The  occupation  effort  Niagara,  by  the  troops  of  the  United 
States,  since  its  evacuation,  in  pursuance  of  the  treaty  of  1794, 
cannot  be  considered  either  as  evidence  of  a  right  in  the 
general  government  to  the  post  itself,  nor  as  an  act  hostile  to 
the  rights  of  this  state.  One  of  the  great  objects  in  the  form- 
ation of  a  federal  government  was,  that  it  should  pro- 
vide for  the  common  defence.  This  post  was  considered  an 
essential  point  to  be  garrisoned  by  the  troops  of  the  United 
States,  as  a  security  to  our  frontiers ;  and  this  state  acquiesced 
tacitly  in  the  propriety  and  necessity  of  the  measure ;  under 
these  drcumstances  to  consider  the  occupation  of  the  post  as, 
ner  se,  evidence  of  territorial  right,  in  the  United  States,  or  as 
m  hostility  to  the  rights  of  this  state,  would  be  imputing  to 
the  federal  government  a  disregard  of  its  obligations  and  duties, 
and  a  spirit  of  violence  and  injustice,  highly  derogatory  to  its 
known  justice  and  providence.    Their  possession  of  this  post 
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ALBANY,     must  be  regarded,  therefore,  as  a  possession  for  the  state,  not 
^J^^^IJi;^^^^^     against  it ;  it  was  a  friendly  occupation,  not  in  derogation  of 
Tu£  People  our  rights ;  and  we  regard  it  as  a  fundamental  principle,  that 
\'  the  rights  of  sovereignty  are  never  to  be  taken  away  by  impli- 

cation. In  the  case  of  the  United  States  v.  Bevans^  (3  Whea- 
ton,  386.)  Chief  Justice  Marshall  said,  '^  the  power  of  exclusive 
legislation  under  the  8th  section  of  the  first  article  of  the  con- 
stitution, which  is  jurisdiction,  is  united  with  cession  of  terri- 
tory, which  is  to  be  the  free  act  of  the  states."  The  correct- 
ness *of  this  remark  is  fully  admitted  ;  and  if  the  United  States 
had  the  right  of  exclusive  legislation  over  the  fortress  of  Ni- 
ugaroy  they  would  have  also  exclusive  jurisdiction  ;  but  we  are 
of  opinion,  that  the  right  of  exclusive  legislation  witliin  the 
territorial  limits  of  any  state,  can  be  acquired  by  the  United 
States  only  in  the  mode  pointed  out  in  the  constitution,  by 
purchase,  by  consent  of  the  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  magazines,  arsajLalsy 
dockyards,  and  other  needful  b%iildings.  The  essence  of  that 
provision  is,  that  the  state  shall  freely  cede  the  particular  place 
to  the  United  States,  for  one  of  the  specific  and  enumerated 
objects.  This  jurisdiction  cannot  be  acquired  tortiously,  or  by 
disseisin  of  the  state ;  much  less,  can  it  be  acquired  by  mere 
occupancy,  with  the  implied  or  tacit  consent  of  the  state, 
when  such  occupancy  is  for  the  purpose  of  protection. 

The  3d  section  of  the  4th  article  of  the  constitution  of  the 
United  States  is  clearly  adapted  to  the  territorial  rights  of 
the  United  States,  beyond  the  limits  or  boundaries  of  any  of 
the  states,  and  to  their  chattel  intercuts,  and  it  therefore  drops 
the  expression  of  exclusive  lej^islation. 

To  oust  this  state  of  its  jurisdiction  to  support  and  maintaiii 
its  laws,  and  to  punish  crimes,  it  must  be  shown  that  an  offence 
committed  within  the  acknowledged  limits  of  the  state,  is 
clearly  and  exclusively  cognizable  by  the  laws  and  courts  of 
the  United  States.  In  the  case  already  cited,  Chief  Justice 
Marshall  observed,  that  to  bring  the  offence  within  the  juris- 
diction of  the  courts  of  the  union,  it  must  have  been  committed 
out  of  the  jurisdiction  of  any  state;  it  is  not,  (he  says,) 
the  offence  committed,  but  the  place  in  which  it  is  com- 
mitted, which  must  be  out  of  the  jurisdiction  of  the  state.  It 
does  not,  therefore,  enter  into  the  consideration  of  this  ques- 
tion, that  the  prisoner  and  the  deceased  were  in  the  service  of 
the  United  States,  when  the  crime  was  perpetrated.  On  the 
whole,  we  are  perfectly  satisfied  that  the  jurisdiction  of  this 
state  attaches  on  the  crime,  and  extends  to  the  person  of  the 
prisoner,  and  nothing  remains  but  that  judgment  be  passed 
upon  him  according  to  law. 

Sentence  of  death  was,  accordingly,  pronounced  on  the 
prisoner. 
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ALBANY, 

Octolier,  1819. 

^Barker  against  Hatens.  barksr 

V. 

__  Havcits 

THIS  waa  an  action  of  assumpsity  brought  to  recover  the  where  the  de- 
freight  an^  primage  of  ninety  bales  of  cotton^  shipped  by  the  feA<iani,  Uie 
defendant,  on  board  of  the  plaintifPs  vessel,  to  be  carried  from  shipped^ *^m 
Neto-York  to  Livtrpooh  The  cause  was  tried  at  the  New^  on  bowU  of  the 
York  sittings,  in  June  last,  and  a  verdict  taken,  by  consent,  ^""{o  be  carl 
•for  the  plaintiff,  for  587  dollars,  subject  to  the  opinion  of  the  "ed  from  ;y<«. 
court  on  the  following  case :  The  declaration  stated,  that  the  pou,  a^d  th^re 
defendant,  on  the  1st  of  July^  1817^at  the  city  of  Neuo^York^  delivered  to  c, 
in  consideration  that  the  plaintiff,  at  his  request,  would  take  he^  ^^"p!^^ 
on  board  of  the  plaintiffs  ship,  called  the  JLoan,  ninety  bales  J^^^  /^  ^A« 
of  cotton  belonging  to  the  defendants,  and  should  safely  carry  ^^«  ^nd  'ovl 
the  same  in  the  said  ship  to  lAverpooly  in  England,  and  there  de-  rj^  ^"^' 
liver  the  said  ninety  bales  of  cotton  to  the  consignees  thereof,  mg  to  UiV^biii 
to  wit,  Messrs.  Cropper ^  Benson^  fy  Co.,  at  Liverpool,  agree-  ^0^^^  "*^" 
ably  to  the  bill  of  ladmg,  the  defendant  undertook  and  promised  ter^  ^,  on  his 
the  plaintiff  to  pay  to  him  one  penny  sterling  per  pound  weight,  ^Jj"  SN'^"^ 
for  the  freight  of  the  said  ninety  bales  of  cotton,  and  five  per  ^Ftbe^g^dslo 
cent,  thereon  for  the  primage,  which  freight  and  primage  Jjjfibooi""'^!^' 
amounted  to  1211.  I3s.  9d.  sterling,  equal  in  value  to  570  dol-  in^the  frmSSx] 
lars  and  83  cents.     The  plaintiff  averred  that  the  90  bales  of  ^^"^j!^  *%" 

11*  1  ^^    rh    o     ^>  1       tfv     1        t*     M  wards  cienianu* 

cotton  were  delivered  to  C  is.  cf  Co.  on  the  30th  of  August,  ed  it,  and  the 
1817,  according  to  the  bills  of  lading,  &c.  The  declaration,  ^^^  jjj^ 
also,  contained  general  counts  for  freight,  work  and  labor,  and  that  the  plaint 

quantum  meruit.        ,  lihTM^StUoi 

The  master  of  the  ship  deposed,  that  the  bills  of  lading  for  the  freight 
were  in  the  usual  printed  form,  the  cotton  to  be  delivered  to  ^!^^^^^^ 
C,  B.,  fy  Co.,  of  Liverpool,  as  consignees,  they  paying  the  ihat  where  the 
freight  as  specified.  The  master  did  not  demand  payment  of  f  J^  ^  °^ 
the  freight  before  he  delivered  the  cotton,  nor  any  security  for  consignor^  nor 
Its  payment.  That  after  the  cotton  was  delivered,  he  presented  aclS^nl  and 
to  C.  B.,  fy  Co.  a  bill  of  the  freight,  which  they  refused  to  benefit,  the  car- 
pay,  on  the  ground  of  there  being  an  open  account  between  them  [-5^'  JJJ*'  ^^,", 
and  Thomas  R.  Hazard  fy  Co.,  of  Liverpool.  But  they  did  on  him  for  the 
not  state  that  there  was  a  balance  *due  to  them  from  T.  R.  H.  [  *  235  ] 
Sf  Co.  The  master  said  it  was  usual  at  Liverpool  to  deliver  fre'ffhi,  onsuch 
cirgoes  before  the  freight  was  demanded  or  paid.  *  it  L°ihe  dufv 

The  defendant's  counsel  produced  one  of  the  bills  of  lading  ^J  ^*»«  master 
signed  by  the  master,  which  stated,  that  the  cotton  was  "  to  be  aii  *  l^]'  Z 
delivered  to  C,  B.,  fy  Co.,  (the  consignees,)  they  paying  Sr*^*^^"^^.*^* 
freight  for  the  same,  one  penny  sterling  per  pound,  with  pri-  the  "^'^^  ^^"^ 
mage  and  average  accustomed."  The  account  of  C,  B.,  fy 
Co.  with  the  defendajit  was  also  produced,  froni  which  it  ap- 
peared that  they  had»  charged  the  defendant  with  the  amount 
of  the  freight  and  primage,  deducted  the  same  from  the  pro- 
ceeds of  the  cotton,  and  paid  him  the  balance. 

It  was  agreed,  that  if  the  court  should  be  of  opinion  that  the 
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ALBANY,     plaintiff  ought  to  recover  interest  at  the  rate  o(  seven  per  cent.» 
^^^^I:^;^^^-  that  then  the  sum  of  34  dollars  and  47  cents  should  be  added 
Bakkek      to  the  amount  of  the  verdict,  and  a  judgment  be  entered  ac- 
cordingly. 


V. 

Havxvs. 


Footf  for  the  plaintiff,  contended,  that  the  consignor  of  goods 
is  liable  to  the  ship  owner,  or  carrier,  for  the  freight,  *if  the  con« 
slgnee  refuses  to  pay  it.  In  Moore  and  others  v.  fViboUy  (1 
Term  Rep.  659.)  it  was  held,  that  the  contract  or  agreement 
between  the  consignor  and  consignee,  as  to  the  payment  of, 
the  freight,  did  not  vary  the  rights  of  the  carrier,  to  whom  the 
consignor  was  always  liable  for  the  freight.  (Tapley  v.  Martins, 
8  Term  Rep.  45L)  In^Shevhard  v.  De  Bemalesy  (13  East 
\  Rep.  565.)  Lord  EUenhorough  said,  that  the  clause  in  the  bill 

of  lading,  by  which  the  master  engages  to  deliver  the  goods  to 
the  consignee  or  his  assigns,  he  or  they  paying  freight  for 
the  said  goods y  &c.,  was  introduced  for  tneiibenefit  of  th^  mas- 
ter only,  not  for  the  benefit  of  the  consignee  ;  and  that,  there- 
fore, the  master  might,  if  he  thought  fit,  waive  the  benefit  of 
that  provision,  and  deliver  the  goods  without  first  receiving  the 
freight ;  and  that  his  doing  so,  did  not  prevent  him  from  main- 
taining an  action  against  the  consignor  for  the  freight.  The 
same  point  was  adjudffed  in  the  court  of  C.  B.  in  the  case 
of  Christy  v.  Row,  (1  Taunt.  299.)  and  the  same  principle  is 
stated  by  Abhot.     (3d  Ed.  276.  Part  3.  ch.  7.  s.  4.,) 

The  contract  for  the  carriage  of  these  goods  was  made  in 
[  •  236  ]       *NeW'  York ;   the  plaintiff  is,  therefore,  entitled  to  interest  at 
seven  per  cent 

Henry,  contra.  By  the  bill  of  lading,  in  this  case,  the  mas 
ter  engages  not  to  deliver  the  goods  until  the  freight  is  paid. 
The  payment  of  the  freight  is  made  a  condition  precedent  to 
the  delivery.  The  law  gives  (he  master  a  lien  on  the  goods 
for  the  fi'eight,  and  he  may  detain  them  until  it  is  paid.  (12 
Mod.  447.  511.  per  Holt,  Ch.  J.  1  Molloy,  376.  B.  2.  ch.  4. 
s.  12.)  Beawesy  Lex  Mercat.  134.  Abbot  on  Ships,  <fec.  Part 
3.  ch.  3.  s.  12.)  Could  the  master  himself,  having  signed  such 
a  bill  of  lading,  maintain  an  action  for  the  freight  against  the 
consignor  of  the  goods  ?  Might  not  the  latter  say,  "  By  your 
contract  you  engaged  to  receive  the  fi-eight  of  the  consignee; 
and,  having  voluntarily  delivered  the  goods,  without  doing  so, 
you  must  take  the  consequence?"  If  the  master  could  not, 
neither  can  the  owner  of  the  ship,  maintain  this  action ;  for  the 
principal  can  be  in  no  better  situation  than  his  agent,  for  whose 
conduct  he  is  answerable.  {Abbot,  Part  2.  ch.  2.  s.  2,  3,  4.  6. 
Molloy,  B.  2.  ch.  2.  s.  14.)  Suppote  there  had  been  a  settle- 
ment of  the  accounts  between  the  defendant  and  the  con- 
signees, and  the  freight  had  been  credited,  as  if  it  had  been  paid. 
There  was  not  sufficient  evidence  of  any  commercial  usage  a) 
L.  on  this  subject.  (1  Caines*s  Rep.  45.) 
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The. contract  was  to  be  performed  in  Englmid,  wheie  the     ALBANY 
freight  was  to  become  due  and  payable ;  the  interest,  therefore,  ^^®***^»  **^*- 
is  to  be  regulated  according  to  the  law  of  that  country.  Barkkr. 


Hatkhs. 


Foot,  in  reply.  Suppose  the  goods  arrive  at  the  port  of  des- 
tination, in  so  damaged  a  state  as  not  to  be  worth  half  the 
freight,  if  the  consignee  refuses  to  pay  the  freight,  and  the 
goods  are  landed  and  sold,  is  not  the  consignor  of  the  goods 
liable  to  the  ship  owner  for  the  freight  ?  (a) 

•Spencer,  Ch.- J.,  delivered  the  opinion  of  the  court.  The  [  •  237  J 
plaintiiTs  right  to  recover  freight,  depends  on  the  legal  import 
of  the  clause  in  the  bill  of  lading,  by  which  it  is  stipulated, 
that  the  goods  should  be  delivered  to  Cropper,  Benson,  fy  Co. 
"  they  paying  freight  for  the  same,  one  penny  sterling  per  pound, 
with  primage  and  average  accustomed.'' 

The  eifect  of  this  clause  has  been  repeatedly  considered 
in  the  tJnfflish  courts,  and  the  decisions  have  been  uniform  in 
both  the  King's  Bench  and  Common  Pleas.  In  Shephard  v. 
De  Bemalesy  HS  East,  508.)  Lord  Mlenborough  examined  all 
the  cases,  and  he  considered  the  clause  introduced  for  the 
benefit  of  the  carrier  of  the  goods  only,  and  merely  to  give 
him  the  option,  if  he  thought  fit,  to  insist  upon  his  receiving 
freight  abroad,  before  he  should  make  delivery  of  the  goods ; 
and  that  he  had  a  right  to  waive  the  benefit  of  that  provision 
in  his  favor,  and  to  deliver,  without  first  receiving  payment, 
and  was  not  precluded,  by  such  delivery,  from  afterwards 
maintaining  an  action  against  the  consignor.  He  observes, 
that  the  cases  he  cited,  proved  that  such  a  clause  did  not,  in 
general,  cast  the  duty  on  the  captain,  at  his  peril,  of  obtaining 
freight  from  the  consignee ;  but  that  if  he  could  not  get  it 
from  him,  he  may  insist  on  having  it  from  the  consignor.  He 
admits,  that  the  rule  might  be  otherwise,  in  a  case,  differently 
circumstanced ;  and  he  lays  stress  on  the  fact,  that  the  deliv- 
ery was  to  be  to  the  correspondents,  factors  and  agents  of  the 
defendant.  I  should  clearly  be  of  opinion,  that  if  it  appeared 
that  the  goods  were  not  owned  by  the  consignor,  and  were 
not  shipped  on  his  account,  and  for  his  benefit,  that  the  carrier 
would  not  be  entitled  to  call  on  the  consignor  for  freight ;  and 
I  should  incline  to  the  opinion,  that,  in  all  cases,  the  captain 
ought  to  endeavor  to  get  the  freight  of  the  consignee.  In  the 
present  case,  there  can  be  no  doubt  that  the  cotton  was  the  ' 
property  of  the  defendant  when  shipped,  and  that  it  was  con- 
signed to  Cropper,  Benson,  fy  Co.  to  be  sold  on  the  defendant's 
account ;  for  he  exhibited  Cropper,  Benson,  fy  CoJs  account, 

(a)  If  the  eonsiffnee  accepts  the  ffoods,  he  is  bound  for  the  freight,  though  the 
damage  exceeds  £e  amootft  of  freight.  (Shidd  y.  Dams.  6  Taunt,  65.)  The 
foods,  thouffh  of  no  value,  cannot  be  abandoned  for  the  freight.  (Griswold  y 
Jfew-York  ^.  Co.  3  Johns.  Rep.  SSI.  Poth.  Ck.  Part.  n.  59.)  The  goods  are 
onlj  an  additional  security  for  the  flreight ;  and  the  responsibility  of  the  owner 
or  shipper  of  them  for  the  freight,  remains  entire.    (3  Johns.  Rep.  208,  339.) 
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ALBANY.  *hj  which  it  appeared,  that  the  defendant  was  charged  with 
Ociob«j^^^i8i9.  ^i^g  freight  and  primage,  which  had  been  deducted  from  the 
proceeds  of  the  cotton,  and  the  balance  had  been  paid  to  tiie 
defendant  It  is  evident,  however,  that  Cropper,  Benson,  fy 
Co.  never  paid  the  freight,  on  being  required  by  the  captain  to 
do  so,  after  the  delivery  of  .the  cotton,  but  declined  to  pay  it, 
on  the  ground,  that  they  had  an  open  account  with  Thomas  R, 
Hazard  fy  Co.,  of  Liverpool,  As  this  case  stands,  we  think 
the  decisions  referred  to  in  13  East  are  in  point ;  and  whilst  we 
feel  that,  on  a  commercial  question,  they  are  entitled  to  high 
respect,  there  is  a  peculiar  fitness  that  the  general  rules  regu- 
lating commercial  negotiations  should  be  uniform,  where  no 
principles  of  law  stand  in  the  way ;  and  we  think  there  are 
none  in  the  present  case. 

The  rate  of  interest  ought  to  be  five  per  cent. ;  for  the  con- 
tract was  to  be  executed  in  England,  and  the  plaintiff  had  a 
right  to  demand  and  insist  on  payment  there. 

Judgment  for  the  plaintiiT  accordingly. 


[  •  239  ]  *PoRT  against  Jackson. 

B.  beiDg  DOS-      THIS  was  an  action  of  covenant.     The  declaration  stated, 
term  of  yean,  that  Thomas  Barlow,  on  the  19th  o{  May,  1791,  being  possess- 

whifbi*^^'^6§o  ®^  ^^  ^  ^^^  ^^  years  of  a  lot  of  laud,  in  Manchester,  in  Eng- 
jean  remained  land,  of  which  term  1690  years  and  upwards  remained  unex- 
Md^MsT^'ed^to  P^"*®  '  ^y  indenture  of  demise,  between  him  and  the  plaintifi 
p.  the  same,  for  and  three  others,  did  grant,  bargain,  sell,  and  assign  unto  the 
a^e»rfy"renV  pl^'^^'ffj  ^is  executors,  &c.,  the  same  lot  or  piece  of  land,  &c., 
&c.  p.  sold  and  for  the  term  of  1600  years,  thence  next  ensuing,  at  the  yearly 

»amfio*ti»  dkh  '®°^  ^^  ^^^  ^^*''  lawfiil  moucy  of  Great  Britain,  in  four  equal 
fendani,    wbo  payments,  to  wit,  on  every  29th  day  of  September, m  25th  of 

^rfo™,'*^&^  ^^^^^^^^y  ^^^  of  March,  and  24th  ot  June;  the  first  of  which 
all   the'  cove^  payments  to  be  made  on  the  24th  of  June  next,  after  the  date 
uSSei *hi' *TblJ  odhe  indenture:  that  the  plaintiff  being  so  possessed  of  the 
indenture     of  said  term  of  1600  years,  of  and  in  the  said  lot  of  land,  &c.,  after 
?o"p!r  M?  on  wards,  on  the  16th  of  ^i^^tw^  1792,  by  an  indenture  of  assign 
the  part  of  P.  mcut  between  him  and  the  defendant,  for  the  consideration 

to  be  perform- 
ed, &c.  In  an  '  .  • 
action  of  cownant,  by  P.  againxt  the  defendant,  to  recover  the  amooQt  of  rent  alleeed  to  be  dne  and 
'inpaid  to  B.  for  above  24  years ;  the  defendant  pleaded,  that  before  any  rent  accruea  or  became  payable 
to  the  lessor,  he  assigned  all  his  interest,  term,  &c.  to  G.,  who  entered  into  possesaon  of  the  premises, 
and  was  accepted  by  B.  as  his  tenant  Held,  on  demurrer,  that  the  plea  was  bad.  That  the  covenant, 
on  the  part  of  the  defendant,  was  a  positive  and  express  covenant  to  pay  the  rent,  as  it  should  become 
di!c  to  the  lessor,  and  for  which  the  plaintiff  remained  liable  on  his  covenant  to  B.,  by  prtrity  of  contract. 


p-i yment  of  the  rent,  and  non  dammjkatua  is  no  answer  to  the  plaiutifTs  declaration  ;  and  that  the  plaintiiT 
>•  <>.  therefore,  entitled  to  recover  tlie  whole  rent  in  airear  and  unpaid,  for  which  he  was  liable  on  his 
catoaaul  with  the  l«>j(sor. 
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thereifj  mentioned,  demised,  granted,  bargained,  sold,  and  as-    Albany. 
signed  to  the  defendant,  his  executors,  (fee.  the  same  lot  of  land,  ^«'**®'^'  ^^^^ 
&c.  for  the  residue  of  the  term  of  1600  y^ars,  then  unexpired ;        port 
and  that  the  defendant,  in  and  by  the  same  indenture,  cove-  ^• 

nanted  with  the  plaintiff,  his  executors,  <fec.,  that  he,  the  de- 
fendant, would  well  and  truly  observe,  perform,  fulfil,  and 
keep  all  and  every  the  covenants,  conditions,  provisoes,  pay- 
ments, and  agreements,  mentioned  aind  contained  in  the  nrst- 
mentioned  indeature  of  demise,  and  which,  on  the  part  and 
behalf  of  the  plainfiff,  &c.,  were  or  ought  thereafter  to  be 
paid,  done,  and  performed,  &c.  The  plaintiff  then  alleged 
that  the  defendant,  althougb  oflen  requested,  had  not  paid 
the  sum  of  £832  Is.  3d.  lawful  money  of  Great  Britain^  of  the 
said  yearly  rent,  for  twenty-four  *years  and  a  half,  com-  [•240 
mencing  from  the  29th  of  September ^  1793,  and  ending  the  25th 
of  March,  1818,  and  which  sum,  on  that  day,  was  in  arrear 
and  unpaid  to  T.  Barlow,  his  executors,  d^c,  but  to  pay  the 
same,  had  refused,  &c.,  and  the  same  still  remained  wholly 
due  and  unpaid,  &c. ;  and  that  the  defendant,  although  often 
requested,  &c.,  had  not  kept  the  said  covenant,, &c. 

The  defendant  pleaded  six  pleas:  1.  Non  est  factum,  b&  to 
the  indenture  first  mentioned :  2.  Non  est  factum,  as  to  the 
second  indenture.  3.  Non  est  factum,  as  to  the  assignment 
thereof.  4.  That,  ailer  making  the  indenture  of  assignment, 
mentioned  in  the  plaintifTs  declaration,  by  which  the  defend- 
ant became  assignee  of  the  said  term  of  1600  years,  &c.,  and 
before  any  rent  became  due  or  owing  under  the  said  lease  to 
Thomas  JBarloxo,  to  wit,  on  the  1st  of  September,  1792,  at 
Manchester,  &c.,  the  defendant^  by  indenture,  for  the  con- 
sideration therein  mentioned,  bargained,  sold,  and  assigned 
all  the  right,  title,  interest,  and  term  of  years,  then  to  come 
and  unexpired,  of  and  in  the  demised  premises,  unto  one 
Charles  Graham,  by  virtue  of  which  assignment,  the  said  C. 
G.  afterwards,  to  wit,  on  the  1st  of  September,  1792,  entered 
into  the  demised  premises,  &c.,  and  became  possessed  thereof, 
fot  the  residue  of  the  s?jid  term  thdn  to  come  therein  and  uh 
expired,  whereof  the  plaintiff  then  and  there  had  notice,  &c. 
An9  that  after  the  entry  of  the  said  C.  G.  into  the  demised 
premises,  by  virtue  of  the  said  assignment,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  said  T.  barlow  did,  then  and  there, 
accept  the  said  C.  G.  as  his  tenant  of  the  said  demised  prem- 
ises, &c.,  and  this  the  defendant  is  ready  to  verify,  &c.  5th. 
That,  after  making  the  indenture  of  assignment  in  the  declara- 
tion mentioned,  and  before  the  exhibiting  of  the  plaintifTs  bill, 
to  wit,  on  the  1st  of  January,  1795,  at  Manchester,  &c.,  the 
plaintiff  then  and  still  being  a  subject  of  G.  B,  and  residing  in 
Ensrland,  became  a  bankrupt  wjthin  the  true  intent  and  meaning 
of  the  several  statutes  of  G.  B.  then  in  force  concerning  bank- 
rupts, and  the  sum  6f  money  or  cause  of  action  in  the  plaintifTs 
declaration  mentioned,  was  assigned  and  transferred,  according 
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ALBANY,  to  the  true  intent  and  meaning  of  the  said  several  statutes  then 
v!!i^Ui^  in  force  concerning  bankrupts,  *to  the  assignees  of  the  plain- 
tiff, for  the  use  and  benefit  of  the  said  assignees,  and  all  other 
the  creditors  of  the  •plaintiff,  by  reason  whereof,  and  by  force 
of  the  said  statutes  in  that  case  made  and  provided,  the  said 
assignees,  then  and  there,  became,  and  were,  and  still  are,  en- 
titled to  the  said  debt,  sum  of  money,  or  cause  of  action,  in 
.  the  said  declp ration  mentioned,  &c.  And  this  the  said  defend- 
ant is  ready  to  verify,  &c.  6th.  Payment,  on  the  25tii  of 
March,  1798,  by  the  defendant  to  T.  B.  of  £  188  17*.  9rf.  ster- 
ling, with  interest,  in  full  satisfaction  of  the  rent  then  due  and 
in  arrear  firom  the  defendant ;  with  a  verification.  The  plain- 
tiff demurred  to  the  4th  and  5th  pleas,  and  the  defendant  join- 
ed in  demurrer. 

/.  Paine,  in  support  of  the  demurrer.  The  fourth  plea  is 
bad.  As  this  action  is  brought  on  the  express  covenant  of  the 
defendant,  that  he  would  perform  and  keep  all  the  covenants, 
&c.  contained  in  the  indenture  of  demise  from  B.  to  the 
plaintiff,  the  assignment  of  the  residue  of  the  term  by  the 
defendant  to  Graham  is  no  defence,  for  the  plaintiff  still 
continues  liable  for  the  rent,  under  the  covenants  conts.lned 
in  the  original  indenture  fi'om  B.  Though  tlie  lessor,  who 
accepts  the  assignee  of  a  term,  cannot  maintain  debt  against 
his  lessee,  for  that  goes  on  the  privity  of  estate ;  yet  he  may 
maintain  covenant,'for  that  is -by  privity  of  contract.  Th\6  has 
been  a  long  established  distinction  in  the  law.  (Oo.  Ctir. 
309.  334.  579.  4  Mod.  81.  3  Salk,  48.  Auriol  v.  MtUs,  4 
Term  Rep.  98.  1  Hen.  Bl  445.  2  Johns.  Cas.  19.  1  l)aU 
las,  305.  1  Sound.  241.  b.  tl.  (5)  2  Bac.  Abr.  Cov.  (E.  4.) 
1  Chitty's  PI.  36.  106.  112.^ 

Again ;  the  5th  plea  is  oad.     The  claim  is  founded  on  a 
contingency,  and  contingent  claims  do  not  pass  under  a  bank 
rupt's  assignment.     (2  Str.  869.  1053.  1163.     1  Bac.  Abt. 
tit  Bankrupt,  F.     1    Chitty  PL  510.     1   Term  Rep  623.     1 
Dallas,  60.     3  Bos.  fy  Pull  40.) 

But  this  plea  is  bad  according  to  the  principle  laid  down  in 
Bird  V.  Caritat,  (2  Johns.  Rep,  342.)  that  this  court  do  »not 
recognize  the  assignees  of  a  foreign  bankrupt,  so  far  as  to 
permit  a  suit  to  be  brought  in  their  names. 

'  ^  842  ]  ^Hoffman,  contra,  admitted,  that  the  fifth  plea  was  bad ;  but 

contended,  that  the  fourth  plea  was  good.  From  the  very 
nature  of  ihe  case,  the  plaintiff,  before  he'  can  be  entitled  to 
maintain  this  action,  must  show,  that  the  lessor.  Barlow,  had 
called  upon  him  for  the  rent,  and  compelled  him  to  pay  it. 
Here  was  an  express  acceptance  of  Graham,  the  a^ignee,  us 
tenant,  twenty-seven  years  ago.  The  plaintiff  ought  to  have 
replied,  that  the  rent  had  never  been  paid  by  the  defendant's 
•        assignee,  who  was  liable,  on  the  privity  of  estate,  to  pay  it 
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An  assignee  of  a  term  is  bound  to  perfonn  all  the  covenants    Albany, 

annexed   to   the   estate.     (2  Bac.  Abr.  Covenant,  (E.  3.)     3  ^^J^:^!^* 

Term  Rep.  393.)     The  law  implies  a  covenant  to  pay  the  rent 

to  the  lessor.     There  was  no  occasion  for  an  express  covenant; 

nor  does  the  insertion  of  covenants  vary  the  nature  and  effect 

of  the  assignment.     (Palmer  v.  Edwards^  Doug.  187.  note.) 

The  lessor,  by  reason  of  the  privity  of  estate,  may  have  debt 

or  covenant  for  rent,  against  the  assignee  of  the  term.     (1 

Sound.  241.  b.  n.  5.  n.  6.)     This  covenant  amounts  merely  to 

a  covenant  to'indemniiy  the  assignor. 

Again ;  this  action  is,  in  its  nature,  localf  and  cannot  be 
maintained  here,  but  should  have  been  brought  in  England^ 
where  the  premises  are  situated.  (1  Sound.  241.  b.  n.  6. 
4  Term  Rep.  98.  503.     1   Chitty's  PL  g75.     1  Shower,  199.) 

Paine,  in  reply.  The  declaration  alleges,  that  /he  rent  is 
due,  in  arrear,  and  unpaid,  to  B.,  contrary  to  the  defendant's 
covenant.  It  was  not,  therefore,  necessary,  that  the  plaintiff 
should  have  replied  to  the  fou  i^  \  plea,  that  the  defendant's 
assignee  had  not  paid  the  renf  to  B.  The  plea  does  not 
allege,  that  the  assignee  has  paid  the  rent. 

The  covenant  is,  that  the  defendant  would  pay  the  rent  to 
B.  during  the  continuance  of  the  term,  as  the  same  should 
become  payable.  The  plaintiff  is,  therefore,  entitled  to  an 
action  on  th%  covenant,  to  recover  any  portion  of  the  rent 
which  the  defendant  may  have  suffered* to  remain  due  and 
unpaid,  after  the  dc^y  of  payment  has' elapsed.  (2  Term  Rep. 
100.  640.     7  Term  Rep.  93.     3  Comyn's  Dig.  266.) 

This  b  not  a  covenant  to  indemnify,  or  save  harmless  *^the       [  ^  243  ] 
plaintiff  against  his  own  covenant.     JVon  damnificatus,  there 
fore,  is  no  answer  to  the  declaration.     (1  Sound,  116.     1  Bos. 
fy  Pull.  638.) 

The«  action  of  covenant,  as  between  the  parties  to  the 
contract,  is  always  transitory.     (1  Sound.  241.  b.n.  6.) 

Van  Ness,  J.,  delivered  the  opinion  of  the  court.  The  fifth 
plea  being  admitted  to  be  bad,  the  first  question  is,  whether  or 
not  the  fourth  plea  can  be  supported  ?  The  fects  stated  in 
that  plea,  are,  that  before  any  of  the  rent,  reserved  in  the  lease, 
fell  due,  the  defendant  had  duly  assigned  all  his  interest  in  the 
demised  premises  to  Graham,  and  that  Barlow,  the  lessor,  had 
accepted  Graham  as  his  tenant.  The  validity  5f  this  plea 
depends  upon  the  construction  to  be  given  to  the  defendant's 
covenant  contained  in  the  assignment  to  him  by* the  plaintiff,, 
and  the  nature  and  extent  of  the  obligation  which  that  cove 
nant  created.  It  is  substantially  a  covenant,  on  the  part  of 
the  defendant,  that  he  will  pav  to  Barlow,  the  lessor,  the  rent 
reserved  by  the  lease,  from  time  to  time,  as  it  shall  become 
due.  It  was  made  with  the  plaintiff,  and  he  only  can  maintain 
an  action  upon  it,  in  case  of  non-performance ;  it  is  not  a     » 
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ALBANY;  covenant  made  with  Barlato,  the  lessor,  nor  for  his  benefit^ 
^^^^^^J^  nor  can  it  be  enforced  by  him.  For,  although  the  defendant 
so  long  as  he  continued  to  be  the  owner  of  the  term  under  the 
assignment,  was  liable  for  the  payment  of  the  rent  to  the  lessor 
yet  such  liability  was  not  creiUed  by  the  covenant  in  question, 
but  by  the  covenant  in  the  lease.  He  was  answerable  as 
assignee  of  the  term,  not  upon  any  privity  of  contract,  but 
upon  the  privity  of  estate ;  and  he  would  have  been  equally 
liable  if  no  such  covenant  as  that  in  question  was  contained  in 
the  assignment. 

The  plaintiff  continued  answerable  for  the  payment  of  the 
rqfit,  notwithstanding  the  assignment  to  the  defendant,  even 
if  the  latter  had  been  received  and  accepted  by  the  lessor  as 
his  tenant.  This  principle  has  been  firmly  settled  for  centuries, 
and  is  no  longer  to  be  drawn  in  question. 

When  a  landlord  gives  a  lease,  he  selects  his  tenant;  he 
trusts  to  the  skill  and  understanding  of  that  tenant ;  and  it 
[  *  344  ]  cannot  be  endured,  that  he  should  afterwards  be  deprived  *of 
his  action  on  the  covenant  to  which  he  trusted.  {Auriol  v 
Milhy  4  Term  Rep.  98.) '  The  lessee,  having  a  right  to  sell, 
may  bring  in  a  tenant  altogether  incompetent  to  the  proper 
management  of  the  land,  and  the  payment  of  the  rent ;  and 
he  again  may  sell  to  another  person  still  more  objectionable. 
The  same  reason  why  the  lessor's  right  to  resort  to  the  lessee 
for  the  payment  of  the  rent,  is  preserved  aft^  assignment, 
applies  to  the  case  of  the  lessee  when  he  sells  to  another. 
Tl^  lessee  continuing  to  be  liable,  he^  selects  his  successor 
with  a  view  to  the  future  punctual  payment  of  the  rent,  and, 
trusting  to  the  responsibility  of  the  person  to  whom  he  sells, 
he  takes  from  him  ^uch  security,  by  way  of  covenant,  or  other 
wise,  as  shall  bind  him  to  pay  the  rent,  notwithstanding  any 
future  aUenations  that  may  be  made  of  the  land.  Covenants 
of  this  kind  are  both  usual  and  proper,  and  suits  upon  them 
are  not  without  precedents.  The  case  of  AikineotCs  Executor^ 
SfC,  V.  Coatsworthj  (8  Mod.  33.)  is,  in  all  essential  respects, 
like  the  present,  and  the  words  of  the  covenant  are  almost 
precisely  tlie  same.  This  case  will  be  noticed  presently  for 
another  purpose.  The  case,  also,  of  Mayor  v.  Steward,  (4 
Burr.  2439.)  was  upon  a  ccwenant  substantially  like  the  one 
in  this  case.  The  defendant,  ^eaded  his  discharge  under  the 
bankrupt  law ;  but  the  court,  after  great  consideration,  gave 
judgment  against  him.  It  was  held,  that  notwithstanding  the 
defendant  had  been  divested  of  all  his  interest  in  the  land, 
under  the  commission  of  bankruptcy;  sail,  having  entered  into 
aa  express  covenant,  he  was  bound  for  the  rent  that  subse- 
"   *  quently  accrued.     It  was  observed,  that  it  was  not  a  case 

between  lespor  and  lessee,  but  a  distinct,  detached,  collateral, 
mdependent  covenant  between  the  plaintiff  and  the  defendant. 
It  was  his  own  express  collateral  covenant,  not  a  covenant  that 
runs  with  the  land.  What  I  have  said,  and  the  cases  tliat 
2no 
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iiave  been   referred   to,  show,  that  the  assignment  by  the     Albany. 

defendant  to  Graham,  and  the  acceptance  by  the  lessor  of  October^^^i8i9. 

Graham,  as  his  tenant,  do  not  discharge  the  defendant  from 

this  covenant,  and  that  his  Uability  does  not  arise  out  of  the 

privity  of  estate,  but  the  privity  of  contract ;  and  this  is  an 

answer  to  the  objection  that  has  been  made,  that  this  action  is 

local,  the  covenant  ^having  been  made  in  England,  and  th^t      [  ^  ^5  ] 

no  suit,  therefore,  can  be  maintained  upon  it,  in  the  courts  of 

this  state.     The  suit  is  brought  on  the  express  covenant,  which 

remains  in  fiill  force  after  the  land  is  gone,  and  is  founded  on 

a  privity,  collateral  to  the  land.     {Mills  v.  Avriol,  1  Hen,  Bl. 

443.)     Like  every  other  personal  agreement,  it  is  transitory  in 

its  nature,  and  may  be  tried  here,  though  arising  out  of  a 

transaction  abroad.     {Daulson  v.  Matthews  et  al.  4  Term  Rep. 

SOS.)     Debitum  et  contractus  sunt  nullius  loci,     (7  Co.  Rep,  3. 

Bulwer^s  case.) 

The  plea,  therefore,  must  be  considered  bad ;  but  the 
counsel  for  the  defendant,  as  he  has  a  right  to  do,  has  taken 
an  exception  to  the  sufficiency  of  the  declaration,  which  it, 
therefore,  becomes  necessary  to  consider.  The  plaintiff  has 
not  averred  that  he  has  been  damnified  by  the  breach  of  t]ie 
covenant,  on  the  part  of  the  defendant,  in  having,  either 
voluntarily  or  compulsorily,  paid  the  rent  in  arrear.  The 
declaration  contains  an  averment,  that  the  rent,  to  a  certain 
specified  amount,  and  for  a  term  specified  therein,  is  yet  in 
arrear,  and  unpaid,  to  the  lessor.  Barlow,  and  the  breach 
assigned,  is  for  the  non-payftient   thereof  by  the  defendant.  < 

It  is  argued,  on  the  part  of  the  defendant,  that,  until  the 
plaintiff  has  paid  the  rent,  he  cannot  maintain  an  action  at  all, 
or,  in  other  words,  that  the  covenant  is  not  broken  until  the 
plaintiff  has  satisfied  the  rent.  This  is  a  mistake.  The  cove- 
nant is,  that  the  defendant  shall  pay  the  rent  to  the  lessor  as 
it  (alls  due,  and  the  moment  the  day  of  payment  is  past,  and 
the  rent  is  left  unpaid,  the  covenant  is  broken,  as  well  accord- 
ing to  its  words  as  its  spirit,  and  the  action  is,  at  all  events, 
maintainable. 

Another  question  then  arises,  what  shall  be  recovered  1- 
Nominal  damages  only,  or  the  amount  of  the  rent  due  ?  My 
opinion  is,  that  the  latter  is  recoverable.  The  covenant  is  not 
that  the  defendant  shall  indemnify  the  plaintiff  against  his  own 
covenant  in  the  lease,  or  against  any  damage  which  he  mav 
sustain,  bnt  it  is  express  and  positive,  that  the  defendant  will 
pay  the  rent,  for  which  the  plaintiff  continued  to  be  liable, 
notwithstanding  the  assignment ;  the  sum  to  be  paid  is  certain 
and  liquidated,  and  the  breach  of  the  covenant  consists  in  the 
non-payment  of  it,  and  a  'plea  of  non  *damnificatus  would,  [  *  246  J 
therefore,  be  no  answer  to  the  declaration.  The  contract 
between  the  parties  amounts  to  a  covenant,  on  the  part  of  the 
defendant,  to  pay  a  present  debt  of  the  plaintiff  which  would 
become  payable,  from  time  to  time,  to  Barlow,  the  lessor ;  jind 
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ALUANY,  il  would  be  against  all  reason  and  justice  to  permit  the  defend- 
^J^J^^^J^^^^J^*  ant  to  say,  that  the  plaintiff  shall  himself  first  pay  and  advance 
the  money,  before  his  right  of  action  against  the  defendant  to 
recover  it  arises.  This  was  not  the  intent  of  the  parties,  nor 
the  legal  effect  of  the  contract ;  and  the  very  reason  for 
inserting  this  covenant  was  to  guard  against  the  necessity  of 
the  plaintiff's  psf^ng  the  rent,  before  he  would  be  in  a  situation 
to  recover  it  from  the  defendant,  on  his  default.  If  the 
plaintiff  had,  from  time  to  time,  as  the  rent  fell  due,  paid  it  to 
the  lessor,  he  might  have  recovered  it  back  fi-om  the  defendant 
or  his  assignees,  in  case  he  had  assigned  it,  as  so  much  money 
paid  for  his  or  their  use ;  and  no  such  covenant  as  that 
contained  in  the  lease  *was  necessary,  if  the  construction  of  it 
be  such  as  is  contended  for  on  the  part  of  the  defendant 
The  very  insertion  of  this  covenant  shows,  that  something 
more  was  intended,  and  that,  no  doubt,  was,  that  the  plaintiff 
should  have  his  remedy  upon  it  against  the  defendant,  the 
moment  he  exposed  the  plaintiff  to  a  suit  by  not  paying  the 
rent  as  it  fell  due.  Suppose  a  covenant  is  entered  into  by  A» 
with  J3.,  that  he  will  pay  B,*s  bond  to  a  third  person,  when  it 
falls  due,  there  cannot  be  a  question  that  if  ^.  makes  default, 
h^  is  liable  for  the  amount  of  the  bond,  though  B,  has  not 
paid  it  himself  A  reference  to  a  few  adjudged  cases  will 
show,  that  this  view  of  the  effect  of  the  covenant  is  well 
founded.  In.  the  case  of  Holmes  et  al.  v.  Rhodes,  (1  Bos,  fy 
Pull,  638.)  a  suit  was  brought  upon  a  counter  bond,  given  by 
way  of  indemnity  to  the  plaintiff^^  conditioned  for  the  payment 
by  the  defendant  of  a  certain  sum  of  money  on  the  day  it  fell 
due,  according  to  the  terms  of  the  principal  bond,  to  a  third 
person,  and  which  had  been  executed  by  the  plaintiffs  as  the 
defendant's  sureties.  The  defendant  pleaded  nan  damnificatus^ 
and  the  court  held,  that  the  plea  was  no  answer  to  that  part 
of  the  condition  by  which  the  defendant  had  undertaken  to 
pay  the  sum  for  which  the  plaintiffs  had  bound  themselves, 
[  ♦  247  ]  and  was,  therefore,  *bad.  In  a  note  to  the  case  of  Cutler  ei 
ah  V.  Southern  et  al,  (1  Saund.  116.  note  1.)  Serjeant  WtV- 
liams  takes  this  distinction,  which  is  fully  supported  by  the 
cases  to  which  he  refers,  namely,  the  plea  of  non  damnificatus 
cannot  be  pleaded  where  the  condition  is  to  discharge  or  acquit 
the  plaintiff  from  such  a  bond,  or  other  particular  thing,  for 
there  the  defendant  must  set  forth,  affirmatively,  the  special 
manner  of  performance.  But  it  is  otherwise  where  the  condi- 
tion is  to  <lischarge  and  acquit  the  plaintiff  from  any  damage 
by  reason  of  such  bond  or  other  particular  thing,  for  that  is,  in 
truth,  the  same  thing  with  a  condition  to  indemnify  and  save 
harmless. 

The  principle  established  in  those  decisions  where  it  has 
been  held  that  if  a  bond  be  conditioned  for  the  payment  of 
money  at  a  certain  day,  though  really  given  by  way  of  indem- 
nity, and  that  feet  appearing  on  the  face  of  it,  the  debt  accrues 
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from  the  day  mentioned  in  the  condition,  and  does  not  await  Albany, 
the  damnification,  is  strictly  analogous  to  the  case  before  us.  ^^^I^*"^  ^^^^ 
(Toussant  et  al.  v.  Martinnant^  2  Term  Rep.  100.  Martin  v. 
Xhurty  2  Term  Rep,  640.  Hodgson  et  al,  v.  JSe//,  7  Term  Rep, 
97.)  The  case  before  cited,  of  Aikinson^s  Executor  v.  Coats- 
worthy  is  also  in  point,  to  show,  not  only  that  this  action  is 
maintainable,  but>  also,  that  the  amount  of  the  rent  due  is  the 

E roper  rule  of  damages.  In  that  case,  the  rent  reserved  by  the 
^ase  not  being  paid,  the  action  of  covenant  was  brought  against 
the  under-tenant,  and  the  breach  rfsisigned-was  the  non-payment 
of  the  rent,  to  which  the  defendant  pleaded  the  general  issue  ; 
the  cause  was  tried,  and  the  plaintin  had  a  verdict  and  judg- 
ment. Upon  a  writ  of  error  by  the  defendant,  the  judgment 
was  affirmed,  and  though  other  errors  were  assigned,  it  was  not 
even  suggested,  that  the  plaintiff  could  not  recover,  because 
no  averment  was  contained  in  the  declaration,  that  the  plain- 
tiff had  paid  the  rent.  The  opinion  of  the  court,  accordingly, 
is,  that  the  plaintiff  is  entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  plaintiff,  (a) 

(a)  Vide  post,  479.    Same  ease,  affirmed,  in  error. . 


*WoLCOTT,  adrmnxstratrix .  of  Wolcott,  against  Van      [  •  248  ] 

Santvoord. 


THIS  was  an  action  of  assumpsit  against  the  defendant,  as 
acceptor  of  an  inland  bill  of  exchange,  dated  Vtica,  the  2d  of 
July,  1818,  drawn  by  Soulden  fy  Smith,  directed  to  the  defend- 
ant, requesting  him,  five  months  after  date,  to  pay  to  Solomon 
Wolcott,  (the  intestate,)  or  his  order,  at  the  Bank  of  Utica, 
the  sum  of  $2,942  and  43  cents,  in  current  money  of  the  city 
of  New-York,  for  value  received,  &c.,  which  bill  was  duly 
accepted  by  the  defendant,  on  the  3d  of  July,  1318.  The 
declaration  contained  two  counts^  on  the  bill  and  acceptance, 
and  also  the  usual  money  counts.  The  first  count  set  forth  the 
bill  as  payable  at  the  bank  of  Utica.  The  declaration  con- 
tained the  general  conclusion,  that  the  defendant,  although 
oflen  requested,  &c.,  had  not  paid,  &c.,  without  averring  any 
demand  at  the  bank  of  Utica,  qr  at  any  particular  place.  The 
defendant  demurred  to  the  first  count,  and  the  plaintiff  joined 
in  demurrer.  To  the  other  counts  the  defendant  pleaded  non 
assumpsit. 

The  demurrer  was*  submitted  to  the  court  without  argument. 

Spencer,"  Ch.  J.  The  demurrer  in  this  case  has  been  in- 
terposed to  the  first  count  in  the  declaration,  on  the  ground, 

to  damages  and  costs,  but  not  to  t)ic 
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ALBANY,  that  the  bill  is  made  payable  at  the  bank*  of  Utica,  and  tnat 
;ioi>er,  18  y.  ^^^^^  jg  j^^  averment  that  it  was  presented  there  on  the  day  it 
became  payable.  The  inquiry,  then,  is,  whether  such  an  aver- 
ment is  necessary  to  sustain  the  plaintifTs  right  of  action ;  or 
whether  the  defendant  is  not  bound  to  plead,  in  bar  of  the 
damages,  that  he  was  ready,  at  the  time  and  place,  when  and 
where  the  bill  became  due,  to  pay  it,  and  that  he  has  ever  since 
been  ready,  and  now  brings  the  money  into  court  to  be  paid'  to 
the  plaintiff? 

This  question  appears  to  have  been  already  decided  by  this 
court,  in  February  term,  1809,  in  the  case  of  Foden  *and 
another  v.  /.  ^  R,  Sharp,  (4  Johns.  Rep,  183^  In  that  case, 
the  plaintiffs  drew  a  bill,  at  Manchester,  in  England,  payable 
to  themselves  or  order,  on  the  defendants ;  and  J.  S,,  the  part- 
ner of  the  other  defendant,  being  m  England  at  the  time,  ac- 
cepted the  bill,  in  the  name  of  the  firm,  to  be  paid  at  a  mtrcantih 
house  in  London.  It  was  protested  for  non-payment,  and  the 
protest  stated,  that  a  demand  of  payment  had  been  made  of  a 
clerk  of  the  house  in  London,  where  the  bill  was  payable,  ac- 
cording to  the  acceptance  ;  but  did  not  state  a  demand  of  the 
defendants.  The  court  said,  "  That  the  holder  of  a  bill  of 
exchange  need  not  show  a  demand  of  payment  of  the  acceptor, 
any  more  than  of  the  malcer,  of  a  note.  It  is  the  business  of 
the  acceptor  to  show,  that  he  was  ready,  at  the  day  and  place 
appointed,  but  that  no  one  came  to  receive  the  money,  and 
that  he  was  always  ready,  afterwards,  to  pay."  And  such,  it 
is  beheved,  was  the  doctrine  of  the  English  courts,  at  that  time. 
But  it  appears,  that  there  have  since  been  contradictory  decis- 
ions in  Westminster  Hall;  and  distinguished  judges  hav 3 
changed  opinions,  before  held  by  them  as  clear  and  unques 
tionable ;  and  we  are  now  called  upon  to  follow  them  in  those 
changes.  Admitting  that,  amidst  these  contradictory  and  fluc- 
tuating decisions,  the  question  would  be  perfectly  open  to  us, 
it  would,  then,  become  necessary  to  develope  the  principles 
adapted  to  the  case,  and  to  give  effect  to  them,  rather  than  to 
follow  the  oscillations  of  the  English  courts.  And,  considering 
the  great  diversity  of  opinion  on  the  subject,  it  may  not  be 
time  misspent  to  examine  the  leading  cases  which  have  been 
decided  in  that  country. 

In  Ambrose  v.  Hopwood,  (2  Taunt,  Rep.  60.)  it  was  decided, 
that,  in  an  action  against  the  drawer  of  a  bill  of  exchange,  when 
the  bill  was  general,  but  the  acceptance  was  to  pay  it  at  a  par- 
ticular place,  it  was  necessary  to  aver  a  presentment  of  the  bill 
at  that  place.     The  same  decision  was  made  in   Callighan  v. 
Aylett,  (3  Taunt.  397.)     In  Saunderson  v.  Bouses  and  others 
(14  East,  498.3  ^^  Dickinson  v.  Bowes  and  others,  (16  East 
108.)  and,  again,  in  Bowes  v.  Howe,  in  the  Exchequer  Cham- 
ber,  (5  Taunt.  30.)  it  was  decided,  that  in  an  action  on  a 
note,   by   the   payee   or  bearer,   against    the   maker,   where 
the  place  of  payment  was  embodied  *in  the  note,  it  was  a  con 
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dition  precedent,  that  it  should  be  preseated  for  payment  at     Albany, 
that  place,  and  an  omission  to  aver  such  presentment  in  the  Oci^*"^^^^- 
declaration,  was  fatal  In  arrest  of  judgment,  or  in  error. 

In  the  case  of  Nichols  v.  Bowes,  (2  Campb.  N.  P.  R,  498.) 
in  an  action  against  the  maker  of  a  note,  payable  at  a  particular 
place  in  London  J  Lord  EUenbo  rough  expressed  himself  clearly 
of  opinion,  that  the  place  of  payment  was  merely  to  be  con- 
sidered as  a  memorandum  where  payment  was  to  be  demanded, 
and  not  a  part  of  the  contract ;  that  the  maker  of  a  note  was 
liable  every  where,  and,  as  against  him,  the  bringing  of  the 
action  was  a  sufficient  demand ;  and,  upon  the  plaintiffs  counsel 
offering  to  prove  that  the  note  was  presented  at  the  banker's, 
on  the  day  it  became  due,  his  lordship  observed,  that  he  was. 
afraid  to  admit  such  evidence,  lest  doubts  should  arise  as  to  its 
necessity.  In  the  case  of  Lyon  v.  Sundius  fy  Sheriff,  (1  Campb. 
N.  P.  R,  423.)  in  an  action  against  the  acceptor  of  a  bill,  ac- 
cepted payable  at  Han]cey  Sf  Co.^s,  London,  Lord  Ellenborough 
observed,  that  the  place  of  payment  was  a  mere  memorandum ; 
that  the  acceptor  was  liable  universally ;  and  that  the  very  point 
had  been  previously  brought  before  the  court,  when  the  judges 
were  all  of  opinion,  that  such  words  formed  no  part  of  the 
contract.  In  H^ild  v.  Rennards,  in  a  note  to  1  Campb.  JNT.  P. 
J?.  423.,  Mr.  Justice  Bayley  ruled,  that  if  a  note  is  made  paya- 
ble at  a  particular  place^  in  an  action  against  the  maker,  there 
was  no  necessity  for  proving^  it  was  presented  there  for  payment. 
In  Trapp  v.  Spearman,  (3  Esp,  Rep.  57.)  a  bill  had  been  altered 
in  the  place  of  payment,  by  inserting,  '^  when  due,  at  the  cross 
keyair road ;"  and  Lord  ^enyon  pronounced  the  alteration  im- 
material, as  only  pointing  out  the  place  where  the  bill  was  to 
be  paid.  In  Kershaw  and  others  v.  Cox,  (3  Esp.  Cos.  246.) 
Le  Blanc,  Justice,  held  the  same  doctrine ;  and  in  Marson  v. 
Petit,  (1  Campb.  N.  P.  R.  82.)  Lord  Ellenboroi^h  adopted 
the  same  principle.  In  Fenton  v.  Goundry,  (13  Easfs  Rep.) 
decided  since  the  cases  in  2d  and  3d  Taunton,  the  question 
underwent  a  solemn  examination.  That  was  an  action  against 
the  acceptor  of  a  bill,  accepted  to  be  paid  at  C.  SiJces,  Snaiih 
fy  Co.,  and  there  was  no  averment  of  a  demand  *at  that  place ; 
and,  on  demurrer,  the  omission  to  make  that  averment  was  as- 
signed as  cause.  The  opinions  of  Lord  Ellenborovgh,  and 
Grose  and  Bayley,  Justices,  are  very  full  and  decided,  that  the 
acceptance  to  pay  the  bill  at  a  particular  place  is  nOt  a  part  of 
the  contract,  or  a  condition  precedent.  Lord  Elknborough 
said,  that  since  he  had  been  fiuniliar  with  the  practice  and  doc- 
trine concerning  bills  of  exchange,  he  had  always  understood, 
that  an  acceptance,  though  stated  to  be  payable  at  a  certain 
house  of  trade,  binds  the  party  to  pay  the  bill  generally  and 
universallv,  nnd  that  there  was  no  occasion  to  make  a  demand 
at  the  particular  place,  in  order  to  found  the  right  of  action  on 
the  bill.  He  referred  to  a  case  of  Smith  v.  Uelafontaine,  in 
which  Lord  Mansfield  was  of  opinion,  that  no  proof  of  a  pre- 
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ALRANY,.     sentation  at  a  particular  house  of  acceptance  was  necessary 
^i;;;;!;^^^^  in  Saunderson  v.  Judge,  (2  H.  BL  509.)  whpn  the  maker  of 
WoLcoTT     a  note,  at  the  foot  of  it,  made  a  memorandum,  that  the  note 
would  be  paid  at  the  house  of  Saunderson  fy   Co.,  the  court 
held  it  to  be  no  part  of  the  contract,  and  not  necessary  to  be 
stated  in  the  declaration.     Thus  stand  the  cases. 

It  is  necessary,  first,  to  inquire  in  what  light  the  acceptor  of 
a  bill  is  to  be  regarded,  whether  as  the  principd  debtor,  or 
merely  coming  in  collaterally  to  the  drawer.  It  does  not 
admit  of  a  doubt,  that,  as  between  the  payee  and  the  drawer  or 
acceptor,  the  acceptance  creates  a  debt,  qu>asi  ex  contractu. 
The  drawer  is  presumed  to  draw  upon  fiinds  in  the  hands  of 
the  drawee ;  the  payee  is  presumed  to  have  given  a  full  value 
for  the  bill ;  and  when  the  drawee  accepts  the  bill,  he  becomes 
an  immediate  debtor  to  the  payee,  as  upon  a  valuable  consid- 
eration paid  to  the  drawer,  upon  his  funds  in  the  hands  bf  the 
acceptor.  {Wibonj  185.  3  Burr.  1663:  2  Bl  Rep,  1072 
Doug.  237.  250.  n.  2  Catnpb.  187.  in  the  notes.)  It  is  true 
that  the  payee  has  his  remedy  against  the  drawer,  in  case  the 
bill  be  not  paid  pursuant  to  the  engagement  of  the  acceptor ; 
the  remedy  is,  however,  concurrent  against  the  drawer  and  the 
acceptor ;  and,  in  this  respect,  the  acceptor  stands  in  the  same  re- 
lation to  the  payee,  as  the  maker  of  a  note  does  to  the  endorsee ; 
and  the  drawer  is  regarded  in  the  light  of  an  endorsor  of  a  note. 
By  the  act  of  acceptance,  it  not  appearing  to  be  for  the  Ac- 
commodation or  for  the  honor  of  the  drawer,  the  defendant 
became  a  principal,  and  not  a  collateral,  debtor.  What,  then, 
is  the  legal  consequence  of  not  presenting  the  bill  at  the  time 
and  place  it  was  payable  ?  If  it  was  a  condition  precedent  to 
the  liabiUty  of  the  acceptor,  it  must  be  emphatically  so,  as  re- 
gards the  drawer ;  and  the  result  would  be  that  a  &ilure  to 
present  the  bill  at  the  time,  or  at  the  place,  would  occasion  a 
total  loss  of  it  to  the  holder ;  for  if  it  cannot  be  recovered  in 
an  action  on  the  bill  itself,  in  consequence  of  an  omission  to 
aver  a  presentment  at  the  time  and  place,  no  other  form  of 
action  will  lie,  when  that  proof  cannot  be  made.  The  reason- 
ing o(  the  judges,  in  Fenton  v.  Goundn/y  appears  to  me  unan- 
swerable. Lord  Ellenborough  said,  the  law  was  the  same  as  to 
the  demand  of  payment  on  other  securities.  The  making  a 
bond,  payabje  on  demand,  at  Lincoln's  Bin  hall,  is  no  such  term 
in  the  contract,  as  to  make  it  necessary,  in  an  action  on  the 
bond,  to  allege  a  demand  at  that  place,  in  order  to  found  the 
right  of  action ;  but  if  the  obligor  were  ready  with  his  money 
there  at'  the  day,  he  must  plead  it  as  matter  of  defence ;  and 
he  adds,  that  he  never  could  conceive  that  the  obligation  to 
pay,  which  is  universal  on  the  acceptor,  is  to  be  contracted 
and  limited  in  its  origin,  by  saying  that  the  bill  was  only  paya- 
ble at  the  particular  place  mentioned.  Bayley,  J.,  observed, 
"  besides,  if  this  were  to  be  taken  to  be  a  place  fixed  on  by  the 
contract  for  the  payment  of  the  money,  and  if  the  defendant 
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had  his  money  there,  ready  to  pay  it,  if  demanded,  he  might    Albany, 
have  pleaded,  that  he  had  the  money  at  the  day  and  place  ap-  ^c|^^««vJ8i9. 
p  )inted  ;  and  bringing  the  money  into  court;  and  that  would     wolcott 
n^t  be  a  plea  in  bar  of  the  action,  but  in  bar  only  of  damages ; 
as  in  the  case  of  rent  payable  on  the  land,  if  the  tenant  were  on 
the  land,  at  the  day,  ready  to  pay  the  money,  he  may,  when 
sued  for  non-payment,  plead  that  in  bar  of  the  damages,  upon 
bringing  the  money  into  court." 

The  non-attendance  of  the  holder  of  the  bill,  at  the  time 
and  place  of  payment,  can  produce  no  worse  consequences  to 
him  than  if  he  had  attended,  and  the  acceptor  had  also  been 
present  and  tendered  the  money,  which  the  holder  had  refused 
to  accept.  Under  such  a  state  of  facts,  what  *is  the  legal  con- 
sequence ?  It  is  perfectly  well  settled,  that,  when  a  debt  or 
duty  exists,  such  as  the  payment  of  a  sum  of  money,  a  tender 
of  the  monej^  though  it  be  refused,  does  not  extinguish  the 
debt  or  duty ;  but  it  remains  obligatory  on  the  party  owing  the 
debt  or  duty :  as  if  an  obligation  be  for  the  payment  of  a  less 
sum,  this  being  a  duty  and  part  of  the  obligation  shall  not  be 
lost  by  tender  and  refusal,  for  if  he  pleads  a  tender,  he  shall  say 
imcore  prist  (^Cotn.  Dig.  tit.  Condition,  L.  4.  Co.  Lit.  207. 
a.)  In  Giles  v.  Hartie,  (1  Lord  Raym.  254.)  Holt,  Chief 
Justice,  ruled,  that,  though  a  tender  is  made  and  the  plaintiff 
refuses  the  money,  yet  the  tender  cannot  be  pleaded  in  bar  of 
the  action,  neither  in  debt  nor  assumpsit,  but  in  bar  of  the 
damages  only  ;  for  the  debtor  shall,  nevertheless,  pay  his  debt. 
This  is  a  principle  too  familiar  to  every  lawyer  to  require  a 
statement  of  the  numerous  authorities  to  support  it.  Nor  is  it 
necessary,  where  a  regular  tender  has  been  made,  and  a  refusal 
to  accept  it,  for  the  plaintiff  to  make  a  special  demand  subse- 
quently, and  before  he  brings  his  action ;  the  action  itself  is  a 
demand.  If  the  payee  or  obligee  make  a  special  demand,  after 
a  tender  and  refusal,  and  the  money  be  not  then  paid,  he  be- 
comes entitled  to  interest  from  the  time  of  such  demand ;  but 
in  case  he  brings  a  suit  before  or  without  a  special  demand,  the 
defendant,  by  pleading  his  tender,  and  bringing  the  money 
into  court,  avoids  all  damages,  as  well  subsequent  interest,  as 
costs. 

It  is  perfectly  certain,  that  the  Exchequer  Chamber  (in  Bowes 
V.  Howe)  did  not  proceed  on  the  ground  that  the  debt  demanded 
was  a  collateral  obligation  or  promise.  They  not  only  do  not 
say  so,  but  the  case  did  not  admit  of  their  sajring  so,  for  the 
action  there  was  against  the  makers  of  a.  note  payable  at  the 
Workington  Bank ;  and  I  never  can  conceive  that  decision  to 
be  law,  that  a  mere  failure  to  present  a  note  at  the  time  and 
place  of  pajrment,  and  making  a  demand,  shall  exonerate  the 
party  for  ever,  though  the  debt  or  duty  remains ;  the  principle 
ol  It  is,  that  the  undertaking  was  a  condition  precedent,  and 
that  the  duty  could  not  be  enforced  without  a  strict  compliance 
with  the  condition ;  and  it  goes  the  whole  length  of  deciding, 
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ALB\NY,     that  eyen  a  subsequent  demand,  or  any  other  form  of  action, 
October,  1819.  *would  bc  inefTectual.  (a)    For  if  the  condition  must  be  averred 
WcLcoTT     &nd  proved,  and  there  nas,  in  fact,  been  no  demand,  the  holder 
.,     ^*  of  the  note  must  be  remediless.     From  such  a  doctrine  I  en 

vooRD.  '  tirely  dissent,  and  must  think  that  the  time  and  place  of  pay  * 
ment  are  merely  modal,  forming  no  essential  part  of  the  con 
tract ;  that  it  is  incumbent  on  the  defendant,  whether  the  payee 
was  at  the  pt&ce  at  the  time  appointed  or  not,  to  show,  in  his 
defence,  that  he  was  there  ready  and  willing  to  pay,  and  tliat 
the  payee  did  not  come,  &c. ;  that  the  consequences  gf  the 
absence  of  the  payee,  under  such  circumstances,  unless  he 

m  makes  a  subsequent  special  demand,  and  there  be  then  a  refu- 

sal, are,  merely,  that  he  must  be  content  with  receiving  the 
sum  originally  payable,  and  if  he  sue,  without  having  made  a 
special  demand,  he  loses  all  claim  to  damages  and  costs,  and 
will  himself  be  subject  to  them.  This  I  confer  not  only 
entirely  equitable  and  just,  as  between  the  parties,  but  the  old 
and  settled  law  of  the  land :  and  such  was  the  opinion  of  the 
court  in  Foden  v.  Sharp.  I  am,  therefore,  of  opinion,  that 
the  plaintiff  is  entitled  to  judgment,  {b) 

• 
Yates,  J.,  and  Platt,  J.,  were  of  the  same  opinion. 

Van  Ness,  J.  The  question  presented  by  the  demurrer  to 
the  declaration  in  this  cause,  is  highly  interesting  to  the  com- 
mercial community ;  and  if  it  were  now  to  be  decided,  for  the 
first  time,  I  am  not  certain  that  the  weight  .of  argument  would 
be  very  decidedly  against  the  opinion  which  has  just  been  de- 
livered. The  same  arguments,  however,  which  have  been 
urged  in  support  of  the  conclusion  formed  by  a  majority  of 
this  court,  have,  in  a  variety  of  cases,  which  will  presently  be 
•  cited,  been  addressed  to  the  English  courts ;  and  although,  at 

one  time;  there  was  a  difference  of  opinion  between  the  King^s 
Bench  and  the  Common  Pleas,  it  cannot  be  denied,  that  since 
[  *  255  ]  the  case  of  Saunderson  v.  *  Bowes,  both  courts  are  agreed,  that, 
where  there  is  a  particular  place  of  payment  inserted  in  tlie 
bill,  or  note  itself,  it  is  necessary  to  aver  a  presentment  at  that 
place,  though  they  may  still  differ  as  to  the  case  of  an  accept- 
ance, payable  at  a  particular  place.  The  English  rule,  beyond  all 
dispute,  is,  that  to  charge  any  of  the  parties  to  a  note  of  hand, 
or  a  bill  of  exchange,  made  payable  in  the  body  of  the  instru- 
ment, at  a  designated  place,'it  is  indispensably  necessary  that  a 

(flj  Lord  EUeuborottgh  said,  "  if  the  action  for  money  lent,  or  money  had  and 
received,  would  lie  merely  upon  the  evidence  of  the  note  in  queetion,  let  the 
plaintiff  bring  such  an  action."  But  if  there  has  been  such  a  lackfis  on  the  part 
of  the  bolder,  that  the  maker  is  discharged,  can  the  plaintiff  resort  to  evidence 
oh  the  common  counts  ? 

(b)  In  declaring  on  a  promissory  note,  payable  at  a  particular  time  and  place, 
the  plaintiff  need  not  aver  a  demand  at  tlie  time  and  place.    But  it  seems,  that 
in  the  case  of  a  note  payable  on  demand  at  a  certain  place,  a  bank  note  for  in 
stance,  a  demand  would  be  necessary,  and  must  be  averred.     CaidweU  v.  Cos 
Midjfj  8  Cotom,  271. 
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demand  of  payment  be  made  at  such  place ;  and  that  such  a     Albany, 
demand  is  a  condition  precedent,  the  performance  of  which  ^^^ll^^^jfj^ 
must  be  averred,  and  proved  by  the  holder.     It  is  true,  that     woi.cott 
Lord  Ellenborough  and  his  colleagues  in  the  King's  Bench,  at    ^     ^^ 
first  struggled  to  establish  a  different  rule,  but  they  finally  were       vouru. 
overcome  by  the  arguments  of  those  who ,  held  the  opposite 
opinion  ;  and,  yielding  to  the  conviction  which  tiiose  arguments 
and  their  own  reflections  produced,  they  magnanimously  ac- 
knowledged their  error,  and  promptly  corrected  it.     I  consider 
that  the  decision  made  in  this  case  establishes  a  new  rule,  and, 
I  buiuewhat  fear,  one  that  will  be  found  impolitic  and  injurious  ; 
I  always  feel  the  utmost  reluctance  to  innovate  upon  established 
commercial   regulations,  particularly  those  which   regard  the 
liability  of  parties  to  negotiable  paper,  even  though  their  wis- 
dom and  soundness  should  be  deemed  questionable.     I  think, 
moreover,  that,  for  very  obvious  reasons,  it  would  be  highly 
useful  and  expedient,  that  the  rule  in  this  country  and  in  Enj^- 
land  should  be  the  same  on  a  subject  in  which  both  are  equally 
and  so  deeply  interested.     The  law,  with  respect  to  bills  of 
exchange,  is  founded  on  principles  of  universal  application,  and, 
in  laying  down  a  rule  in  a  particular  case,  regard  should  be  had 
to  the  policy  and  laws  of  other  countries,  as  well  as  our  own, 
and  thus  guard  against  the  numerous  losses  and  embarrassments 
in  mercantile  operations,  occasioned  by  the  existence  of  '^  alia 
lex  Roma,  alia  Athenis.^' 

It  is  not  my  intention  to  enter  at  large  into  the  discussion 
of  the  question  which  is  now  submitted  to  our  decision,  nor  to 
analyze  the  numerous  cases  in  which  it  has  been  considered  in 
the  English  courts ;  because,  very  little,  if  any  thing,  can  be 
said,  which  would  not  be  a  mere  repetition  of  *what  has  al-  [  *  256  | 
ready  been  said  by  others.  There  is,  however,  one  view  of 
this  subject  which  appears  to  me  has  not  been  sufficiently  at- 
tended to,  and  which  I  wish,  as  briefly  as  possible,  to  bring 
more  distinctly  into  notice.  It  is  conceded,  on  all  hands,  and 
the  proposition  is  too  plain  to  be  denied,  that  in  order  to  charge 
the  endorsor  of  a  note,  or  biil,  made  payable  at  a  particular 
place,  a  demand  at  such  place  is  indispensably  necessary.  It 
is  equally  clear,  that  the  necessity  of  making  such  a  demand 
is  njt  created  or  imposed  upon  the  holder  by  the  terms  of  the 
endorsement,  but  that  it  is  created  by  the  terms  or  conditions 
of  the  note  or  bill.  This  being  so,  does  it  not  follow,  that  if 
the  endorsor  is  to  be  made  liable  only  on  condition  that  a  reg- 
ular demand  of  payment  be  made  at  the  place  designated  in 
the  bill  or  note,  that  it  is  equally  necessary  to  make  a  similar 
demand  of  the  maker,  or  acceptor,  in  order  to  charge  them  ? 
The  obligation  of  both  arises  out  of  the  same  contract,  and 
whatever  condition  that  contract  contains,  by  which  the  re- 
sponsibility of  the  parties  is  limited  or  regulated,  must  neces- 
sarily enure  as  much  to  the  benefit  of  the  maker  or  acceptor 
as  of  the  endorsor.     There  is  a  wide  difference  between  the 
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the  dishonor  of 
him  answerable, 
and  the  performance  of  some  other  condition  contained  in  the 
contract  itself.  The  former  is  a  duty  which  the  law  imposes 
upon  the  holder,  independent  of  the  positive  stipulations  of 
the  parties,  whereas  the  latter  is  a  condition  created  by  the 
agreement  of  the  parties  themselves.  The  one  is  a  condition 
in  law,  and  applicable  to  the  eodorsor  only ;  the  other,  a  con- 
dition in  fact,  and  applicable  to  all  the  parties  to  the  paper. 
To  this  view  of  the  subject,  I  have  not  yet  heard  any  satis&c- 
tory  answer,  and  I  have  a  strong  conviction  that  none  can  be 
given. 

I  will  now  mention  the  cases  in  which  this  question  has  been 
discussed,  and,  notwithstanding  the  difference  of  opinion  which 
once  existed,  it  will  be  found  that,  perhaps,*  no  question  which 
has  arisen  in  the  English  courts  has  finally  been  decided  upon 
more  mature  deliberation ;  and  what  adds  force  and  authority 
to  the  decison  of  it  is,  that  it  was,  *in  the  end,  made  without 
a  single  dissentient,  (a)     {Saunder$on  v.  Judge^  2  Hen.  BL 


(a)  In  Head  ▼.  SeweU,  (1  Holt's  JT,  P,  Am.  363.)  tried  befoM  Gikbs,  Ch.  J.,  in 
^owmhaTf  1616,  the  action  wm  by  an  eniionee  agmiitft  the  acceptor  of  a  bill 
accepted,  payable  at  Messrs.  Harrison^ s.  Picket  street,  Temple  Bar;  and  there 
waa  no  prooif  or  presentment  at  the  latter  place  ;  and  that  was  objected,  opon 
the  authority  of  Gammon  ▼.  SekmoU,  (3  JktuU,  344.)  But  GUks,  Ch.  J.,  said, 
that ''  after  thirty-fiTe  years'  experience,  in  which  I  have  never  known  this  ob- 
jection to  prevail,  I  cannot  admit  the  necessity  of  this  proof.  In  an  action 
against  the  acceptor,  where  the  bill  is  accepted, '  payable  at  a  partienhur  place/ 
as  in  the  present  caae,  it  is  not  necessary  to  prove  a  demand  at  thmt  place.  He 
is  geHtraUv  and  unxversaily  liable  upon  such  acceptance.  It  has  often  been  so 
deterrainea.  I  know  there  are  conflicting  cases ;  but  I  shall  not  require  the 
proof." 

The  reporter,  in  a  note,  states,  that  the  two  eooits  were  agreed,  that  where  a 
partiemUtT  place  of  payment  is  introduced  in  Uie  body  of  the  bill,  or  where  a 
promissozy  note  is  made  payable  at  a  particular  place,  in  the  express  terms  of 
the  engagement,  and  not  by  way  of  a  mere  mkemioraniam  at  the  foot  of  the  in- 
strument, that,  in  such  case,  the  bill  of  exchange  and  promissory  note,  (whether 
the  action  be  against  the  maker  or  endorsor  of  the  one,  or  acceptor  of  the  other,) 
must  be  oresented  at  that  particular  place,  and  a  demand  be  made  Mere,  in  order 
to  give  the  holder  a  cause  of  action ;  and  that,  as  respects  a  promissory  note,  the 
presentment  and  demand  must  be  alleged  in  the  declaration ;  but  that,  since  the 
case  of  Gammon  v.  SchnuM,  they  were  at  variance  on  the  point,  whether  if  a 
I  •  *^^*  *"*'"^^»^««»  •*  the  foot  of  it,  is  accepted  payable  atapartiadarpUue,  the 
plainfaff  IS  bound  to  aver  and  prove  a  presentment  to  the  acceptor  at  the  place 
specified,  and  tliat,  whether  the  action  was  against  the  drawer  or  acceptor.    He 
adde,  tliat  m  Trinity  term,  1816,  the  case  of  Rotee  v.  Williams,  which  was  pre- 
ojsely  like  that  of  Fenton  v.   ^Mmi/ry,  came  before  the  K.  B.,  and  the  court 
remMd  to  have  the  point  argued,  saying,  that  they  considered  it  as  having  been 
determined,  m  their  judgment,  in  that  case ;  and  upon  the  judgment  of  the  court 
m  tills  case,  a  writ  oT  error  was  brought  in  the  House  oF Lords,  where  it  was 
then  (1818)  .peinling.     It  is  mentioned  that  "  Mr.  Holroyd  read  a  MS.  note  of  the 
^^    ^  ?K  Ja  fj^f/*'*^*  tri«d  before  Lord  Man^d,  in  1785,  in  which 


hia  lordship  held,  that  words  accompanying  an  accepUnce,  "  payable  at  a  par- 

^^'JlV^' P    ''*''    ?«?*  r"*'  "^'^"yted,  payable  at,*^  &e.,'wire^not  wordsSe- 

STJ^^SSnirw  ^*^i*!!  acceptor^  liability,  but  rendering  him  geneimUy  and 

^^tTilT^ll  ^^^ '  """i^^  '*  ^"  *^*  necesMtry  to  prove  a  demand  at  the^  par- 

*V*;f  1*  «t  ♦  ^'  ""  *"  '^'Pl  *^»"rt  ■'**^'^  acceptor."     Lord  Ettenbarough  added, 

«  in  fLI'  T^'  '!^*  ^  adduced  in  favor  of,  or  .,^nst  thedoftrine  Idd 

•  ir^e^^  Tkf ^3^\*"  invincible  argument  with  him  for  the  opiaiea 

^SetedZVh^^^Jll^^^  '*'*e«  of  merchants,  who  nerer 

8  J  X>  »ccepunce  lo  be  a  restrictive  acceptance ;  that  t  was  a  men 
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matter  of  coBvenient  arraagement,  and  did  not  raise  any  obligation  on  the  part 
of  the  holder,  to  demand  payment  at  the  particular  pla«e.'*  it  is  on  the  dit- 
dnoiioB  above  mentioned,  toat  Lord  EUenbor^ntgh  endeayoro  to  reconcile  his 
ppijMOQ  in  Saumderwn  v.  Bowes ^  with  that  in  Fenton  v.  Goundry,  Bat  if  a  holder 
of  a  bill,  who  is  not  bound  to  tAe  a  qualified  acceptance  of  it^  does  think  proper 
to  receive  an  acceptance,  restricting  the  payment  of  the  bill  to  a  piurtjeular  piftcf , 
is  it  not,  as  between  biiu  and  the  acceptor,  as  much  a  part  ckT  the  contract  as  if 
it  was  inserted  in  the  body  of  the  bill  itself,  or  as  much  as  in  the  case  of  a 
promissory  note  made  payable  at  a  particular  place  ?  There  seems  to  be  no 
feundatioB  for  the  distinction ;  the  court  of  C.  B.  are  mone  eonsistent  whe|i 
they  put  it  on  the  froand,  that  it  is  a  qualification  of  the  contract,  and  a  con- 
dition precedent,  the  performance  of  which  must  be  allc;ged  and  shown,  to  en- 
title the  plaintiff  to  his  action.  {Gammon  v.  SchmoUf  5  TVtmt.  3S3,  364.)  The 
opinion  of  this  court,  in  Foden  v.  Sharp ,  was  founded  on  that  of  Lord  Mansfield, 
in  SmUk  v.  Delirfontains,  mentioned  by  BayUy  in  his  Treatise  on  Bills.  (78.  n.  a.^ 
Though  the  House  of  Lords  should  cfecide  in  favor  of  the  doctrine  laid  down 
by  the  court  of  K.  B.  in  FaUon  v.  Goundry^  yet  the  law  as  decided  by  this 
court,  in  the  above  case,  is  in  direct  opposition  to  the  law  as  declared  by^  the 
courts  of  Westmnster  IlaU ;  lor  they  agree  that  if  the  place  of  payment  is  in- 
serted in  the  body  of  Ae  bUl  or  note,  presentment  for  pinrmeni  at  such  place 
must  be  averred.  There  is  not,  however,  a  ease  to  be  round  in  the  EngUsk 
books,  prior  to  that  of  Saunderson  v.  Bowes,  (1811,)  which  dediaies^  that  a  de« 
mand,  in  such  case,  at  the  particular  place  meotioaed,  must  bo  aveired 
and  proved,  before  the  plaintiff  can  sustam  his  actiop  against  the  maker  of 
a  note.  Ckitty,  in  his  IVeaiise  on  Bills  (2  ed,  1807.  p.  3^.)  says,  "  If  a  note  be 
payable  at  a  particular  place,  it  is  usual,  tkaugk  noi  necessary,  so  to  describe  the 
contract.  But  in  an  action  against  an  endorsor,  in  which  cuse  a  pretsentment  is 
necessary,  it  seems  proper  to  aver  a  presentment  at  the  particular  place.  In  an 
action  against  the  maker  of  a  note,  or  acceptor  of  a  bill,  analfegatioaof  oreseixt- 
ment  for  payment  is  never  stated,  though,  when  the  payment  is  stipulated  to 
be  made  at  a  particular  place,  sometimes  an  averment  of  presentment  is  stated." 
Again,  (page  184,)  ^  where  the  acceptor  .nndertakes  to  pay  within  a  certain 
period  after  demand,  he  may  insist  on  the  want  of  ptessAl^ent ;  and  vhere  he 
appoints  the  payment  to  be  made  by  another  person,  as  at  his  banker's,  he,  as 
well  as  every  endorsor,  is,  prima  fade,  entitled  to  insist  on  the  want  of  a  proper 

S resentment  to  such  person ;  but  such  prisna  facie  evidence  may  be  rebutted 
y  proof  of  the  want  of  effects  in  the  hands  of  such  banker." 

Time  and  place  are  not  of  .the  essence  of  the  contract,  though  they  may  make 
part  of  it,  by  express  stipulation.  They  do  not  consUMite  a  mimwmmi  on  which  tlie 
existence  of  the  debt  is  to  depend.  They  relate  only  to  the  mode  in  which  the  con- 
tract is  to  be  executed.  Where  a  penon  borrows  a  sum  of  money  of  another,  which 
he  promises  to  pay  at  a  future  wiy,  it  is  dobitum  invresenii,  iioemdum  infiUvro, 
Generally,  the  time  given  for  the  payment  is  for  the  benefit  of  ^he  debtor,  and 
he  cannot  be  compelled  to  pav  it  before  the  time  hM  expired ;  but  he  may, 
if  he  chooses,  pav  it  sooner,  and  thereby  discharge  the  debt.  So,  if  he  becomes 
bankrupt  or  insolvent  before  the  stipulated  time  of  payment  arrives,  the  creditor 
IS  entitled  to  his  share  or  dividend  of  the  bankrupt  s  estate ;  for  the  dela  is  ab- 
solute and  certain,  though  the  right  of  action  has  not  accrued.  It  would  be 
otherwise,  if  the  debt  was  conditional  or  contingent. 

Where  a  particular  place  for  the  payment  is  specified  in  the  contract,  it  must 
be  supposed  to  have  been  inserted  as  much  for  tne  advanta|re  of  the  creditor  as 
of  the  debtor ;  and  if  tlie  debtor  has  a  right  to  insist  on  paying  at  the  particular 
place  specified,  and  not  elsewhere,  the  creditor  has  an  equal  nght,  ana  mav  re- 
rose  to  receive  payment  at  any  other  plane;  (1  Ml.  J^.  446.  Co.  LU,  2\%  a.) 
but  if  the  debtor  tenders  the  money,  personally,  to  the  creditor,  and  pays  it  into 
court,  can  the  creditor,  also,  recover  damages  for  a  breach  of  the  contract,  be- 
cause the  debtor  did  not  pay  it,  at  the  particular  place  stipulated,  to  the  creditor 
or  his  agent,  who  was  there  ready  to  receive  it  ?  The  just  inquiry  is,  has  the 
debtor  suffered  any  loss  by  reason  of  the  debt  being  demanded  of  him  at  a  place 
different  fi'om  the  one  stipulated  ?    If  he  has,  he  must  show  it. 

In  Herring  v.  Sanger,  (3  Johns.  Cos.  71.)  the  note  was  made  payable  at  the 
Bank  of  AVSmy,  yet  the  court  said  that  a  personal  demand  of  the  maker,  no 
•bjeetion  being  made,  was  sufficient.  In  Berkshire  Bank  v.  Jones,  (6  Mass, 
Bep.  524.)  the  note  was  payable  at  the  Berkshire  Bank,  and  the  plaintiffs  were 
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C.  jimbrose  v.  Hopwood^  *2  Taunt,  61.  Nichols  v.  BotceSy  2 
Campb,  N,  P.  Rep.  498.  Callaghan  v.  Avleit,  2  Campb,  N. 
P.  Rep.  549.  and  S.  C.  *3  TaurU.  397.  Icnton  and  others  t. 
Goundry,  13  JSai^'j  itep.  459.  Saunderson  v.  Bowes  and 
others y  14  EasVs  Rem  50.  Dickinson  v.  Bowes  and  others ^  16 
E(ufs  Rep.  110.  Bowes  and  others  v.  Howe,  in  the  Exchequer 
Chambery  5  TotiiU.  Aep.  30.  Crammon  v.  Schmolly  5  Taun/. 
344.  S.  C.  1  MarshalPs  Rep.  80.  Butterworth  t.  ic  Despenr 
eery  3  Mau/c  ^  *ScZw.  150.  jBcwon  v.  W^i^e,  4  Dow'i  P.  C. 
334.     Se6agr  v.  ^6t>io/,  4  Maule  fy  Selw.  462.) 

Wood  WORTH,  J.,  was  of  the  same  opinion. 

Judgment  for  the  plaintiff. 

endonees.  Parsons,  Ch.  J.,  said,  **  That  a  demand  of  payment  need  not  be 
made  at  any  other  place ;  and  if  the  holder  is  at  the  bank  on  the  preecribed  day, 
ready  to  leceiye  the  money,  if  the  maker  be  there,  it  is  enoug^h  for  him.  He 
was  not  bound  to  look  up  the  maker,  or  demand  payment  of  him  at  any  other 
place.  (T3  Mass.  Rip.  556.)  In  Ruggles  ▼.  Pattern,  (8  Mass.  Rep.  480.)  an  action 
was  brought  by  the  endorsee  a^inst  the  maker  of  a  promissory  note,  payable 
four  months  after  date,  ^^  at  the  Penobscot  Bunky  kept  at  Buckstown."  The  de- 
fendant, amonff  other  pleas,  pleaded,  that  the  holder  of  the  note  was  not  ready 
or  present,  at  Uie  time  and  place  stipulated,  to  receive  payment  of  the  note,  and 
did  not  demand  the  same  of  the  defendant,  as  the  plaintiff  had  alleged.  To 
this  plea  there  was  demurrer,  and  the  court  held,  that  it  was  no  bar  to  an  action 
on  a  promise  to  pay  money ;  and  that  the  issue  tendered  by  the  plea  was,  there- 
fore, immaterial. 

The  judges  of  the  courts  in  England  have  laid  gieKi  stress  on  the  ineonvenienct 
that  would  arise  from  the  doctrine,  that  it  was  not  necessary  to  demand  payment 
of  the  maker  of  a  note,  or  the  acceptor  of  a  bill,  at  the  placa  at  which  it  was 
made  payable.  **  Suppose,"  says  Chamhre,  J.,  *'  a  bill  is  drawn  on  you  just  be- 
fore you  are  going  out  on  a  circuit,  which  will  fall  due  while  you  are  absent; 
what  are  yon  to  do,  bat  to  deposit  the  money  at  your  banker's,  and  accept  Uia 
bill  payable  there  ?  Otherwise  you  would  be  liable  to  be  arrested  at  any  place 
in  the  course  of  your  journey,  where  you  might  not  be  provided  with  money.*' 
Such  a  doctrine  "  would  greatly  restrain  the  circulation  of  notes  and  bills  of 
tliis  sort ;  it  would  confine  them  to  tradesmen  who  have  a  fixed  house  of  trade, 
and  clerks  always  there,  which  would  ffreatly  impede  business  and  public  con- 
venience." But  the  true  question  is,  what  is  tlie  contract  of  the  parties  ?  Have 
they  affreed,  that  unless  the  creditor  foes  to  the  particular  place  specified  to  re- 
ceive his  money,  he  shall  have  no  right  of  action  against  his  debtor? 
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CASES 

ARGUED   AND   DETERMINED 

in  THE 

Sutiteme  eoutt  of  ^uTittfituxt 

OP  THX 

STATE  OF  NEW-YORK, 

JAKVART    TZKU,    1820,    IN    THE     FORTY-FOURTH    YEAR     OF     OUR 

INDEPENDENCE. 


Rogers  against  Tift.' 

IN  May  term  last,  on  the  application  of  a  judgment  cred-  \viiere  a 
itor,  a  feigned  issue  was  directed  in  this  cause,  to  try  the  validity  {jjfJS^'by  til* 
of  the  judgment  which  had  been  entered  up  on  a  bond  and  <^<^i^?J[o  <^«**- 
wanrant  of  attorney,  in  favor  of  the  plaintiff  against  the  de-  i^VjScSSen? 
icndant.  The  issue  was  made  up  pursuant  to  the  rule  entered  entered  upou  o 
for  that  purpose,  and  was  noticed  for  trial  at  the  last  Remselaer  ^^oU^o^Vy, 
circuit ;  but  though  called  in  its  order,  it  was  not  tried.  both  parties  arc 

actors,    and    a 
judgment  as  in 

Walbrtdge,  for  the  plsun^ff,  on  the  usual  affidavit,  now  case  of  nonsuii 
moved  for  judgment  as  in  case  of  nonsuit,  for  not  bringing  the  ^^ted"  for  not 

issue  to  trial  at  the  circuit.  Bringing  the  is- 

sue to  triaJ. 

f.  WilliamSy  contra,  read  an  affidavit,  stating  that  the  cause 
had,  also,  been  noticed  for  trial  on  the  part  of  the  defendant ; 
and  that  it  was  not  brought  on  to  trial  on  account  of  the  alx- 
sence  of  material  witnesses ;  and  he  insisted  *that  both  parties  [  *  268  ) 
being  actors,  a  judgment  as  in  case  of  nonsuit  ought  not  to  be 
granted. 

Per  Curiam.  This  being  a  feigned  issue  directed  by  the 
court,  to  ascertain  the  truth  of  facts,  for  its  own  information, 
each  party  is  to  be  deemed  an  actor ;  there  can,  therefore,  be 
DO  nonsuit  for  not  proceeding  to  trial. 

Motion  denied. 
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ALBANY, 

Jaoaary,  1820. 

iioGEBooH    HoGEBooM   aod   others,  executors  of   Van    SltcKi 

Clark.  OgoinM  ClARK. 

rriJ^b 'Ix^I  ^^^^^  FACIAS  to  revive  a  judgment  in  fevor  of  the  tes- 
^tcr»  to  revive  tator  against  the  defendant,  who  pleaded  payment,  and  on  the 
»  jot'pneni,  t^ial  of  the  issue,  at  the  last  Columbia  circuit,  when  the  jury 
joincdonapica  returned  to  the  bar  with  their  verdict,  the  plaintiffs,  being 
and  tlro^TSn-  ^^''®d,  did  not  appear,  and  were  nonsuited, 
tiflf  are  nott-  It  apf)earcd  that  the  suit  was  not  brought  for  the  benefit  of 
^Y^  '^  J[JjJ  the  plain  tifTs  or  of  the  testator's  estate,  but  for  the  assignee  of 
pay  <Mte.         the  judgment,  which  was  assigned  soon  afier  it  was  recovered. 

E.  WiIKfHns,  for  the  defendant,  now  moved  that  the  plaia- 
tiffs  pay  the  costs  of  the  nonsuit,  or  that  judgment  be  entered 
against  them  for  the  same ;  or  for  a  rule  that  the  assignee  pay 
the  costs.  He  contended,  that  the  9th  section  of  the  act  con- 
cerning costs,  contains  no  saving  or  exception  in  favor  of 
executors  and  administrators.  Its  language  is  general ;  "  that 
in  all  suits,  upon  any  writ  of  scire  facias,  and  suits  upon  pro- 
hibition, the  plaintiff  obtaining  judgment  or  any  award  of  exe- 
cution, after  plea  pleaded  or  demurrer  joined  therein,  shall 
likewise  recover  his  costs  of  suit ;  and  if  the  plaintiflf  shall  be- 
come nonsuit,  or  sufier  a  discontinuance,  or  a  verdict  shall  pass 
against  him,  the  defendant  shall  recover  his  costs,"  &c.  In 
*  269  ]  the  case  of  the  adifiitiistrators  *of  Kellogg  v.  fVilcocksy  (2 
Johns.  Rep.  377.)  the  court  said,  that  as  the  12th  section  of  the 
act  which  gives  costs  against  a  plaintiflf  on  demurrer,  contained 
no  exception  in  fevor  of  executors  and  administrators,  they 
must  pay  costs.  The  exception  in  the  second  section  of  the 
act  cannot  be  extended  to  this  case.  It  speaks  of  suits  to  be 
prosecuted,  where  a  plaintiff  becomes  nonsuited  aAer  appear- 
ance of  the  defendant  or  a  verdict  against  him.  It  has  no 
reference  to  proceedings  to  revive  a  judgment  already  obtained. 

Agairf  ;  this  suit  is  not  brought  for  the  benefit  of  the  plain- 
tiffs or  of  the  testator's  estate.  The  executors  are  nominal 
plaintiflTd  and  trustees  for  the  assignee  of  the  judgment. 

Vanderpod,  contra.  The  9th  section  of  otir  statute  is  aft 
exact  transcript  from  the  8  Wm.  III.  ch.  11.  s.  3.  except  that 
the  English  statute  specifies  the  nature  of  the  execution  to  be 
issued.  It  is  expressly  laid  down  by  Hullock,  in  his  treatise 
on  Costs i  (p.  302|  3Q3.)  that  in  scire  facias  by  executors  or 
adminifttratdrs,  and  a  jtidgmeni  against  them  after  plea  pleaded 
they  do  not  pay  costs,  (a) 

(«)  In  Bdleio  ▼.  ^ylmer,  1  Str.  188.  and  Sammd  ▼.  tfilkinson,  3  Eattf  202., 
it  was  decided  that  executors  and  administrators  were  not  within  the  3d  sect 
of  8  &.  9  fVm.  III.  c.  11.  which  gives  costs  on  scire  facias  and  mrokibitum.  Ths 
exception  contained  in  the  5th  section  of  the  En^Usk  act  is  general.     Vid# 
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Per- Curiam.     The  English  courts,  in  the  construction  of     aLtBANY 
their  statute,  have  been  disposed  to  narrow  its  operation,  so  as  ^^^^fj^ 
not  to  render  executors  and  administrators  liabfe  for  costs  in 
many  cases ;  but  we  have  given  to  our  statute  a  more  extended 
construction.     The  plaintiffs  must  pay  costs. 

Motion  granted 


Hart  and  another  against  De  Lord  and  Bailey.        [  •  270  ] 

THIS  was  an  action  of  assumpsit.    The  defendants  appeared  Where  one  of 

1       .1  ..  J-         c  •   1  L    •!  J  •      J   *wo  defendants 

by  the  same  attorney,  gave  notice  of  special  bail,  and  received  pleads,  and  the 
a  copy  of  the  declaration.  De  Lord  pleaded  non  assumpsit y  other  makes  dc- 
and  the  cause  was  duly  noticed  for  trial,  at  the  Rensselaer  cir-  uff  canu^ot^prol 
cuit  Bailey  did  not  plead ;  and  judgment  by  default  was  F®^ }?,  ^^  ^^^ 
regularly  entered  against  him  on  the  6th  of  November.  At  the  ksve'^Uirdam. 
Rensselaer  circuit,  in  November  last,  the  plaintiffs,  (without  any  "^f„sj®®**^f^,7/ 
interlocutory  judgment  against  Bailey,)  pursuant  to  a  notice  d^udants.l!^ 
for  that  purpose,  tried  the  issue  joined  on  the  plea  of  De  Lord.  p*^.  ^  l"^^''' 
and  the  same  jury  assessed  the  damages  against  him  and  the  ment  has  been 
other  defendant  On  the  first  day  rf  the  term,  the  attorney  ISy"^**''^^®"*^.''^ 
of  the  plaintiffs  filed  the  nisi  prius  record,  &c.,  and  a  rule,  defendamt  who 
nisiy  for  judgment  against  both  defendants ;  no  rule  for  inter-  ^^^  ^ 
locutory  judgment  had  been  entered,  and  four  days  in  term 
had  not  expired  since  the  default  of  Bailey  had  been  entered. 

Walworth^  for  the  defendant,  now  moved  to  set  aside  the 
inquest  taken  at  the  Rensselaer  circuit,  and  all  subsequent  pro- 
ceedings.    (1  Cainesy  6.     6  Johns*  Rep.  325.) 

/.  Paine^  contra. 

Per  Curiam.  The  inquest,  and  all  subsequent  proceedings, 
must  be  set  aside  as  irregular. 

Motion  granted. 

tCetchvM  r.  KeUhnm,  4  Cowen,  87.  Mn-te  t.  JlfCoy,  ibid.  551.  Pifrd  ▼.  Cran», 
€  Cowen,  *t.  Prtmtu  Eiatmtatn  r.  JfDaugmU,  6  Cawen,  613.  OUmmm  ▼.  Clarke 
1  W€iuUU\  Ajp.  303. 
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lauoary,  189). 

baldwir  ^Esther  Johnson  against  Parmelt. 

V. 

Halk 

Where  the  THIS  cause  having  been  referred,  the  referees  made  a  rejior! 
piaiutur,  bcinr  in  &Tor  of  the  plaintiff,  in  October ^  1818.  On  the  25th  of 
uf/T^'ijirt  ^  October^  after  the  report  was  made,  the  plaintiff  intermarried 
roiortci  in  ii«r  with  William  TibbiU.  The  plaintiffs  attorney  proceeded,  and 
uVTi'jITfgm'ui  entered  up  judgment  on  the  report,  the  4th  of  December ^  and 
wuH  aiWr^-ards  issuod  an  executiou  against  the  defendant. 

eiit('rc<l  up   on 
ilic  reimri,  and 

an     execmioa       Wendell,  for   the  defendant,   now   moved  to  set  aside  the 
r"w/«^/aciM  judgment  and  execution,  and  all  proceedings  thereon,  for  irreg 

D.Mii^  issued,  lo  ularitV. 

iiiukc  the  hus- 

h:«n  1  a  party  lo  ^ 

iiK>   jii  igment,      Huntington^  contra,  cited  Alexander  v.  Finky  (12  Johns.  Rep 

i'iw  MH^Midc  218.)  in  which  the  court  decided,  that  the  marriage  of  a/em« 

for  iiTt  sruiarity.  golc  plaintiff,  after  verdict,  or  after  a  report  of  referees,  which 

was  the  same  as  a  verdict,  could  not  be  pleaded  in  abatement. 

Per  Curiam.  It  is  a  settled  principle,  that  wherever  there  is 
a  change  of  parties,  by  marriage,  bankruptcy,  or  deaths  where- 
by other  persons  become  interested  in  the  execution  of  the 
judgment,  a  scire  facias  is  necessary  so  as  to  make  such  new 
person  a  party  to  the  judgment.  {Tidd^s  Practice,  1021.) 
Here  the  husband  will  be  benefited  by  the  execution  of  the 
judgment,  and  has,  by  the  marriage,  acquired  an  interest  in  it 
The  execution  must  be  set  aside  for  irregularity,  with  costs. 

Rule  accoidingly. 


[  •  272  ]  *Baldwin  and  Worthington  against  Hale. 

oAild^tiei^r^      THIS  was  an  action  of  assumpsit,  on  a  piomissory  note 

orj\o  a  pfea  The  declaration,  beside  a  count  on  the  note,  contained  money 

w  ^'^re<P*for  ^^ou'^^j  *^d  a  count  on  an  insimul  computassent.     The  defend- 

thi'^«ame  cause  ant  pleaded   non  assumpsit  to  the  first  and  second  counts,  and 

Ci^lT'ctmH  ^"  account  stated,  and  a  note  given  and  received  as   to  the 

•f  \i^  Uniud  second  count;  to  the  third  count,  a  judgment  recovered  in  the 

murt'conciude  ^^"'^"''^  Court  of  the  United  States  for  the  second  circuit  in  the 

(o  the  country,  District  Court  of  ^etr-  York,  in  an  action  of  assumpsit,  for  not 

veHfication^  *  performing  the  same  promise  and  undertaking  in  the  said  third 

count  of  the  said  plaintiffs'   declaration  stated,  averring  that 

the  said  judgment  still  remained  of  record  in  that  court,  in  full 

force,  and  unsatisfied ;  and  that  this  the  defendant  was  ready 

to  verify  by  the  said  record :  wherefore  he   prayed  judgment 

of,  &c.     The  plaintiffs  took  issue  on  the  first  and  second  pleas, 

and  replied  to  the  third  plea,  nul  tiel  record,  and  concluding, 
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this  they  ''are ready  to  verify  where  and  in  such  manner  as     Albany, 
the  court  here  shall  direct  and  award :  and  hereupon  a  day  is  J«^°^*_J™ 
given  to  the  said  defendant  to  have  the  record  before  the  jus- 
tices of  this  courts   at,  &c.  on  the  first  Monday  of  January 
next,"  &c. 

To  this  replication  there  was  a  special  demurrer,  assigning 
tor  cause,  that  it  should  have  concluded  to  the  country,  and 
not  with  a  verification. 

Johnfon,  in  support  of  the  demurrer,  contended,  that  a  judg- 
ment recovered  in  the  Circuit  Court  of  the  United  States,  was 
:o  be  considered  in  the  same  light  as  a  judgment  recovered  in 
another  state.  In  Collins  v.  Matthew,  (5  Easfs  R  p.  473.) 
which  was  an  action  of  debt  on  a  judgment  in  the  court  of  ex- 
chequer, in  Ireland,  to  which  the  defendant  pleaded  nul  tiel 
record,  with  a  verification,  on  a  demurrer,  the  plea  was  held 
bad.  The  court  said,  that  though  since  the  Union  of  Great 
Britain  and  Ireland,  judgments  in  the  Irish  courts  were  plead- 
able  as  records,  yet  as  they  could  *only  be  pre  zed  by  an  exam-  L  *«J  J 
ined  copy  on  oath,  the  verity  of  the  evidence  could  only  be 
tried  by  a  jury,  and.  not  by  the  court  (1  Chitty^s  PL  537. 
572.) 

The  state  courts,  and  those  of  the  United  States,  are  inde- 
pendent tribunals  ;  and  how  is  this  court  to  compel  a  production 
of  the  record  of  the  Circuit  Court  of  the  United  States  1 
Where  the  record  is  of  a  superior  court,  or  court  of  equal 
jurisdiction,  there  is  no  mode  of  obtaining  it,  but  by  a  certiorari 
or  mittimus  out  of  chancery.  (Tidd's  Pr.  691.)  But  the 
Court  of  Chancery  has  no  jurisdiction  or  authority  to  send  a 
certiorari  to  the  Circuit  Court  of  the  United  States.  If  the 
defendant  has  no  legal  power  to  obtain  the  record  of  the  Cir- 
cuit Court,  he  cannot,  by  the  replication,  be  compelled  to 
produce  it  before  this  court.  Whether  the  Circuit  Court  will 
give  the  defendant  an  exemplification  or  not,  depends  on  the 
will  and  pleasure  of  that  court 

H.  Ssdgunck,  contra.  The  plea  admits  that  there  is  a  record 
in  the  Circuit  Court  of  the  United  States ;  and  it  must  be  pre- 
sumed that  that  court  will  always  give  an  exemplification  of  it 
The  original  record  need  not  be  produced,  for  the  trial  in  this 
case  is  by  the  tenor  of  the  record.  (1  Phillips'^ s  Evid.  289, 
290.) 

Per  Curiam,  In  the  case  of  Collins  v.  Lord  Matthews,  (5 
Easfs  Rep.  473.)  it  was  decided  that  a  plea  of  nul  tiel  record, 
pleaded  to  an  action  of  debt,  on  an  Irish  judgment,  must  con- 
clude to  the  country  ;  for  though  since  the  Union  such  judg- 
ment is  a  record,  yet  it  is  on^y  provable  by  an  examined  copy 
on  oath,  the  verity  of  which  is  only  triable  by  a  jury.  The 
Circuit  Court  of  the  United  States,  in  relation  to  this  court,  is 
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neither  a  ntpeviar  nor  an  inferior  court ;  bat  is  to  be  regarded 
08  a  court  of  another  government  Their  records,  therefore, 
as  to  this  purpose,  are  fbreign  records,  and  the  verity  of  them 
must  be  tried  by  a  jury.  The  original  record  of  that  court 
cannot  be  brought  here  to  be  inspected  by  this  court ;  nor  can 
the  tenor  of  it  be  brought  in  by  a  certiorari  or  mittimus  out  of 
chancery.     (1  Ckitty's  PL  537.     1  Tidd's  Pr.  691.) 

*We  are  of  opinion,  therefore,  that  the  objection  taken  to 
the  conclusion  of  the  replication  is  well  founded,  and  that  the 
defendant  is  entitled  to  judgment  on  the  demurrer :  but  the 
plaintiffs  have  leave  to  amend. 

Judgment  for  the  defendant 


The  plamtifTy 
having^  a  prior 
judrmeDt,  is- 
taoa  a  fieri  fa- 
cias thereon  in 
Jamtaiy,  with 
instruciions  to 
the  siierifl*  "  to 
make  a  levy  on 
the  property  of 
the  debtor,  but 
to  do  nothing 
until  orderecT 
unless  crowded 
by  younger  ex- 
ecutions, but  by 
no  means  to  let 
the  execution 
lose  its  prefer- 
ence."  The 
iberiff  did  noth- 
ing^, except 
merely  to  re- 
ceive an  inven- 
tory of  the  per- 
sonal propertyof 
the  debtor,  until 
another  execu- 
tion was  deliv- 
ered to  him  in 
3faif  following^ 
at  the  suit  of 
a  subsequent 
creditor.  Heldf 
that  the  first  ex- 
ectit*on        was 

[  *  275  ] 

dorrnantf  and 
constructively 
fraudulent,  as 
against  the  sub- 
sequent execu- 
lioo. 


J.  &  G.  Kellogg  agaimi  Griffin. 

THIS  was  an  action  against  the  sheriff  of  the  county  of 
Dutchess  jR>r  a  false  return  to  an  execution,  and  was  tried  at  the 
Dutchess  Circuit,  in  ^pr»7,  1819,  before  Mr.  Justice  WooduK>rth. 

The  plaintiffs  gave  in  evidence  a  judgment  against  John 
Cowles  in  ttie  Court  of  Common  Pleas  of  Dutchess  County, 
entered  the  10th  of  September,  1816,  for  1,921  dollars  and  60 
cents  debt,  and  10  dollars  costs,  and  h.  fieri  facias  issued  there- 
on, delivered  to  the  defendant  the  Idth  of  October,  1817, 
returnable  the  third  Monday  of  January  following,  with  direc* 
tiods  to  levy  the  sum  oX  960  dollars  and  80  cents,  with  the 
costs  and  interest.  The  defendant  returned  the  execution, 
which  was  filed  in  the  clerk's  office,  the  8th  of  September^ 
1818,  with  an  endorsement  thereon,  ^^  nulla  bona,  for  residue^ 
in  consequence  of  the  avails  of  real  and  personal  property  of 
the  defendant  being  claimed  by  George  B.  Enertson,  Esq." 

The  defendant  gave  in  evidence  a  judgment  against  Cowles 
in  favor  of  G,  B.  Evertson,  in  this  court,  January  12th,  1818, 
for  5,278  dollars  and  14  cents  debt,  and  costs,  and  an  execu- 
tion issued  thereon,  delivered  to  the  defendant  the  5th  of  May^ 
and  returnable  the  16th  of  May,  1818. 

It  appeared  in  evidence  that  the  plaintiffs'  attorney  gave 
instructions  to  the  defendant,  at  the  time  he  delivered  the 
execution  to  him,  "  to  make  a  levy  on  the  property  of  C. ;  but 
to  do  nothing,  until  ordered,  unless  crowded  by  younger  exe- 
cutions, but  by  no  means  to  let  the  execution  lose  its  *prefer- 
ence."  The  sheriff  made  no  actual  levy  on  the  pn>perty  of  C, 
but  an  inventory  of  all  the  personal  property  which  had  been 
made  out  by  the  plaintiffs  and  C,  before  the  plaintiffs'  execu- 
tion issued,  was  delivered  to  him,  with  directions  to  get  a  good 
man  to  receipt  the  property.  A  receipt,  by  one  tteed,  was 
endorsed  on  the  inventory*  At  the  time  the  inventory  was 
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taken,  the  plaintiflTs  told  C.  that  if  Eveftson  forced  the  sale  of     Albany, 
the  property,  they  (the  plaiHtiffs)  would  bid  it  in  and  leate  it  ^.^^^!^^^J^ 

with  C,  Kallooo    ^ 

On  the  6th  6f  Jii/y,  1813,  tne  defendant  sold  thd  personal  Q,,Vri* 
property  of  C.  for  54^  dollars  and  4^  cents,  and  the  teal  estate 
to  Eiftrtion,  for  84  dollars  and  5  cents,  after  dedacting  the 
expenses;  and  on  the  SOtb  of  Augusiy  1818,  he  executed  a 
deed  for  the  real  property  to  Evertsotiy  reciting  both  Judgments 
and  executions.  It  was  admitted,  that  the  plaintifl^  were  en- 
titled to  the  proceeds  of  the  real  estate,  their  judgment  being 
the  eldest ;  and  the  plaintiffs,  also,  claimed  the  proceeds  of  the 
personal  estate,  but  it  was  insisted,  that  the  plaintiiTs'  exe* 
cution  had  lost  its  preference.  A  verdict  was  taken  for  the 
plaintiffs,  for  84  dollars  and  5  cents,  subject  to  the  opinion 
of  the  court  on  all  the  evidence,  the  substance  of  which  is 
above  stated. 

Oakh^y  (Att.  Gen.)  for  thd  plaintiiTs.  A  party  mat  pur- 
•nase  property  at  a  sheriffs  sale,  under  an  execution,  and  leave 
it  in  the  possession  of  the  debtor^  without  its  being  fraudulent. 
( Watkins  v.  Birth,  4  Taunt  823.  IGdd  v.  Rawtinson,  1  Bos. 
fy  Pall,  59.  15  Johns.  Rep.  430.  note.)  The  judgment  of  the 
plaintiffs  was  bona  fide.  The  question,  then,  is,  What  delay 
of  the  execution  will  make  it  dormant  ?  The  time  cannot  begin 
to  run,  until  after  the  return-day  of  the  execution,  for  the 
sheriff  is  not  bound  to  do  any  thing  before.  Can  it  be  said^ 
that  suffering  the  execution  to  lie  m>m  January  to  May,  there 
being  no  other  execution,  is  evidence  of  fraud?  Such  a  doc-* 
trine  would  be  very  injurious  to  debtors,  whose  property  would, 
often,  by  an  immediate  sale,  be  sacrificed.  {Doty  v.  Turner, 
8  Johns.  Rep.  20.)  In  the  case  of  Storm  Sf  Beekman  v. 
Woods,  (11  Johm.  Rep.  110.)  which  is  the  strongest  case  on 
the  subject,  the  goods,  after  a  seizure  by  the  sheriff,  were  left 
in  the  debtor's  ^possession  for  above  a  year,  and  by  the  express  [  *  276  | 
direction  of  the  plaintiff  to  delay  the  sale.  The  facts  of  that 
case  are  very  different  from  the  present.  In  regard  to  the 
equity  of  the  case,  both  parties  are  equal,  and  the  delay  of  the 
saJe,  under  the  plaintiffs'  execution,  is  not  fraudulent. 

Again  ;  no  actual  levy  was  made  on  the  property  of  C,  ex- 
cept by  taking  the  inventory  on  the  first  execution.  No  sale 
can  be  made,  unless  there  has  been  an  actual  levy  before  the 
return-day  of  the  execution.  (2  Caines,  244.  4  Johns.  Rep. 
456.     13  Johns.  Rep.  255.) 

/.  Tallmadge,  contra.  The  plaintiffs'  execution,  by  the 
directions  given  to  the  sheriff,  and  the  subsequent  delay,  be- 
came dormant.  No  time  has  been  fixed  by  the  court,  within 
which  an  execution  may  be  delayed  without  becoming  dormant. 
The  decisions  are,  that  suffering  the  property  to  remain  in  pos- 
session of  the  debtor,  afler  they  have  been  levied  upon  by  the 
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ALL  ANY,     sheriff,  is.  prima  facicy  fraudulent  as  against  subsequent  credit* 
Jtooao%w^.  ^j^  (2  Johns.  Rep.  418.    11  Johns.  Rev.  110.    15  Johns.  Rep 
riiK   PRorLs  428.  430.  and  note.     7  Mod.  37.     9  Term  Rep.  596.     1  Lord 

i.Awiaii.     ^»^'  ^^-     *  -Da^^,  3^)     If  the  plaintiff  lies  by  for  an 

unreasonable  time,  his  execution  is  to  be  considered  as  dormant 

But  we  contend,  further,  that  the  plaintiffs'  execution  has 

lost  its  preference,  by  the  improper  use  which  has  been  made 

of  it  to  cover  the  property  of  the  debtor. 

Per  Curiam.  The  contest,  in  this  case,  is  for  the  proceeds 
of  the  personal  property  ;  for  it  was  conceded,  that  the  plain- 
tiffs were  entitled  to  the  avails  of  the  real  estate.  We  are 
incUned  to  the  opinion,  that,  according  to  the  decisions  of  the 
court  which  have  followed  the  rule  laid  down  in  the  English 
courts,  the  plaintiffs'  execution  must  be  considered  as  dormant, 
and  constructively  fraudulent.  The  evidence  warrants  the 
inference,  that  the  plaintiffs  issued  their  execution,  not  with  an 
absolute  intention  of  collecting  their  debt,  but  partly,  at  least, 
with  a  view  to  cover  the  property  of  the  debtor,  for  his  use. 
Having  made  use  of  their  execution  in  a  manner  which  the 
[  *  277  ]  law  deems  fraudulent  ^  against  other  creditors,  it  was  in  vain 
that  they  told  the  sheriff,  '*  by  no  means  to  let  their  execution 
lose  its  preference."  The  sheriff  has  no  discretionary  powei 
in  that  respect  The  law  determines  the  preference.  {Doty  v 
2\imery  S  Johns.  Rep.  20.  Storm  v.  fVoodsy  1 1  Johns.  Hep. 
1 18.)  The  plaintiffs,  consequently,  are  entitled  to  the  proceeds 
of  the  real  estate  only,  with  interest  from  the  20th  of  Avgust^ 
1816,  the  date  of  the  sheriffs  deed  to  Eoerison.  (a) 

Judgment  accordingly. 

(a)  Vide  Dickenson  ▼.  Cook,  post,  332,  merelj[  leaving  propertj  levied  upon, 
in  the  poBsenion  of  the  defendant  in  the  execution,  though  with  the  plaintiffs ' 
"*  consent,  is  not,  per  #«,  fraudulent,  either  as  against  subsequent  creditors  or  pur 

ehasers ;  otherwise,  where  the  sheriff  is  directed  to  delay  the  execution  or  nle. 
Kew  v.  Barber,  3  Cowen,  272.  RuMseU  v.  Gibbs,  5  Coioen,  3U0.  Power  ▼.  Vam 
Bitrenf  7  Cowenf  5(50. 


The  People  against  Lawson. 

a  c^S^gh^  THE  defendant  was  indicted  at  a  Court  of  Oyer  and  Ter- 
lay^Snoe'ihe  miner,  held  in  Orange  county,  the  22d  o{  Sepiemler,  1817,  for 
2oripeowied**as  ^  ^^^i^once,  in  obstructing  a  street  or  a  public  highway,  in  the 
"ucb,  w  not  a  village  of  Newburgh,  on  the  1st  of  April,  1817,  by  erecting  a 
iMibiic  highway  house  in  the  said  hiffhway.    The  indictment  was  tried  at  the 

M'ttlnnliie  mean-  o  J 

iag  of  the  act 

rvTative  to  highway's,  (seM.  36.  ch.  33.  s.  S4.)  so  ns  lo  render  nn  obstruction  of  it  a  nuisance. 

Where  tlie  trusleca  of  the  village  of  Nnrhurfrh,  by  an  ordinance  duly  made,  direct  a  street  or  road  in 
that  villa^,  which  had  been  used  as  a  highway,  to  be  shut  up  and  dtaconlimicd,  mi  appeal  lie9  from  the 
order  or  decision  of  the  trustees  to  the  judges  of  the  ("ourt  of  Common  Pleat:  but  if  such  appea. 
would  lie  at  all,  it  most  be  made  whhiu  forty  days  after  the  decision  of  the  trustees. 
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Court  of  Oyer  and  Terminer,  held  before  Mr.  Justice  Van     albany, 
Ness,  the  26th  of  November ,  1818,  when  a  verdict  of  guilty  ^^nuaiT^^ 
was  taken  by  consent,  subject  to  the  opinion  of  the  court  on  Th£  Pkopi.k 
all  the  points  of  law  arising  on  the  case.     The  jury,  however,      j  ^^wson 
found,  specially,  that  '^  the  road  in  question  was  not  used  as  a 

Eublic  highway  on  the  21st  of  March,  1777,"  that  fact  having 
een  specifically  submitted  to  their  decision. 

Many  witnesses  were  examined  at  the  trial,  whose  evidence 
was  detailed  in  the  case.  It  appeared  that,  from  about  the 
year  17S2,  or  the  close  of  the  revolutionary  war,  to  the  9th  of 
Tidy,  1813,  the  ground  on  which  the  house  erected  by  the 
defendant  stands,  was  used  as  a  common  highway,  leading  to 
Gardner* s  Dock,  in  the  village  of  Newburgh.  On  the  9th  of 
Jtdy,  1813,  on  the  petition  of  Edmund  Gristvold,  part  owner 
of  the  ground,  the  trustees  of  the  village  passed  an  ordinance, 
in  due  form,  ordering  that  from  and  after  the  first  day  of  No- 
vember, then  next,  the  road  or  highway  *in  question  should  be  [  *  278  J 
shut  up  and  discontinued,  which  order  was  regularly' entered 
on  their  minutes.  The  defendant  gave  in  evidence  a  deed  of 
the  premises  firom  the  owners  of  the  land  to  himself,  bearing 
date  the  15th  of  April,  1816.  On  the  20th  of  April,  1816, 
George  Gardner,  conceiving  himself  aggrieved  by  the  order  of 
the  trustees  of  the  9th  of  July,  1813,  appealed  therefrom  to 
three  judges  of  the  court  of  Common  Pleas  of  Orange  county, 
and  gave  notice  to  the  trustees  of  such  appeal. 

On  the  25th  of  April,  1816,  the  three  judges  met  and  heard 
the  appeal.  The  trustees,  by  their  counsel,  attended,  and  ob- 
jected to  the  appeal,  on  the  ground  that  the  judges  had  no  ju- 
risdiction, and  that  the  appeal  had  not  been  made  within  the 
tune  required  by  law.  The  judges,  however,  proceeded,  and 
made  an  order,  reversing  the  order  of  the  trustees,  and  directed 
the  road  to  be  re-opened,  which  order  of  reversal  was  recorded 
in  the  ofBce  of  the  town  clerk  of  Newburgh,  and  a  copy  there- 
of served  on  the  trustees.  In  the  autumn  of  the  same  year, 
the  defendant  erected  several  houses  across  the  road  in 
question. 

It  was  not  shown  that  the  road  had  been  originally  laid  out 
by  public  authority ;  nor  did  it  appear  that  the  order  of  the 
trustees,  directing  the  road  to  be  shut  up  and  discontinued,  had 
ever  been  published,  or  made  known  to  Gardner,  by  any  ex- 
press notice,  before  he  made  the  appeal. 

P.  Ruggles,  for  the  plaintiffs,  (a)  He  cited  Rex  v.  lAoydj 
1  Campb.  N.  P.  Rep.  260.  10  Johns.  Rep.  236,  237.  Act, 
itis.  40.  ch.  43.  s.  3.  passed  21  st  of  February,  1817.  Act, 
vesting  further  powers  in  the  trustees  of  the  village  of  Netc- 
burgh,  passed  April  2d,  1813.  sess.  36.  cA.  116.  Act  to  regu- 
late highways,  March  19th,  1313.  2  it.  L,  270.  sess.  36.  ch. 
33.  8.  36. 

(a)  llie  reporter  did  not  hear  the  argament. 
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ALBANY,         Oakley^  (Attorney-General,)  contra.      He  cited  2  JL  Xi. 
^^^^;X^^^^  277.  «€«.  36.  ch.  33.  s.  24.     I  Rev.  Stai,  521.  ^  100. 

ThK     PCOM.B 

J;^^  •Platt,  J.,  delivered  the  opinion  of  the  court 

'^'^'  By  the  24th  section  of  the  "act  to  regulate  highways/' 

(19th  of  March,  1813.  2  R.  L.  277.  1  Rbv.  :Stat.  521.  ^  100.) 
it  is  enacted,  that  where  any  roads  have  been  used  as  public 
highways,  for  twenty  years  next  preceding  the  21st  of  March, 
1797,  the  same  sfaafi  be  deemed  pubUc  highways,  although  no 
record  thereof  has  been  made. 

By  the  36th  section  of  the  same  act  it  is  enacted,  that  if  any 
person  shall  conceive  himself  aggrieved  by  the  determination 
of  "  the  commissioners  of  highways y^  either  in  laying  out,  al- 
tering, or  discontinuing  any  road,  it  shall  be  lawful  for  such 
person,  "  within  forty  days  thereafter,'^  to  appeal  to  any  three 
of  the  judges  of  the  conunon^lcas,  who  shall  have  power  to 
decide  on  such  appeal. 

By  the  "  act  vesting  further  powers  in  the  trustees  of  the 
village  ofNewburghy'^  passed  the  2d  of  April,  1813,  the  trustees 
are  "  appointed  comndssumers  of  streets,  roads,  and  highways, 
within  the  village  of  Ncwburgh  ;*'  and  they,  or  any  four  of  them, 
are  vested  with  ^*  exclusive  power '^  to  lay  out.  streets,  &c.,  in 
their  discretion  ;  and  "  to  shut  up,  divert,  and  discontinue" 
the  streets,  &c.  And  "  the  village  of  Newburgh  shall  be  con- 
sidered as  a  town,  for  all  the  purposes  intended  by  this  act, 
and  by  the  '  act  entitled  an  act  to  regulate  highways,'  "  &c. 
(See  1st,  2d,  and  3d  sections.) 

Applying  all  these  statutory  provisions  to  the  case  now  before 
us,  I  am  of  opinion,  that  the  road  in  question  cannot  be  con- 
sidered as  a  public  highway,  because  there  is  no  evidence  that 
it  has  ever  been  recorded  as  such ;  and  its  use  as  a  public 
highway  is  not  sufficiently  ancient  to  supersede  the  necessity  of 
showing  such  record  ;  for  the  jury  have  found  that  it  was  not 
used  as  a  public  highway  for  twenty  years  next  preceding  the 
21st  of  March,  1797.  if  tiiis  position  be  true,  it  is  decisive  in 
favor  of  the.  defendant ;  but  if  the  locus  in  quo  was  a  public 
highway,  then  the  case  shows,  (and  it  is  admitted,)  that  the 
trustees  of  Nevjburgh,  who  had  authority  for  that  purpose,  did 
regularly  and  formally  abolish  and  discontinue  it;  and  this 
would  lead  us  to  consider  the  efGect  of  the  order  of  reversal  by 
the  judges,  on  the  appeal. 

Upon  reviewing  all  the  statutory  provisions  on  the  subject, 
*  S^O  ]       *I  incline  to  the  opinion,  that  no  appeal  lies  from  the  decisions 
of  the  trustees  of  the  village  to  the  judges  of  the  conmion 
pleas  ;  and  that  the  judges  in  this  case  had  no  jurisdiction. 

The  act  which  vests  the  trustees  with  the  power  of  layisg 
out  and  discontinuing  streets,  &c.,  no  where  speaks  of  any 
appeal ;  and  I  think  the  words  of  that  act,  that  the  Inistees 
"  shall  have  the  excltuive  powers'  were  intended  to  render  the 
corporation  of  that  village  independent  of  the  judges,  in  reigard 
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to  the  regulatioD  of  th^ir  streets.  The  right  of  appeal  cannot  be  ai^a  ny, 
supported  by  analogy  or  mere  implication :  it  must  be  express-  Ja»w^^J|^ 
ly  conferred,  or  it  cannot  exist.  Besides,  there  are  many  con- 
siderations of  policy  and  expediency  against  such  a  controlling 
power  in  the  judges  of  the  common  pleas,  as  applicable  to  the 
streets  of  «uch  a  corporation.  If,  however,  the  judges  had 
such  appellate  power,  under  the  general  highway  act,  that 
statute  is  peremptory  that  the  appeal  shall  be  within  forty  days 
after  the  decision  of  the  commissioners ;  and  here  the  appeal 
was  not  till  nearly  three  years  after  the  decision  of  the  trustees. 

The  counsel  for  the  people  urged  upon  the  considemtion  of 
this  court,  the  third  section  of  the  act  of  the  21st  (^  February ^ 
1817,  which  enacts,  '^  that  when  any  roads  have  been  used  as 
public  highways  for  twenty  years,  or  more,  the  same  shall  be 
taken  and  deemed  as  public  highways,  althougli  no  record 
thereof  has  been  made,"  ^c.  But  a  reference  to  dates  will 
furnish  a  decisive  answer.  The  road  in  question,  if  it  ever 
was  a  public  highway,  was  shut  up  and  discontinued  by  the 
trustees  on  the  9th  of  JuZy,  1813 ;  and  the  buildings  charged 
as  a  nuisance,  were  erected  in  the  fall  of  1816.  Now  it  would 
be  absurd,  as  well  as  unjust,  and  ex  post  factOy  to  condemn  the 
defendant  for  doing  an  act  which  was  innocent  at  the  time  it 
was  done.  We  cannot  allow  the  subsequent  act  of  the  Slst 
of  February y  1817,  to  have  such  a  retrospective  operation.  If 
't  was  not  a  public  highway  when  the  defendant  built  his  house, 
he  was  guilty  of  no  offence ;  and  the  subsequent  statute  has 
no  amplication  to  this  case. 

*We  are,  accordingly,  of  opinion,  that  the  defendant  is  enti- 
tled to  judgment  of  acquittal. 

Judgment  accordingly. 


[♦281  ] 


Jackson,  ex  dem.  J.  &  G.  Pearson,  against  Housel- 

THIS  was  an  action  of  ejectment,  for  part  of  lot  No.  61.  in  Where  the 
the  town  of  Lansing,  in  Tompkins  county,  tried  before  Mr.  wiifwcre^ "  M^ 
Justice  fVoodworih,  the  4th  of  June,  1819.  A  verdict  was  property!  aAer 
taken,  by  consent,  for  the  plaintiff,  subject  to  the  opinion  of  ^u\^\  \^ 

the  court,  on  a  case.  and '  bcqaealh 

John  M,  Pearson  died  seised  of  the  premises  in  question,  WiiT^A.y  anc 
in  February ,  1809,  leaving  a  widow  and  two  daughters,  bis  wish  her  to  ed- 
only  children,  the  lessors  of  the  plaintiff.  Aurelia  P.,  the  dau^ierf,  *T 
widow,  died  in  April,  1814.  »»>.i   (?./ wiui 

The  defendant  gave  in  evidence  the  last  will  and  testament  Jj^t  them  with 
of  John  M.  Pearson,  dated  the  21st  of  July,  1908,  in  which  J[j|?^»«»„  •»« 
he  devised  as  follows :  ''  My  property,  after  my  debts  are  paid,  our&ny  *devise 

or  bequcsty  ex- 
cept.a  ring  to  a  ihird  person,  or  other  words  to  explain  or  coDtrol  them,  they  wre  held  to  pass  the  whole 
*^al  and  persona)  estate  of  the  testator  to  his  wife,  ia  fee. 
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ALBANY,    I  leave  and  bequeath  to  my  beloved  wife,  Aurelia^  v.nA  wish 

Jaauary^^^im  |jg,.  ^^  educate  my  tw<i  daughters,  Joanna  M.  and  Gcrtmdt^ 

jACKsoif      ^ith  care,  and  to  treat  them  with  kindness  and  alTection.     \ 

V*  wish,  also,  that  Mrs.  M,  may  be  presented  with  a  ring  of  the 

value  of  40  dollars."     The  testator  appointed  his  wife,  and  his 

brother  and  father-in-law,  his  executo.s.     Aurelia,  the  widow 

of  the  testator,  conveyed  the  premises,  in  question,  on  the  10th 

of  Marchy  1810,  to  Samuel  l)e  Manetfy  who,  by  a  deed  dated 

the  3d  of  Aprify  1817,  conveyed  the  same  to  the  defendant. 

The  case  was  submitted  to  tlie  court  without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.     The 
question  is,  whether  Mrs.  Pearson  took  a  fee,  or  a  life  estate 
only.     If  she  took  a  fee  in  the  premises,  then  the  defendant  is 
entitled  to  judgment :  otherwise  not. 
I  •  28^2  ]  *Judge  Reeve,  in  his  Treatise  on  Domestic  Relations,  487. 

very  justly  says,  that  the  governing  rule  is,  that  the  intention 
of  the  testator  is  to  prevail ;  and  such  construction  is  to  be 
given  to  the  words  of  a  will,  as  to  eflfectuate  such  estate  as 
comports  with  the  intention  of  the  testator,  provided  such  con- 
struction is  consistent  with  the  rules  of  law ;  and  that,  in  all 
the  cases  upon  this  subject,  where  the  proper  technical  terms 
have  not  been  used,  the  question  is,  What  is  the  intention  of 
the  testator  ?  and  if  that  is  discovered  to  bo^  a  legal  intention, 
it  is  to  be  complied  with. 

It  is  upon  this  principle  that  a  devise  of  lands  to  one,  for 
ever,  conveys  a  fee  simple.  So,  a  devise  of  all  one's  estate  in 
lands  conveys  a  fee,  if  the  devisor  had  a  fee ;  as  it  denotes,  not 
only  the  subject  matter  of  the  devise,  but  the  devisor's  interest 
in  the  subject,  unless  attended  with  restrictive  words  which 
clearly  show  the  intention  of  the  testator  that  a  fee  should  not 
pass.  Upon  this  point  the  cases  are  numerous,  and  the  law  is 
perfectly  settled. 

The  case  of  Hogan  v.  Jackson,  (^Cowp.  Rep,  299.)  will  be 
found  a  very  strong  authority  in  favor  of  the  defendant.  There, 
after  certain  specific  devises,  the  testator  devised  as  follows : 
"  I  also  give  and  bequeath  unto  my  dearly  beloved  mother, 
Mary  Jackson,  all  the  remainder  and  residue  of  all  the  effects, 
both  real  and  personal,  which  I  shall  die  possessed  of;"  and  the 
question  was,  whether  she  took  a  fee  in  the  fee  simple  estates 
of  the  devisor.  Lord  Mansfield  said,  that  the  distinction, 
which  was  clearly  established,  was  this,  if  the  words  of  the  tes- 
tator denote  only  a  description  of  the  lands  devised,  in  that 
case,  if  no  words  of  limitation  are  added,  the  devisee  has  only 
an  estate  for  life ;  but  if  the  words  denote  the  quantum  of  in- 
terest, or  property,  that  the  testator  has  in  the  lands  devised, 
then  the  whole  extent  of  such  his  interest  passes  by  the  gift  to 
the  devisee.  The  question,  he  adds,  is  always  a  question  of 
construction  upon  the  words  and  terms  used  by  the  testator. 
Speaking  of  the  devise  then  under  consideration,  his  lordship 
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obseryed,  '*  The  natural  and  trae'meaning  of  real  effects,  in  com-  alhany, 
mon  language  and  speech,  is  real  property,  and  real  and  per-  ^^^^^^^yrj^ 
tonal  effects  are  synonymous  to  substance,  which  includes  every  jackson 
thing  that  can  be  turned  into  money ;"  and  *he  declared  hun-  „  v- 
self  clearly  of  opinion,  that  the  testator  meant  that  his  mother 
should  take  the  whole  of  his  property ^  and  that  the  words  were 
sufficient  to  effectuate  that  intention ;  and  the  other  judges 
concurred.  In  Haxtep  v.  Brooman^  (1  Br.  Ch,  Rep.  437.) 
tiie  devise  was,  after  bequeathing  to  three  persons  the  overplus 
of  the  testator's  money,  "  I  give  and  bequeath  to  them  all  I 
am  worth,  except  £20,  which  I  give  to  my  executor ;"  the 
lord  chancellor  held,  that  the  terms,  '^  all  I  am  worth,"  with- 
out other  words  to  control  them,  must  pass  real,  as  well  as 
personal  estate.  The  words  and  terms  of  the  devise  in  this 
case  are  very  clear,  and  leave  not  a  particle  of  doubt  as  to  the 
intention  of  the  devisor.  He  meant  to  put  all  his  estate  under 
the  dominion  and  control  of  his  wife,  contenting  himself  with 
the  injunction  upon  her  to  educate  hi^  daughters  With  care, 
and  to  treat  them  with  kindness  and  affection.  The  question 
turns  upon  the  term,  "  my  property  ;"  whatever  that  was,  he 
devised  it  to  his  wife.  The  devisor  gave  her  all  his  property. 
There  is  nothing  to  limit  the  devise  to  any  species  of  property, 
or  to  any  proportion  of  it ;  all  the  testator's  property  must  pass, 
or  none  oi  it.  Although  the  testator  expresses  a  tender  regard 
for  his  children,  he  .gives  them  nothing;  but,  for  the  purpose 
of  educating  and  rearing  them,  he  invests  every  thing  in  his 
wife.  The  words  of  this  devise  have  received  a  construction 
which  meets  my  full  assent,  in  the  case  of  Morrison  and  others 
V.  Semple  and  another,  (6  Binney^s  Rep.  ^4.)  There,  the  tes- 
tator, by  a  will,  very  much  like  the  one  under  consideration, 
gave  to  his  son-in-law  "  all  his  real  and  personal  property." 
Ch.  J.  Tilghman  said,  that  property  signified  the  right  or  in- 
terest which  one  has  in  land  or  chattels,  and  that  it  was  used 
in  that  sense  by  the  learned  and  unlearned,  by  men  of  all  ranks 
and  conditions  ;  and  it  was  adjudged  that  thp  devisee  took  an 
estate  in  fee.  Property  is  defined  to  be  the  highest  right  a 
man  can  .  have  to  any  thing  ;  being  used  for  that  right  which 
one  hath  to  lands  or  tenements,  goods  or  chattels,  which  no 
way  depend  on  another  man's  courtesy.  If  it  be  objected, 
that  a  devise  of  one's  property  has  not,  heretofore,  been  ad- 
Judged  to  convey  all  the  interest  of  the  *devisor^  in  any  of  the  [  •  284  ] 
English  cases,  I  answer,  that  I  am  not  apprized  that  there  is 
any  decision  to  the  contrary.  The  terms  all  my  property  are 
as  extensive  and  comprehensive  as  all  my  estate,  or  aU  my  e/- 
feds  real  and  personal,  or  all  I  am  worth ;  and  when  it  was 
first  established,  that  the  words  all  my 'estate,  or  aU  my. effects 
real  and  personal,  passed  a  fee  simple,  these  were  not  technical 
words  to  vest  a  fee ;  they  were  rendered  operative,  because  the 
intention  of  the  devisor  was  manifest,  that  a  fee  should  pass. 
The  maxim,  Qui  haret  in  litera,  haret  in  cortice,  might  be  well 
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ALBANY,    applied  to  any  judge  who  should  refuse  to  carry  ioto  efiect  the 
^^^^il^[^j^*  intention  of  a  testator,  where  that  intention  is  plain;    and 
Prkscutt     where  he  employs  words  as  significant  and  comprehensive,  as 
those  which  luive  been  adjudged  to  carry  a  fee. 


V. 

Hull. 


Judgment  for  the  defendant,  (a) 

(a)  In  Dae,  ex  dem.  WaU,  t.  Lanfrlandsy  (14  Eaat,  370.)  the  words  of  the  will 
were,  **  I  give  and  bequeath  all  ana  every  the  residue  of  mj  property^  goods,  ana 
chattels,  to  be  divided  equally/'  &c. ;  it  was  held,  that  the  word  proper^  com  pre- 
bended  all  that  the  testator  was  worth,  and  would  pass  his  real  as  well  as  his 
personal  estate;  and  that  the  words  ^oods  and  ehattds,  with  which  it  was 
joined,  were  not  explanatory  or  restrictive,  but  ctmndative  merely.  (11  East, 
m  516.) 


Prescott  against  Hull. 

In  an  actioo  THIS  was  an  action  of  assumpsit,  on  a  promissory  note, 
S^inrSTS^  dated  at  Bennington,  the  15th  of  September,  1815,  by  which 
[  *  285  ]  *the  defendant,  for  value  received,  promised  to  pay  to  the 
kcr  of  a  note,  plaintiff,  or  bearer,  forty-two  tons  of  yellow  ochre,  to  be  de- 
iiu^r^odpiea  Jivcred  in  Bennington,  in  the  state  of  Vermont,  The  decla- 
in  bar  that  a  ration  Contained  counts  on  the  note,  and  the  usual  money 
reef v"  red  in*Se  counts.  The  defendant  first  pleaded  nan  assumpsit,  and  after- 
Supremc  Ckmrt  wards,  jpuiJ  darrein  continuance,  except  as  to  11  dollars  and  30 
(^wberethTnoto  ccnts,  parcel,  &c.,  in  bar,  stating,  that  at  the  time  of  making 
WM  made  and  of  the  supposed  promises,  the  parties  were  inhabitants  of  Bcn- 
»k\cif^^M  the  nington,  in  the  state  of  Vermont,  and  setting '  forth  an  act  of 
SUM  o(^  credit^  the  legislature  of  that^tate,  declaring,  that  if  any  person  should 
Coder  R^of«|^  h^vc  in  his  possession  any  money,  goods,  chattels,  rights,  or 
«^?f'^«'  .a-  credits,  of  any  person  who  should  have  secretly  absconded  from 
Sff " as  an  ab^  the  State  of  Vermont,  or  keep  concealed  within  the  same,  any 
•condin^  debt-  creditor  might  cause  such  person  or  persons  having  such 
the  amounr^^  moncy,  goods,  chattels,  rights,  or  credits,  to  be  summoned  as 
the  same  note  trustee  of  such  absconding  or  concealed  debtor,  by  a  process 
his  mKiuPand  to  be  issucd  agaiil^t  him,  according  to  the  form  prescribed  in 

h^^ds*  'f  *hS  ^^^  ^^^'  *^^  ^^  ^  served,  &c.,  and  that  when  the  trustee 
defendant,  the  should  appear  in  proper  person  at  the  court,  such  trustee 
^^^^  ^  |J«  should,  if  the  plaintiff  requested  it,  be  put  to  answer  inter- 
tnutee  and  debt'  rogatories  uudcr  oath,  as  to  the  money,  &c,,  of  the  prin- 
2fl:°^  '***  P'**""  cipal  debtor,  in  his  possession,  at  any  time  before  or  since  the 
KrtpiicaHon,  scrvicc  of  such  summons  on   him;  and  that  if  the  trustee 

that  before  the 
commencement 

of  the  proceedings  on  the  foreign  attachment  in  Vermontt  the  plaintiff  assigned  and  transferred  the  note^ 
dec.  to  A.  is  good ;  the  suit  here  bein^^  prosecuted  for  the  benefit  of  the  assignee,  who  was  not  before 
the  court  in  V.  nor  a  party  to  the  proceedings  there ;  it  being  presumed  that  the  court  would  have  recog- 
nized the  assignee  ana  protected  his  rights,  had  they  known  of  the  assignment;  and  the  proceedings  there 
were,  therefore,  ret  inter  alios  acta,  and  it  is  not  drawing  them  in  ouestion  to  say,  that  toe  assignee  is  not 
coMcluded  by  them :  but  such  replication  oug^t  to  aver  Uiat  the  deot  was  assigned  for  a  full  and  valuable 
fOiisideratiott,  and  that  the  suit  was  prosecutmg  for  the  benefit  of  the  assignee,  otherwise  it  is^bad  on  de 
inurror. 

'rht>  .i>(4teiiment  of  a  chone  in  action  need  not  be  by  a  writing  under  seal ;  a  delirery  of  it,  for  a  gone 
and  %'alu;i!<lo  roDMA>i-niJon.  i%  su.'Kcient. 
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should  appear  at  the  court,  and  it  should  be  made  evident  by  Albany, 
his  oath,  or  other  proof,  that  such  trustee  had  money,  goods,  'J^^^^^Jf^i 
chattels,  rights,  or  credits  of  the  principal  debtor  in  his  pos- 
session, at  the  time  of  the  service  of  such  process,  or  at  any 
time  since,  a  record  thereof  should  be  made,  and  the  said 
trustee  should  be  liable  to  the  pliuntifF  for  the  money,  <&c.,  in 
his  hanjds  or  possession,  to  the  value  of  the  judgment  recovered 
against  the  principal  debtor,  if  so  much  there  be,  and  that 
execution  should  issue  therefor :  The  plea  further  stated,  that 
on  the  11th  of  May,  ISIG,  a  suit  was  commenced,  according 
to  the  laws  of  Vermont,  under  the  said  act,  by  the  Safford 
Woollen,  Cottony  ami  Linen  Company  of  Bennington,  in  Ver- 
mont, against  the  defendant,  at  B.,  he  then  being  trustee  and 
debtor  to  the  plaintiff,  by  reason  of  the  same  premises  set  forth 
in  his  declaration ;  that  the  writ  was  issued  in  the  form  pre- 
scribed, <&c.,  by  which  the  defendant  was  required  to  appeaf 
at  M,  before  *the  Bennington  county  court,  on  the  first  day  of  [  •  286  ] 
June  then  next,  to  answer  to  the  declaration  of  the  said  com- 
{ratny,  averring  that  the  defendant  had  in  his  possession 
moneys,  goods,  chattels,  rights,  or  credits  of  the  plaintiff,  to 
the  value  of  200  dollars ;  which  writ  was  served  and  returned 
in  due  form,  &c. ;  and  that  such  proceedings  were  had  in  such 
suit,  that  on  the  third  Monday  of  December,  1816,  the  said 
suit  was  appealed  from  the  said  county  court  to  the  Supreme 
Court  of  Vermont,  to  the  January  term  of  that  court,  in  1817 ; 
and  that  the  same  was  duly  entered  in  the  supreme  court ;  and 
at  the  same  court,  the  plaintiff  appeared  in  and  defended  the 
said  suit ;  and  denied  that  he  had  secretly  absconded  from  the 
said  state,  or  had  kept  concealed  within  the  same,  at  or  previous 
to  the  commencing  of  the  said  suit  agunst  him ;  that  the  said 
Safford  Company  appeared  in  the  said  Supreme  Court  of  Fier- 
numt,  and  averred  that  the  plaintiff,  Prescott,  at  the  time  of  ^ 
suing  out  and  serving  of  the  writ,  was  an  absconding  or  con- 
cealed debtor,  <&c.,  and  praying  that  the  same  might  be  inquired 
of  by  the  country,  &c.  That  on  this  issue  joined,  a  day  was 
given,  &c.,  until  the  September  term  of  that  court,  in  the  year 
last  aforesaid,  at  which  time  the  Safford  Company  and  Prescott 
appeared,  and  a  jury  was  impannelied,  <&c.,  who  returned  their 
verdict,  by  which  they  found  that  Prescott  was  an  absconding 
debtor ;  and  at  which  time,  also,  the  defendant  appeared,  and 
made  answers  to  interrogatories  then  and  there  exhibited  to 
him,  &c.,  whether,  at  the  commencement  of  the  said  suit,  or 
since,  he  had  any  moneys,  goods,  chattels,  rights,  or  credits  of 
Prescott,  the  plaintiff,  in  his  hands,  and  whether  he  had  notice 
of  the  transfer  of  the  note  mentioned  in  the  first  count  of  the 
plaintifTs  declaration,  before  the  commencement  of  the  said 
suit  of  the  Safford  Company,  to  Abel  fy  Lord,  or  to  either  of 
them :  The  plea  further  stated,  that  the  said  actipn  was  further 
continued  before  the  said  court  to  Jantuiry  term,  1818,  when 
all  the  parties  appeared  by  their  attorneys ;  and  that  it  was 
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ALBANY,     then  and  there  considered  by  the  said  Supreme  Court  of  Ver- 
^,^^[^^^,}^  mont,  that  the  defendant  was  a  trustee  to  the  said  Prescotty  and 
pRsscoTT     then  had  in  his  hands  credits  to  the  amount  of  154  dollars 
^'  and  98  cents,  out  of  which  the  defendant  should  be  allowed 

r  *  287  1  *^^^  costs  taxed  at  30  dollars  and  45  cents ;  and  that  it  was 
further  considered  by  the  said  court,  that  Prcscott  was  an  ab- 
sconding debtor,  and  that  the  said  Safford  Company,  plaintiffs 
in  the  said  action,  should  have  and  recover  of  the  said  Frescoit, 
or  of  and  against  his  effects  in  the  hands  of  his  said  trustee, 
the  sum  of  71  dollars  and  84  cents  damages,  and  his  costs, 
^  taxed  at  41  dollars  and  39  cents,  which,  together  with  the  costs 
allowed  the  defendant,  amounted  to  143  dollars  and  68  cents ; 
and  the  defendant  averred  that  all  and  every  the  causes  of 
action,  <&c.  in  the  plaintiff's  declaration,  are  the  same  identical 
causes,  &c.,  by  reason  of  which  he  was  so  considered  and  ad- 
judged by  the  said  court  a  trustee  to  the  plaintiff,  and  to  have 
m  his  hands  credits  to  the  amount  of  154  dollars  and  98  cents, 
&c.,  and  were  the  very  point  and  subject  of  the  controversy, 
&c.,  in  the  said  suit,  d^c. ;  and  as  to  the  11  dollars  and  30 
cents,  parcel,  <&c.,  nil  dicit,  fyc. 

The  plaintiff  repliedy  that  before  the  commencement  of  the 
said  suit  by  the  Safford  Company,  against  the  defendant,'  as 
trustee  and  debtor  of  the  plaintiff,  and  before  any  of  the  pro- 
ceedings mentioned  in  the  said  plea  of  the  defendant  had  been 
instituted,  to  wit,  on  the  23d  day  of  December,  1815,  he,  the 
plaintiff,  assigned  and  transferred  the  said  several  contracts, 
causes,  and  rights  of  action,  in  his  said  declaration  specified 
and  contained,  to  Oliver  Abel  and  Lynds  Lord,  of  Bennington^ 
in  the  state  of  Vermont,  of  which  assignment  and  transfer  the 
defendant,  afterwards,  and  before  the  commencement  of  the 
said  suit  by  the  said  Safford  Company,  against  the  defendant, 
as  trustee  and  debtor  of  the  plaintiff,  to  wit,  on  the  23d  of 
December,  1815,  had  due  notice,  at,  &c.  And  this,  &c 
wherefore,  d^c. 

To  this  replication  there  was  a  demurrer  and  joinder  in  de- 
murrer. 

Mitchell,  in  support  of  the  demurrer,  contended,  1.  That 
the  plaintiff  was  estopped  by  the  judgment  of  the  Supreme 
Court  in  Vermont,  from  alleging  the  assignment,  or  litigating 
a  fact  which  had  been  judicially  settled  by  a  court  of  competent 
[  *  288  ]  jurisdiction  in  Vermont,  between  two  citizens  *of  that  state. 
Thevplaintiff  and  all  the  parties  appeared  before  that  court,  and 
litigated  their  rights ;  and  that  court  having  adjudged,  that  the 
defendant  was  the  trustee  and  debtor  of  the  plaintiff  by  reason 
of  the  same  note,  have.negatived  the  existence  of  the  assign- 
ment stated  in  the  plaintiff's  replication.  Where  any  precise 
flict  has  been  litigated,  and  decided  by  a  court  of  competent . 
jurisdiction,  it  is  res  judicata,  and  cannot  be  again  called  in 
question.  lOutram  v.  Morewoody  3  East,  346.  Taylor  v.  , 
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Btyden,  8  Johns.  Bep.  173.  176.     Hoyt  v.  Gebtony  13  Johns.     Albany, 
Rep.  141—156.     S.  C.  3   Wheaton's  Hep.  246.)     The  very  ^^^^^^^fj^ 
&ct  put  in  issue,  tried,  and  adjudged,  in  Vermont^  is  now  at-     prebcott 
tempted  to  be  again  brought  in  question.    The  proper  mode       ^-  ^ 
of  taking  advantage  of  this  matter  of  estoppel^  where  it  ap* 
pears  in  any  previous  pleading,  is  by  demurrer.     (1  Chitty's 
PL  575,  576.     1  Saund.  326.  n.  4      7  Term  Rep.  537.) 

2.  Should  it  be  said  that  this  suit  is  brought  for  the  benefit 
of  Abel  &f  Lord,  we  answer,  that  the  plaintiff  ought  to  have 
averred  the  fact  in  his  replication,  so  that  it  might  have  been        ' 
put  in  issue. 

The  defendant  has  been  legally  compelled,  by  a  court  of 
competent  jurisdiction,  to  pay  the  money ;  and,  having  paid  it 
once,  he  ought  not  to  be  compelled  to  pay  it  a  second  time. 
This  principle  was  laid  down  in  Phillips  v.  Hunter,  (2  Hen.  BL 
402.)  and  that  decision  was  recognized  by  this  court  in  Embree 
V.  Hanna,  (5  Johns.  Rep.  101.)  and  the  case  of  Fisher  v. 
Lane,  (3  fPils.  297.)  was  disapproved.  The  parties  are,  at 
least,  equal  in  equity,  and  melior  est  conditio  defendentis ;  but 
the  defendant  has  higher  equity,  for,  if  he  is  obliged  to  pay  the 
money  a  second  time,  he  is  without  remedy ;  but  the  plaintiff 
would  have  a  remedv. 

3.  There  is  no  valid  assignment.  The  replication  does  not 
aver  any  consideration  whatever,  nor  that  it  was  in  writing,  -or 
sealed,  or  delivered,  nor  that,  by  the  laws  of  Vermont,  the  debt 
could  be  assigned.  An  assignment,  to  be  good  against  cred- 
itors, must  be  for  an  adequate  comideration,  and  made  bona 
fide.  For  aught  that  appears,  the  assignment  was  voluntary 
and  fraudulent.     (  Wincn  v.  Kelly,  1  Term  Rep.  623.     Perkins 

V.  Parker,  8  Mass.  Rep.  117,  ♦I  18.)     The  replication  merely        [*289 
states,  that  the  cause  of  action  was  assigned  and  transferred  to 
A.  fy  L. 

Duel,  contra.  The  true  question  intended  to  be  brought  be* 
fore  the  court,  on  this  demurrer,  is,  whether  a  recovery  under  a 
foreign  attachment,  in  another  state,  can  be  pleaded  in  bar  to 
a  suit  here,  in  behalf  of  the  assignees  of  the  debt  ?  The 
demurrer  admits  the  notice,  if  well  pleaded.  Are  not  the 
assignees  of  a  chose  in  action,  to  be  protected  in  a  court  of 
law  ?  A  /oreign  attachment  is  a  proceeding  in  rem,  transfer- 
ring a  chose  in  action,  by  operation  of  law.  {Kirby'*s  Rep. 
129.  1  Dallas,  261 .  9  Mass.  Rep.  408.  13  Johns.  Rep.  206.) 
Then,  is  an  assignment  by  the  mere  operation  of  law,  to  over- 
reach and  defeat  an  assignment  in  fact  ?  The  statutes  author- 
izing foreign  attachments  apply  only  to  the  goods  and  chattels 
of  the  absconding  debtor ;  not  to  property,  debts,  or  credits, 
which  he  had  previously  assigi^.  After  the  assignment  of 
the  debt,  the  absconding  debtor  had  no  property  in  it,  which 
could  be  attached*     (1  Lam  of  Vermont,  24.)     None  of  the 
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ALBANY,     cases,  either  in  Enffland  or  in  this  country,  giye  any  further  or 

^!^#^^-iS'  F^^^cr  effect  to  a  foreign  attachment. 

Again ;  estoppels  affect  only  parties  and  privies ;  but  Abel  ^ 
L(md  were  not  parties  or  privies  to  the  suit  in  Vermont.  They 
had  no  notice  of  the  proceedings  there,  and  ou^t  not  to  be 
affected  by  them.  (2  Madd.  Ck.  156.  PhiUips's  Eo.  222. 
4  BL  Com.  283.)  Unless  they  were  called  before  the  court  in 
Vermont,  their  rights  cannot,  in  any  manner,  be  affected  by  its 
decision.  Cases  may  be  cited  from  the  courts  of  all  the  states 
in  which  foreign  attachments  are  allowed,  to  show  that  the 
defence  set  up  by  the  defendant  could  not  be  maintained. 
Where  the  debtor  of  A.  has  made  an  express  promise  to  pay 
the  debt  to  A.^s  factor,  the  debtor  cannot  be  held,  as  the  trus- 
tee of  A.,  under  a  foreign  attachment.  {Staphorst  v.  Pearce,  4 
Mass.  Rep.  258.)  So  the  promisor,  in  a  contract  not  negotiable, 
but  which  is  assigned  in  equity,  cannot  be  held  as  a  trustee  of 
the  promisee,  after  the  assignment.  {Foster  v.  Sentilerj  4  Mass. 
Rep.  450.    5  Mass.  Rep.  210.    7  Mass.  Rep.  438.    13  Mass. 

r*290]      *ifcp.  218.    iBinney'sRep.ZM.    2GaUts.Rep.bS7.    Swift's 
Ev.  351.)  • 

As  to  the  objection  to  the  form  of  the  replication ;  an  as- 
signment may  be  by  parol,  or  by  writing  without  seal.  The 
words  assigned  and  transferred,  with  an  averment  of  notice, 
are  all  that  is  necessary ;  the  assignment  and  notice  constitute 
the  substance  of  the  plea ;  and  this  court  will  recognize  and 
protect  the  rights  of  an  assignee  of  a  chose  in  action.  (3 
Johns.  Rep.  425.     4  Term  Rep.  690.    16  Johns.  Rep.  51.) 

Mitchell,  in  reply,  said  that,  for  aught  that  appeared,  choses 
in  action  were  not  assignable  in  Vermont.  The  fact  should 
have  been  averred  in  the  replication.  It  does  not  appear  that 
the  assignment  was,  in  fact,  before  the  suit  was  commenced  in 
Vermont.  Notice  of  the  proceedings  to  A.  (f  L.  may  be  infer- 
red ;  for  the  replication  avers,  that  the  parties  lived  in  Vermont, 
and  the  plaintiff  litigated  the  very  point  there ;  and  the  as- 
signees were  on  the  spot.  A  constructive  notice  is  sufficient. 
But  a  notice  to  A.  fy  ti.  was  not  necessary  to  bind  them  by 
the  proceedings  in  Vermont,  (5  Johns.  Rep.  103.)  especially  as 
the  suit  is  not  averred  to  be  brought  for  their  benefit. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
plea,  in  this  case,  would  be  above  all  exception,  had  it  averred, 
that  Abel  and  Lord  had  been  brought  before  the  court  in  Ver- 
mont to  contest  the  point  of  the  assignment  to  them.  The 
defendant,  to  be  sure,  was  not  bound  to  aver  that  fact,  because 
it. had  not  been  set  up  until  the  replication  was  put  in,  that 
Abel  fy  Lord  were  assignees  of  the  present  cause  of  action, 
prior  to  the  proceedings  againit  the  defendant,  as  tlie  trustee 
of  the  plaintiff.  The  plea  then  is  good  ;  it  jippearing  that  the 
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* 
court  in  Vermont  had  jurisdiction  of  the  cause,  and. that  the     Albany, 
persons  of  the  parties  were  before  them.  January^jsw 

The  repUcation  is  objected  to  on  several  grounds:  1st. 
That  the  plaintiff  is  estopped  to  draw  in  question  an^  point 
decided  in  Vermonty  that  court  having  jurisdiction,  and  all  the 
parties  being  citizens  of,  and  domiciled  in,  that  state ;  *2d.  [  *  g9i  ] 
Because  it  is  not  averred  in  the  replication,  that  this  suit  is 
prosecuted  for  the  benefit  of  Abel  fy  Lord;  3d.  Because 
PrtscotCs  appearance  in  Vermont  was,  in  effect,  the  appear- 
ance of  Abel  fy  Lord;  4th.  Because  there  is  no  consideration 
for  the  assignment,  nor  is  it  stated  to  be  under  seal. 

The  first  objection  cannot  be  sustained,  if  it  be  considere.d 
that  a  court  oi  law  in  Vermont  would  recognize  and  protect 
the  rights  of  an  assignee  of  a  chose  in  action.  On  this  point, 
we  have  no  direct  proof,  but  I  think  it  cannot  well  be  doubted, 
that  the  courts  of  that  state  will  notice  and  protect  the  equi- 
table rights  of  an  assignee.  It  is  understood,  that  those  courts 
possess  equitable  and  legal  powers,  and  it  would  be  repugnant 
to  all  notions  of  a  well  regulated  system  of  jurisprudence,  to 
suppose  that  courts,  possessing  both  jurisdictions,  would  refuse 
its  aid  to  the  assignee  of  a  chose  in  action.  If  we  are  to.  con- 
sider this  suit  as  prosecuted  for  the  benefit  of  Abel  fy  Lord,  it 
is  not  drawing  in  question  any  point  decided  in  Vermont^  to  . 
say,  they  are  not  concluded  by  the  proceedings  set  forth  in  the 
plea;  because,  it  is  res  inter  alios  acta.  Their  rights  were 
never  brought  into  the  view  of  that  court,  and  were  never 
decided  upon.  The  plea  does  not  pretend  that  they  were 
before  that  court ;  and  it  is  not  a  little  remarkable,  that  although 
it  is  stated  that  an  interrogatory  was  put  to  the  defendant  cal- 
culated to  bring  out  the  fact,  whether  the  defendant  had  notice 
of  the  transfer  and  assignment  of  the  present  cause  of  acti6n 
to  Abel  fy  Lord,  before  the  commencement  of  the  suit  by  the 
Safford  Company  agunst  him,  the  answer  is  not  stated ;  and  if 
the  defendant  suppressed  the  fact,  or  answered  fiilsely  as  to  the 
notice,  so  that  the  court  had  no  knowledge  of  the  assignment, 
and  therefore  took  no  measures  to  bring  Abel  fy  Lord  before 
them,  he  cannot  now  make  the  objection,  that  it  is  resjudicata, 
for  the  proceeding  would  be  firaudulent  on  the  part  of  the 
cfefendant.  The  same  answer  applies  to  the  plaintiff;  if  he 
concealed  the  fact,  which  justice  required  should  be  made 
known,  he  also  acted  fiuudulently ;  but  there  is  no  foundation 
for  saying  that  the  plaintiff  represented  Abel  fy  Lord  in  the 
suit  in  Vermont, 

^The  second  and  fourth  exceptions  may  be  considered  to-  [  * 
gether,  and  I  cannot  help  considering  them  fatal.  It  ought  to 
have  been  averred  in  the  replication,  that  this  debt  had  been 
assigned  for  a  full  and  valuable  consideration,  and  that  the 
suit  was  now  prosecuting  for  the  benefit  of  the  assignees.  In 
Andrews  v.  Beecker,  (1  Johns.  Cas.  411.)  the  reporter  does 
not  profess  to  give  a  full  report ;  in  the  note,  it  is  stated,  that 

231 


292  CASES  IN  THE  SUPREME  COURT 

ALBANY,     nothing  but  a  short  note  of  the  case  could  be  obtained.     We 
^^^^^y*J^  ^^QQQl  regard  the  brief  statement  of  the  case  as  at  all  evi- 
Prescott     dence  of  what  the  pleadings  were.     In  Liitlefield  v.  Storey , 
y^  ^-  (3  Johns.  Rep.  425.)  the  replication  was,  that  before  the  com- 

mencement of  the  suit,  he  sold  and  assigned  over  the  obliga 
tions  to  Z.  R.  Shepherd,  to  have  and  receive  the  money  due 
thereon  to  his  own  use,  of  which  the  defendant  had  notice ; 
averring,  that  the  action  was  commenced  for  the  sole  benefit 
and  use  of  the  assignee,  to  enable  him  to  collect  and  receive 
the  moneys  due.  It  does  not  appear,  that  any  objection  was 
made  to  the  form  of  the  repUcation  ;  but  there  is  an  evident 
distinction  between  the  cases.  Here,  the  Safford  Company  had 
dn  interest  in  this  debt,  unless  it  had  been  assigned  bona  fide, 
and  for  a  full  consideration.  In  the  case  of  Winch  v.  Kccley, 
(1  Term^  Rep.  619.)  tlie  consideration  for  the  assignment  is 
not  fully  stated ;  but  there  is  the  same  averment  as  in  the 
last  case,  that  the  suit  was  for  the  sole  benefit  of  the  assignee. 
And  in  Perkins  v.  Parker,  (I  Mass.  Rep.  117.)  which  is  a 
case  very  analogous  to  the  present,  where  the  assignment  of 
the  chose  in  action  was  alleged  to  be  for  value  received,  all  the 
judges  held,  that  the  replication  was  defective  in  not  stating 
that  the  assignment  was  made  upon  a  good  and  adequate  con- 
sideration, setting  forth  the  nature  and  amount ;  and  some  of 
the  judges  held,  that  it  ought  to  be  under  seal. 

I  do  not  consider  the  want  of  a  seal  essential ;  the  mere 
delivery  of  the  chose  in  action  upon  a  good  and  ^aUd  consid- 
eration, would  be  sufficient,  even  were  it  a  specialty.  It 
ou^ht,  however,  to  be  alleged,  that  the  assignment  was  for  a 
full  and  valuable  consideration,  and  that  it  is  a  subsisting 
assignment,  by  an  averment,  that  the  suit  is  prosecuted  for  the 
benefit  of  the  assignee. 
[  *  293  ]  *The  defendant  must  have  judgment,  with  leave   to   the 

plaintiff  to  amend,  on  pajrment  of  costs. 

Judgment  for  defendant. 
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ALBANY, 
January,  1820. 

Hardin  against  Kretsinger.  hardin 

rL  It.  VI*  fli  IV  ^  V  V 

THIS  was  an  action  of  covenant.  By  an  agreement  under  ^here  a  cov- 
he  hands  and  seals  of  the  parties,  dated  September  20,  1817,-eoaiiiedtocoD. 
the  plaintiff  covenanted  to  sell  and  convey  to  the  defendant,  ^od  wSrMtee 
by  a  good  and  sufficient  warrantee  deed,  &c.,  a  certain  lot  of  deed,  a  lot  of 
land  ;  in  consideration  of  which  the  defendant  covenanted  to  c^named  ul 
pay  to  the  plaintiff  1,600  dollars,  as  follows:  400  dollars  to  be  payA.400doi 
paid  down  in  money  ;  150  dollars  in  obligations,  at  the  same  ^  |^  doUm 
time,  and  on  the  execution  and  delivery  of  the  deed ;  and  th^  in  oUigatums, 
residue  to  Jacob  Smith,  who  held  a  mortgage  agsllnst  the  prem-  ^d  deifvery*©? 
ises.  The  breach  alleged  was  the  non-payment  of  the  sum  of  the  deed,  these 
150  dollars,  in  obligations.  At  the  trial,  before  Mr.  Justice  ^cnMiis"^Md 
Yates,  at  the  Herkimer  circuit,  in  June,  1819,  the  plaintiff  to  »>e  performed 
proved  that  the  deed  had  been  duly  executed  and  delivered  to  I'S'^^B^^'J^mr 
the  defendant ;  and  it  was  admitted,  that  the  defendant  had  tendered  45o 
paid  down  the  400  dollars  in  money;  and  the  only  question  ey|*wid  "two 
was  as  to  the  payment  of  the  150  dollars  in  obligations.  It  promissory 
was  proved  on  the  part  of  the  defendant,  that  the  parties  met  by Srd^^roM 
together,  in  September,  1817,  and  after  the  deed  was  executed,  pay^We  to  him 
the  defendant  counted  and  laid  down  the  400  dollars,  and  also  not  ^nioreed 
two  promissory  notes,  one  executed  by  Amos  Root,  the  6th  of  byhim,amouni- 
May,  1817,  for  100  dollars  payable  to  6,  8f  fV,  Kretsinger  or  |^  j^which  a! 
bearer,  six  months  after  date ;  the  other  for  59  dollars  and  38  ^'^^  "p  ^^ 
cents,  and  made  by  John  Vrooman,  Junior,  payable  to  G,  ^  doS^i,  aT^tSf 
fV.  Kretsinger  or  bearer,  and  then  due ;  and  the  plaintiff  was  same  'Ume,  a 
to  give  the  defendant  *a  note  for  the  excess  of  9  dollars  and  **r  «  294  j 
38  cents :  Some  dispute  having  arisen  between  the  parties,  the  ^hich  he  refus- 
plaintiff  took  up  the  money  and  notes  which  had  been  tender-  «^^  ^^^hi^h^T' 
ed  by  the  defendant  and  laid  on  the  table,  and  kept  them,  and  aAerwanis  re- 
refused  to  return  them  ;  and  he  threw  on  the  table  the  deed,  JJIJJ®*^;,^  ^^^ 
and  his  note  for  9  dollars  and  38  cents,  which  the  defendant  performance  of 
then  refused  to  accept :  But  the  defendant  finally  took  the  ^^^  the*^®^^*^"/ 
deed  and  note,  the  plaintiff  refusing  to  return  the  money  and  b!  ror^£  pay- 
the  notes  taken  up  by  him.  The  plaintiff's  counsel  objected  »en^  ?^  ^j^^ 
to  giving  evidence  of  the  receipt  of  the  notes  by  the  plaintiff,  gations ;  and 
without  a  notice  to  produce  them,  which  objection  was  over-  ^^t^  \ateS°*^ 
ruled  by  the  judge.  a.  on  the  ongi- 

The  plaintiff  gave  evidence  to  show  that  Roofs  note  was  2^^,^^,^^^^ 
not  good,  but  that  he  was  insolvent;  and  that  the  defendant  at  hit  own' risk 
was  to  endorse  the  notes,  and  the  plaintiff  to  make  oath  that  "^*°y^^f  "^'tho 
the  premises  were  unincumbered,  except  as  to  the  mortgage  makers;   there 

mentioned.  diSfrepi^nt 

The  plaintiffs  counsel  insisted,  that  by  the  terms  and  legal  ations  or  con* 

cealmenl  on  th« 
pari    of     B. , 
Jiongh,  if  there  had  been  any  fraud,  in  this  respect,  the  plaintifT  could  not  have  arailed  himself  of  it,  in  an 
action  of  covenant  for  the  non-delivery  of  the  oblieations. 

Where  the  form  of  action,  or  pleadmgs,  gives  the  parly  netice  to  be  prepared  to  produce  a  writing  oi 
nsSrument,  if  necessary,  no  other  notice  to  produce  it  is  requisite. 
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ALBANY,    construction  of  the  agreement,  the  notes  were  not,  under  tho 

^^JIJJ^J^Vj^"  circumstances,  a  payment  or  discharge  of  the  sum  of  150  dol- 

Hardin       l^^rs  SO  agreed  to  be  paid  in  obligations  ;  but  the  judge  charged 

V-  the  jury  that   the    notes  were,  in  judgment  of  law,  a  pay* 

ment  of  that  sum,  and  the  jury,  under  his  direction^  found  a 

verdict  for  the  defendant 

The  case  was  submitted  to  the  court  without  argument 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  court  The 
plaintiff  moves  for  a  new  trial,  on  two  grounds:  1st.  That 
parol  evidence  to  prove  the  notes  received  by  the  plaintifi*,  or 
their  contents,  was  inadmissible,  no  notice  having  been  given  to 
produce  then^ 

2d.  That  the  covenant  to  pay  150  dollars*  in  obligations,  at 
the  time  and  on  the  executing  and  delivery  of  the  deed,  was 
not  satisfied,  by  the  delivery  of  notes  producing  no  avails. 

As  to  the  first  point,  the  case  does  not  state  the  nature  of 
the  pleadings,  and  we  ought  to  intend  that  the  defendant 
either  pleaded  or  gave  notice  that  he  would  give  in  evidence, 
that  he  had  delivered  to  the  plaintiff,  pursuant  to  the  covenant, 
.f  •  295  ]  at  the  time  of  the  execution  and  delivery  of  the  deed,  ♦obli- 
gations amounting  to  t»ne  hundred  and  fifty  dollars,  which 
were  then  and  there  accepted.  This  we  ought  the  more  strong- 
ly to  presume,  because  it  is  not  made  an  exception  that  the 
pleadings  would  not  have  authorized  the  admission  of  the 
proof.  If  so,  then  the  principle  of  the  case  of  the  People  v. 
Holbrook  applies,  (13  Johns,  Rep.  92.)  After  reviewing  all 
tlie  cases,  we  held  that  in  an  action  of  trover  for  bonds  or 
notes,  no  notice  to  produce  the  thing  sought  to  be  recovered 
was  necessary ;  and  that  where  the  form  of  action  gives  the 
party  notice  to  be  prepared  to  produce  the  instrument,  if 
necessary  to  falsify  the  evidence  of  the  other  party,  it  is  not 
necessary  to  give  notice  to  produce  the  instrument. 

These  principles  apply  directly  to  this  case :  The  form  of 
the  pleading,  we  must  presume,  gave  the  plaintiff  notice,  that 
he  had  received,  and  had  in  his  possession,  obligations  amount- 
ing to  more  than  150  dollars ;  he  was  bound,  then,  if  he 
would  falsify  the  allegation,  to  have  come  prepared  to  produce 
them. 

The  payment  of  400  dollars  in  money,  and  150  dollars  in 
obligations,  and  the  execution  and  delivery  of  the  deed,  were 
dependent  acts,  and  to  be  performed  simultaneously.  In 
Trliitbeck  v.  Van  Ness,  (11  Johns,  Rep,  411.)  all  the  cases  in 
which  the  delivery  and  acceptance  of  a  bill  or  note  would  or 
would  not  be  a  payment,  were  examined  and  reviewed,  and 
the  result  was,  that  taking  a  bill  or  note,  for  goods  sold  at  the 
time,  was  a  payment,  because  it  was  part  of  the  original  con- 
tract, but  that  for  a  (irecedent  debt,  the  acceptance  of  a  bill 
which  turned  out  to  be  bad,  was  no  payment  Among  other 
cases,  we  referred  to  that  of  the  Bank  of  England  v.  Nevnnan^ 
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(1  Lord  Raymondy  442.)  in  which  Lord  Hoh  ruled,  that  if  a  ALBANY, 
man  has  a  bill,  payable  to  him  or  bearer,  and  he  delivers  it  ^,^^^^lJ^ 
over;  for  money  received,  without  endorsement,  this  was  a 
plain  sale  of  the  bill,  and  he  who  sells  it  does  not  become  a 
new  security.  In  the  present  case,  the  notes  were  not  deliver- 
ed in  satis&ction  of  a  precedent  debt;  they  were  deUvered  on 
the  original  contract,  and  the  defendant  did  not  endorse  them, 
nor  was  he  required  to  do  so :  They  were  taken  then  at  the 
peril  and  risk  of  the  plaintiff,  as  regarded  *the  solvency  of  the 
drawers,  unless,  indeed,  there  were  fraudulent  representations,  or 
a  fraudulent  concealment  of  facts.  No  such  representations  or 
conceahnent,  however,  were  pretended,  and  had  they  existed} 
the  plaintiff  could  not  have  availed  himself  of  such  facts  in 
this  case,  which  is  an  action  of  covenant  for  the  non-delivery 
of  the  obligations.  The  mere  question  was,  whether  obliga- 
tions to  tiic  amount  stipulated  had  been  delivered.  The  nature 
of  the  issue  shut  out  all  inquiry  as  to  the  solvency  of  the  draw- 
ers of  the  notes,  or  fraud  in  passing  them. 

Motion  for  a  new  trial  denied,  (a) 

{a\  Vide  Robb  v  Montgomery,  20  Johns,  Rn.  16.  Parker  v.  Parmela,  Ibid. 
130.  Huitson  v."  Sinfi^  Ibid.  24.  Cai^d  v.  WescoU,  5  Cowen,  270,  271.  Note 
a.     Tompkins  v.  Elliott y  5  WendaU^s  Rep.  496. 


Helm  against  Milx^e^. 

THIS  was  an  action  of  assumpsit,  tried  at  the  Steuben  cir-  ^i  q**^  ^**"**^.' 
cuit,  the  10th  of  June,  1819,  before  Mr.  Justice  JVoodtaorth.  n^  an  cxecu- 
The  plaintiff  gave  in  evidence  a  note  executed  by  the  defend-  ^^^  \e^^ee^^ 
ant,  as  follows :  "  For  value  received,  four  years  after  the  date  ajf  the  tesuTto^s 
hereof,  I  promise  to  pay  to  William  Helm,  or  order,  three  5']^j^,',C^'8iav2i 
hundred  and  fifty  dollars,  with  interest  until  paid.  This  note  brougi7t  wiih 
is  executed  in  consideration  of  a  negro  man,  named  JbAw,  JJ^^  ^^*°  ^J*J* 
this  day  dclivored  by  said  Helm  to  said  Miller;  and  it  is  the  gima,  sold  a 
express  understanding  of  the  parties,  that  if,  in  consequence  fi*^he^9t!^o? 
of  any  law.  of  this  or  of  the  United  States,  the  said  negro  man  at  the  time  of 
shall  be  legally  discharged  or  liberated  from  the  possession  of  ['^k^a^uoti'for 
the  said  Miller,  previous  to  the  payment  hereof,  then  this  ob-  the  considera- 
ligation  to  be  void.  This  provision  is  not,  however,  to  extend  U^°^,j  he^'^ap- 
to  any  laws  to  be  passed  hereafler  for  the  emancipation  of  plied  to  the 
slaves;  dated  October  21,  1813."  SJl^Tbt."*^ ""^ 

It  was  proved  that  the  defendant  purchased  the  negro  man  Held,  that 
of  the  plaintiff;  and  at  the  time  of  sale,  it  was  agreed,  *on  the      [  *  297  ] 

tlie    sale    wa% 

made,    not    in 

the  character  of  executor,  in  right  of  bis  wife,  bat  in  his  private  right,  as  part  of  his  property  acquired  by 


m»  marriage  with  the  legatee,  aJad  was,  therefore,  illegal  and  void^  especially  as  the  sale  ift'as  not  ncccssan 
to  pay  the  debts  of  the  testator,  and  there  was  evidence  of  a  contrivance  to  elude  iM  act ;  (2  A^  R.  L.  SOI 
1  Kev,  Stat.  656.)  and  that  no  action  coald  be  maintained  on  the  iK>te  given  for  the  consideration  money 
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ALBANY,     suggestion  of  the  plaintiff,  and  for  greater  caution,  that  the 

^^^^^iJ^  plaintiff  should  confess  a  judgment  in  favor  of  the  defendant ; 

Helm        &nd  that  an  execution  should  issue  by  virtue  of  which  the  ne* 

V-  gro  should  be  sold ;  which  was  accordingly  done,  and  a  bill 

of  sale  was  executed  by  the  sheriff  to  the  defendant,  which  was 

produced  and  proved  at  the  trial. 

It  was  admitted  that  the  negro  man  was  brought  from  the 
state  of  Virginia  by  P.  Thomton,  who  owned  him,  at  the 
time  of  his  death,  in  1806  ;  and  by  his  will,  dated  July  1, 1806, 
which  was  produced,  he  devised  to  his  wife  all  the  property  he 
possessed  in  the  state  of  New-  York,  including  his  negro  slaves, 
and  appointed  his  wife  executrix,  and  L.  Wa$hington  of  George 
county,  Virginia,  his  executor.  The  will  was  proved,  and  let- 
ters of  administration  thereon  granted  to  Sman  Thornton, 
widow  of  the  testator,  only,  as  executrix.  Previous  to  the 
giving  of  the  above  mentioned  note  the  plaintiff  married  the 
said  Susan  Thornton.  It  appeared  that  the  plaintiff  had  as- 
signed the  note  to  Nathaniel  Wells  fy  Co.  of  JVctr-  York.  It 
was  proved  that  the  defendant  had  admitted  that  the  note  was 
justly  due  to  the  plaintiff.  The  judge  ruled  that  the  action 
was  not  sustainable,  and  nonsuited  the  plaintiff. 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new 
trial. 

T.  Sedgwick,  for  the  plaintiff.  This  was  not  such  an  im- 
portation and  sale  ^f  the  slave,  as  would  render  the  transac- 
tion void  under  the  act.  ^2  N.  R.  L.  201.  sess.  36.  ch.  88. 
1  Rev.  Stat.  656.)  In  tne  case  of  Sable  v.  Hitchcock,  (2 
Johns.  Cases,  79.)  the  court  were  of  opinion  that  the  objects 
of  the  act  are  answered  .by  restraining  its  operation  to  the 
traffic  in  slaves,  by  persons  acting  in  their  own  right,  and  for 
their  own  emolument ;  and  that  a  sale,  in  the  course  of  admin- 
istration, or  by  persons  acting  in  auter  droit,  as  executors  or 
administrators,  or  trustees,  was  not  within  the  act.  The  plain- 
tiff, then,  in  place  of  his  wife,  who  was  executrix,  might  sell 
the  slave.  Such  a  case  not  being  within  the  mischief  of  the 
act,  is  not  to  be  deemed  as  within  its  intent. 

The  plaintiff  having  married  the  executrix,  who  had  a  right* 
[  *  298  ]       to  sell  the  property  of  the  testator,  it  is  the  same  as  *if  the 
sale  had  been  by  die  executrix.     He  might  elect  to  hold  as 
executor  or  legatee.     {Shep.  Touch.  438.     10  Co.  47.     3  Bae 
,    Abr.  84.    2  Eq.  Cas.  Abr.  458.     2  P.  Wms.  532.)    If  it  is  for 
the  interest  of  the  plaintiff  to  hold  as  executor,  or,  rtVe  versa, 
as  legatee,  the  law  will  presume  that  he  holds  in  that  charac- 
^    ter  which  is  most  for  his  interest.     {Cro.  EUz.  223.) 

It  is  true,  that  the  court,  in  the  case  of  Casar  v.  Peabody, 
(11  Johns.  Rep.  68.)  held,  that  though  a  person  might  lawful- 
ly purchase  a  slave,  regularly  sold  by  the  sheriff  under  a  judg- 
]  ment  and  execution  against  the  owner,  yet  that  such  purchaser 
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could  not  himself  sell  the  slave ;  but  this  decision  is  hardly  rec-     Albany, 
oncilable  with  that  of  Sable  v.  Hitchcock.  January,  isao. 

Helm 

Collier y  contra.  The  statute  prohibits  the  importer  of  a  ^  /• 
slave  from  selling.  Now,  a  legatee  can  have.no  other  or 
greater  rights  than^is  testator.  The  donee,  by  a  gift,  can  ac- 
quire no  more  than  the  rights  of  the  donor.  The  case  of  Gs- 
sar  \  Peabody,  in  which  it  was  decided  that  a  sale  by  a  pur- 
chaser of  a  slave  under  an  execution  was  void,  is  much  stronger 
than  the  present. 

It  is  said  that  the  plaintiff's  wife  must  be  considered,  as  tak- 
ing in  the  character  of  executrix,  and  that  in  that  capacity  she 
might  sell.  The  assent  of  an  executor  to  take  as  legatee,  is 
express  or  impUed ;  and  it  is  to  be  implied  from  his  language 
or  conduct.  (1  Comyn's  Dig.  Adminis.  ch.  5.  ToUer*s  Law 
of  Ex.  345.  Roper  on  Leveies,  1924»  1  Lev.  25.  1  Roll. 
Abr.  619.     1  Leon,  216.     Shep.  Touch.  454.) 

If  the  plaintiff  acted  in  his  own  right,  he  cannot  claim  to  have 
acted  as  executor,  or  in  the  right  of  another.  Now,  he  made 
the  sale  and  took  the  note  in  his  own  name,  and  applied  the 
money  to  his  own  individual  debt. 

Again ;  the  sale  under  the  judgment  and  execution  was  col- 
lusive, and  in  fraud  of  the  statute.  (2  Johns.  Ch.  Rep.  172. 
Cro.  Eliz.  347,  348.     3  East,  120.) 

SedgtvicJCy  in  reply,  said,  that  the  court  would  presume  that 
the  plaintiff  elected  to  sell  in  that  capacity  in  which  he  might 
lawfully  sell ;  not  that  he  elected  to  do  hii  unlawful  act* 

♦Spenceb,  Ch.  J.,  delivered  the  opinion  of  the  court  r  *  299  ] 

If  the  sale  of  the  negro  man  by  the  plaintiff  was  not  in  his 
representative  character,  as  executor  in  the  right  of  his  wife,  , 
Susan  Thornton^  but  in  his  private  capacity,  then  the  nonsuit 
IS  right ;  for  it  would  have  been  in  violation  of  the  statute ;  the 
slave  would  become  free,  and  consequently  there  would  be  a 
total  failure  of  the  consideration,  of  the  note.  The  case  of  Sable 
V.  Hitchcocky  (2  Johns.  Cas.  79.)  decided,  that  the  sale  of  a 
slave  imported  into  this  state  since  the  passing  of  the  act  of 
the  22d  of  February,  1738,  in  the  course  of  administration, 
or  by  persons  acting  in  auter  droit,  would  not  be  within  the 
%ct>  so  as  to  subject  the  vendors  to  the  penalty,  or  to  emanci- 
pate the  slave,  if  the  sale  was  free  from  collusion. 

In  the  present  case,  the  facts  show  that  the  sale  was  not 
made  by  the  plaintiff  as  executor  of  Thornton.  Mrs.  Thomr- 
ton,  with  whom  the  plaintiff  intermarried,  was  the  legatee  of 
all  her  former  husband's  personal  estate,  and  she  was  also  ex 
ecutrix.  Thornton  died  in  1806,  and  the  negro  in  question 
was  sold  by  the  plaintiff  in  1813 ;  and  it  does  not  appear  that 
Thornton  owed  any  debts.  Now,  as  Mrs.  T.  was  legatee  and 
executrix,  it  was  competent,  to  her  to  take  as  legatee.     If  the 
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ALBANY,     legatee  be  executor,  and  says  he  will  take  according  to  the 
laDuary,  i8to.  ^j||^  ^^^  amounts  to  an  assent  to  take  as  legatee.     (Com, 
Jackson.      -Dig".  Administratiofiy  (C.  6)  354.     1  Lev.  25,     3  East,  120. 
V.  Roper,  192.)     So  for  aoes  the  sale  of  the  slave  appear  to  have 

been  unnecessary  in  the  administration  of  Thomton^s  estate, 
that  the  note  in  question  was  disposed  of  to  pay  the  plaintiff's 
private  debt ;  add  to  this  the  device  adopted  to  elude  the  pro- 
visions of  the  statute,  by  the  plaintiff's  confessing  a  sham  judg- 
ment under  which  the  slave  was  sold.  The  lapse  of  time,  too, 
since  JTiomtoh's  death,  precludes  the  idea  that  it  was  neces- 
sary to  sell  the  slave  to  pay  his  debts.  The  acts  of  the  plain- 
tiff are  decisive,  that  he  did  not  sell  the  slave  as  executor, 
but  in  his  private  right,  and  as  part  of  his  property  acquired 
by  his  intermarriage  with  Mrs.  Thornton.  The  motion*,  to  set 
aside  the  nonsuit  must  be  denied. 

•  Motion  denied. 


^  •  300  ]  .    *Jackson,  ex  dent.  Bennet,  against  Lamson. 

Where  a  moit-  THIS  was  an  ejectment  brought  to  recover  certain  lots  of 
powfr^'*of*Mae*  land,  in  Argyle,  in  fVashingto7i  county.  The  defendant,  on 
on  default  of  the  3d  o(  AugiLsty  1815,  executed  a  mortgage  of  the  premises 
^memo  any  ^^  ^j^^  lessor  of  the  plaintiff,  for  securing  the  payment  of  1,500 
»non«y  ^*^  dollars,  according  to  t|ie  condition  of  a  certain  bond,  &c.  It 
the  mcNigam  ^^  provided  and  agreed  in  the  mortgage,  that  in  case  of  non- 
proceeds  ujad«Mr  payment  of  the  principal  or  of  the  interest,  or  any  part  thereof, 
pvinrbru:  m».  ^^  the  times  limited  for  the  payment,  in  the  condition  of  the 
ticeofthesaieof  bond,  that  the  mortgagee  should  have  power  to  sell  and  con- 
-»rcmSM|**^  vey  the  premises,  at  public  auction,  and  execute  a  convey- 
flx  suGceMive  aucc  therefor,  to  the  purchaser  at  such  sale,  &o.  It  was 
uu"to  thniuitl  proved  that  the  premises  were  duly  advertised  for  sale,  by 
dte,  this,  in  ui  virtue  of  ^hc  power  so  contained  in  the  mortgage,  for  six  suc- 
mem°  ^a^BinsI  ccssive  mouths,  pursuaut  to  the  statute ;  and  the  premises 
win  bTdlemeci  ^^^  ^^'^'  according  to  the  notice,  on  the  9th  of  February, 
equivalent  to  1818,  and  the  Icssor  executed  a  deed  of  the  premises  to  the 
lice  to*'ui?'  ^  purchaser  at  such  sale,  who,  afterwards,  on  the  1 1th  of  February, 
vioas^^to'^e  1818,  released  and  quit-claimed  the  same  premises  to  the  les- 

SSiror*  the  ^^^  ^^  ^^^  plaintiff. 

suit.  It  appeared  from  the  condition  of  the  bond  produced  at 

the  trial,  that  the  1,500  dollars  was  to  be  piud  in  instalments  as 
follows :  400  dollars  on  the  1st  of  February,  1816 ;  400  dol- 
lars on  the  1st  of  February,  1817 ;  400  dollars  on  the  1st  of 
February,  1818;  and  the  further  sum  of  300  dollars  on  the 
Ist  of  February,  1819.  And  it  was  objected,  on  the  part  of 
the  defendant,  that  the  whole  sum  of  1,500  dollars  not  being 
due  at  the  time  of  the  sale,  the  proceedings  under  the  power 
for  a  sale  and  foreclosure,  were  illegal  and  void ;  but  the  ob 
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]ection  was  overruled  by  the  judge.     It  was  then  objected,     alban^v 
ihii  the  plaintiff  was  not  entitled  to  recover,  as  no  notice  to  'J^^^^jy^J^ 
quit  had  been  given  to  the  defendant.     A  verdict  was  taken  for    schoonma- 
tiie  plaintiff,  subject  to  the  opinion  of  the  court,  on  the  ques-        ^^^ 
tion,  whether  the  defendant  was  entitled  to  a  notice  to  quit       Roo'sa. 
before  the  commencement  of  the  suit. 

*}Vestony  for  the  plaintiff.  [  *  301  ] 

D.  Shepherd f  for  the  defendant 

Per  Curiam.  We  are  of  opinion  that  the  notice  of  the  sale 
of  the  premises,  under  the  power  contained  in  the  mortgage, 
Was  equivalent  to  six  months'  notice  to  quit.  It  fully  apprized 
the  mortgagor,  that  if  he  suffered  the  premises  to  be  sold,  that 
the  implied  tenancy  under  the  mortgage  would  be  at  an  end. 

Judgment  for  the  plaintiff. 


ScHOONMAKER  ogaiust  HoosA  and  Dg  Witt. 

IN  ERROR  to  the  Court  of  Common  Pleas  of  Ulster  county.  ,^S^^  Jj 
The  plaintiff  in  error  brought  an  action  of  assumpsit,  in  the  Sefeodemts, 
court  below,  against  the  defendants  in  error,  on  a  promissory  ^^^L^T^t^ 
note,  dated  the  10th  of  June^  1813,  by  which  the  defendants  to  sabmirfdii^ 
promised  to  pay  to  the  plaintiff,  or  order,  on  demand j  1,600  {^°^®i,eni*S 
dollars, for  value  received.  The  defendants  pleaded  the  general  to  the  accouou 
issue,  and  gave  notice  that,  on  the  trial  of  the  cause,  they  would  *7^^Jj^3„j  {£e 
^ve  in  evidence  that  on  the  10th  of  June^  1813,  the  plaintiff  testator.To  the 
and  defendants  entered  into  an  agreement,  by  which  they  ap-  J^^'^^^^uted 
pointed  Lucas  Elmendorf  sole  arbitrator  to  settle  and  adjust  all  promissory 
differences  and  demands  existing  between  the  plaintiff,  and  A.  •^^  gS^^w 
Roosa,  defendant,  as  assignee  of  FredericJc  S.  Elmendorf,  and  ddividaais,  for 
also,  of  all  differences  and  demands  between  the  plaintiff,  and  J^!  'T„-!i.S 
the  defendants,  as  executors  of  the  last  will  and  testament  of  doiian,  each 
Levi  De  Witt,  deceased ;  and  for  that  purpose  notes  were  exe-  ^l^^  ^  ^^ 
cuted  by  the  parties,  to  each  other,  to  bind  them  to  the  sub-  which! were  de- 
mission, *&c.,  and  that  the  note  mentioned  in  the  plaintifTs  [*302] 
declaration  was  executed  for  that  purpose,  and  no  other,  and  JjJuJ^toJ^  Jj® 
put  into  the  hands  of  the  arbitrator,  for  him  to  endorse  thereon,  was  to  eodone 
in  his  capacity  of  arbitrator,  the  amount  due  from  the  estate  of  ^  ^^SSJu^r 
Levi  De  Witt;  and  that  it  was  expressly  agreed  that  the  de-  endoned^onthe 

Dote  (pven  by 
the  deteadants, 
his  award,  finding  a  balance  dne  to  the  plaintiff  from  the  estate  of  the  testator,  of  97  dollars  and  38  cents, 
and  also  endoEsed  a  payment,  so  as  to  reduce  the  note  to  Uiat  sun,  and  endorsed  the  other  note  as  fully 
paid  and  satisfied :  In  an  action  broug;ht  against  the  defendants  on  the  note  given  by  them,  to  recover  tM 
som  so  awarded  by  the  arbitrator,  it  was  neld,  that  the  defendants  were  not  liable  personally;  and  that 
fteplaintiff  could  not  maintain  his  action,  without  proving  assets  in  the  hands  of  the  ditfendants. 
llie  consideration  of  a  j^missory  note,  as  between  we  immediate  parties,  may  be  inquired  mto,  and 
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ALBANY,    fendants  should  not  be  otherwise  accountable  on  the  note  than 
^^^^Z'y^^  as  executors,  and  not  in  their  individual  capacity,  &c.         \ 

The  plaintiff  proved  the  promissory  note  stated  in  the  dec- 
laration, which  was  produced,  and  on  which  the  arbitrator 
had  made  the  following  endorsement:  "In  pursuance  of  the 
decision  made  on  the  respective  demands  between  the  execu- 
tors of  the  last  will  and  testament  of  Levi  De  Witt  and  fVilliam 
Schoonmakery  there  is  due  from  the  estate  of  the  said  Levi 
De  Witty  deceased,  97  dollars  and  38  cents ;  I  do,  therefore,  in 
pursuance  of  the  authority  vested  in  me  by  the  parties,  endorse 
a  payment  on  the  within  note  of  1,402  dollars  and  62  cents,  on 
the  day  of  the  date  of  the  within  note."  The  plaintiff  claimed 
to  recover  the  balance  of  97  dollars  and  38  cents,  so  found  by 
the  arbitrator. 

The  defendants  proved  that  they  were  the  executors  of  Levi 
De  Witty  and  that  there  was  a  controversy  between  him  and 
the  plaintiff  as  to  their  accounts,  which  was  submitted  to  the 
decision  of  L.  £.,.an  arbitrator,  as  stated  in  the  notice,  and  the 
promissory  notes  given  by  the  parties,  on  one  of  which,  pro- 
«  duced  by  the  defendants,  the  arbitrator  had  endorsed  the  balance 
found  in  &vor  of  the  plaintiff,  and  that  he,  therefore,  declared 
that  note  fully  satisfied.  That  it  was  verbally  explained  and 
agreed  between  the  parties,  at  the  time  of  submission,  that  the 
defendants,  for  any  thing  that  should  be  awarded  against  them, 
were  only  to  be  liable  in  their  capacity  as  executors,  and  in  the 
course  of  administration,  and  not  in  their  individual  i^apacities ; 
and  that  the  award  was  made  and  the  notes  endorsed  and  de-^ 
livered  by  the  arbitrator  in  pursuance  of  the  submission.  The 
evidence  on  the  part  of  the  defendants  was  objected  to  as  in- 
competent; but  the  court  decided  that  it  was  admissible,  and 
that  the  action  was  not  maintainable,  and  directed  a  nonsuit. 
The  plaintiff  tendered  a  bill  of  exceptions  to  the  opinion  of  the 
court,  on  which  the  writ  of  error  wak  brought. 

[  •  J03  ]  .  *C.  Rugglesy  for  the  plaintiff  in  error.  The  defendants  gave 
the  note  in  their  individual  capacities,  and  could  not  have  been 
sued  upon  it,  in  their  representative  character.  Besides,  if 
executors  or  administrators  submit  a  matter  relative  to  the  es- 
tate of  the  testator  or  intestate,  to  arbitration,  are  they  not  liable 
in  their  individual  capacity  ? 

Again ;  parol  evidence  was  inadmissible  to  show  how  the 
note  was  intended  to  be  made,  or  any  terms  or  conditions 
varying  the  written  contract.  (TTiomson  v.  Ketchamy  3  Johns, 
Rep.  189.  Hoare  v.  Grahaniy  3  Campb.  N.  P.  57.)  The  rule 
as  to  admitting  parol  evidence  to  vary  or  contradict  written  in- 
struments, applies  as  well  to  writings  not  under  seal  as  to  deeds, 
n  Taunt.  115.  1  Johns.  Rep.  433.  2  Johns.  Rep.  346.  9  « 
Johns.  Rep.  38.) 

As  to  any  oljection  of  a  want  of  consideration,  it  may  be 
questioned  whether  that  can  be  alleged  against  a  promissory 
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note.  {lAvingston  v.  Hastie^  2  Caines,  246.  per  lAvingitoUy  J.)     ALBANY, 
But  here  was  a  sufficient  consideration,  the  submission  of  the  t^^)!^!^^,,!^' 
matters  in  difference  between  the  plaintiff  and  defendants,  and    scRooim a- 
their  undertaking  to  pay. 

Again;  the  defendants  cannot  plead  phne  administraviL 
In  Barru  y.  Rush^  (1  Term  Rep.  691.)  where  the  defendant 
executed  a  bond,  as  administrator^  to  abide  bj  an  award  to 
be  made  concerning  matters  in  dispute  between  his  intestate  , 
and  another,  it  was  held,  that  entering  into  the  bond  was  an 
admission  of  assets,  and  that  he  could  not,  afterwards,  dispute  it. 

But  on  a  plea  of  phne  administravity  the  onus  probandi  lies 
on  the  defendant,  and  it  was  for  the  defendants  to  show  a  want 
of  assets,  if  they  could  be  allowed  to  do  so.  {Piatt  v.  Rohim 
and  another,  1  Johns.  Cases^  276.) 

Footy  contra.  There  is  no  doubt  about  the  rule  of  law,  as 
to  the  admission  of  parol  evidence  to  vary  written  contracts  ; 
but  this  case  forms  a  manifest  exception  to  that  rule.  The 
giving  the  notes  and  the  submission  were  simultaneous,  and 
the  endorsements  made  by  the  arbitrator,  show  the  purpose  for 
which  they  were  given.  The  notes  were  made  and  delivered 
to  the  arbitrator  at  the  ^ime  of  submission,  and  were  to  be  [  *  304 
delivered  by  him  to  the  parties  according  to  his  award.  Until 
the  arbitrator  made  his  award,  and  dehvered  the  note  to  the 
plaintiff  in  pursuance  of  it,  the  note  could  have  no  legal  opera- 
tion, and  his  endorsement  must  be  taken  with  the  note,  as  one 
and  the  same  transaction. 

The  defendants  were  not  called  upon  to  show  a  want  of 
assets,  as  the  court  decided  that  the  action  could  not  be  main- 
tained at  all,  and,  therefore,  nonsuited  the  plidntiff. 

A  note  given  by  an  administrator,  as  such,  for  value  received 
by  the  intestate,  is  void  for  want  of  consideration.  {Ten  EycJc 
V.  Vanderpool,  8  Johns.  Rep.  120.)  And,  as  between  the 
original  parties  to  a  note,  the  consideration  may  be  inquired 
into. 


Rvgglesy  in  reply.  The  case  of  Ten  EycJc  v.  Vanderpool, 
is  distinguishable  from  the  present.  The  note  here  is  for  value 
received,  without  saying  from  whom ;  and  the  presumption  is, 
that  it  was  received  by  the  maker. 

Per  Curiam.  The  consideration  of  a  promissory  note,  as 
between  the  original  parties  themselves,  may  be  inquired  into ; 
and  if  there  is  no  consideration  for  the  promise,  it  is  nudum 
pactumy  and  cannot  be  enforced  at  law.  {Pearson  v.  Pearson, 
7  Johns.  Rep.  26.  Ten  Egck  v.  Vanderpooly  8  Johns.  Rep. 
120.  Rann  v.  Hughes,  7  Term  Rep.  350.  note.  S.  C.  4  Bro. 
P.  C.  27.  2d  ed.  by  Tomlins.^  In  the  case  of  Rann  v.  Hughes, 
Baron  Skynner,  who  delivered  the  very  able  and  lucid  opinion 
in  the  House  of  Lords,  says,  ^^It  is  undoubtedly  true,  that 
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ALBANY,    every  man  is,  by  the  law  of  nature,  bound  to  fulfil  his  engage 
^,^^^^lJ^  ments.     It  is  equally  true,  that  the  law  of  this  country  supplies 
ScHooHMA.    no  means,  nor  affords  any  remedy,  to  compel  the  performance 
KICK         of  mi  agreement  made  without  sufficient  consideration ;  such 
RoosA.       agreement  is  nudum  jpoc^um  ex  quo  non  oritur  actio ;  and  that 
whatever  be  the  sense  of  this  maxim  in  the  civil  law,  it  is  in 
the   last-mentioned  sense   only  that  it  is  understood  in  oui 
law." — ^''If  I  promise,  generally,  to  pay  upon  request,  what  I 
was  liable  to  pay  on  request  in  another  right,  I  derive  no  ad 
[  *  305  ]       vantage  or  convenience  firom  this  promise,  and,  therefore,  *there 
is  no  sufficient  consideration  for  it."     He  observed,  that  all 
contracts,  by  the   law  of  England^  were   distinguished   into 
agreements  by  specialty  and  parol;  that  there  was  no  third 
class,  as  contracts  in  writing.     '^  If  they  be  merely  written, 
and  not  specialties^  they  are  parol^  and  a  consideration  must 
be  proved."     He  added,  that  the  doctrine  delivered  in  Pillans 
V.  mieropy  (3  Burr,  1663.)  as  to  a  nudum  pactum,  was  errone- 
ous ;  and  that  Mr.  J.  fVilmot  not  only  contradicted  himself,  but 
was  contradicted  by  Vinniusy  in  his  comment  on  Justinian, 
But  that,  whatever  was  the  rule  of  the  civil  law,  there  was  no 
such  law  in  England. 

The  defendants  in  this  case  were  executors,  and  the  note 
they  gave  was  a  mode  adopted,  by  the  mutual  agreement  of 
the  parties,  to  submit  their  difference  with  the  plaintiff,  as  to 
the  matters  of  account  between  him  and  their  testator,  to  ar- 
bitration. In  Pearson  v.  Henry,  (5  Term  Rep.  6.)  it  was  de- 
cided, that  a  submission  to  an  award,  by  an  administrator,  was 
not  an  admission  of  assets ;  and  the  case  of  Barry  v.  JRte^A 
was  held  to  be  clearly  distinguishable ;  as  in  that  case,  the  de- 
fendant gave  a  bond,  by  which  he  bound  himself,  his  heirs, 
executors,  and  administrators,  in  broad  terms,  to  pay  whatever 
should  be  awarded,  without  any  regard  to  assets,  (a)  {Kyd 
on  Awards,  40.)  And  if  there  are  no  assets,  a  personal  promise 
by  the  administrator  would  be  a  nudum  pactum.  The  award 
endorsed  by  the  arbitrator  shows,  that  it  was  intended  merely 
that  he  should  ascertain  what  was  due  from  the  estate  of  the 
intestate,  and  that  the  defendants  should  be  liable  only  in  theii 
representative  capacity,  or  so  far  only  as  they  had  assets.  It 
was  incumbent,  then,  on  the  plaintiff,  to  show,  affirmatively, 
that  the  defendants  had  assets  ;  for  a  promise  by  an  executor 
to  pay  is  not  binding,  unless  he  has  assets. 

We  are  of  opinion,  that  the  judgment  of  the  court  below 
ought  to  be  affirmed. 

Judgment  affirmed. 


(#)  vide  WarikmgUm  y.  BotImd,  7  Tvrm  12^.453. 
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*Merritt  and  others  against  Brinkerhoff  and  Van  ^.^^^!^!^^J^ 

WaGENEN,  Merritt 

V. 

Brivkxr- 

THIS  was  an  action  on  the  case,  tried  at  the  Rensselaer  ^.  ho'*"- 
circuit,  before  Mr.  Justice  Van  JVe«,  in  1818.  ownen  of  miii- 

The  declaration  contained  four  counts :  The  first  count  ■*'***  °"  * 
stated,  that  the  plaintiffs  were  possessed  of  certain  mills  and  common  ^^and 
works  used  for  the  purpose  of  manufacturing  flour,  and  had  a  ^**  "S*jf  «« 
right  to  the  benefit  and  enjoyment  of  the  water  of  a  certain  waicifr  Siough 
stream  of  water,  in  Troy,  &c.,  which  had  run  and  flowed,  &c.  "**  .^^*^^  **J* 
until  the  stopping  of  the  same,  &c.,  and  which  of  right  ought  o^erof  amiu 
still  to  run  and  flow  to  the  said  millsj  for  supplying  them  with  J^®'  ^^w^t 
water,  &c.  Yet  the  defendants,  well  knowing,  <&c.,  and  in-  thToS^eT^or^ai 
tending  to  injure  the  plaintiffs,  and  to  hinder  them  from  working  -jjlid^l^  *5[J^ 
their  said  mills,  &c.,  and  to  injure  them  in  their  trade  fer  from  Um 
and  business  of  manufacturing  flour,  &c.,  on  the  1st  of  July,  Jf*5^^ter*b* 
1816,  and  on  divers  times  between  that  time  and  the  day  of  Um»  fonner,  for 
the  exhibiting  the  bill  of  the  plaintifis,  &c.,  wrongfully  made  JiVre^ewncr 
and  erected  a  dam  of  thirty  feet  height  across  the  said  stream  of  the  mill 
above  the  said  mills,  and  kept  the  said  dam  so  erected,  and  J^^*uiSiiSi 
thereby  hindered  and  prevented  the  water  of  the  said  stream  right  to  use  the 
from  running  along  its  usual  course  to  the  mills  of  the  plaintifis,  S^^es  *or  ^o 
and  supplying  the  same  with  water,  by  reason  whereof  sufiicient  stop  the' naiurai 
water  to  turn  the  mills  of  the  plsdntiffs  during  all  that  time,  SjI?am**^o  *« 
could  not,  and  did  not,  run  to  the  said  mills ;  and  the  plaintiffs  to  destroy  or 
could  not,  for  want  of  water,  use  their  said  mills,  or  either  of  SclSta  bSow 
them,  or  use  or  follow  their  said  trade  or  business,  in  so  large  And  if  he  shms 
or  beneficial  a  manner  as  they  might  otherwise  have  done,  wddcuinftfe 
The  second  count  was  like  the  first,  except  that  it  alleged  the  water  for  an 
stopping  of  the  water,  &c.  on  the  1st  of  January,  1815,  and  SmcTw^lets  it 
since.  The  third  count  was,  also,  like  the  first,  except  that  ^^'^  such  un- 
it  charged  that  the  defendants,  on  the  1st  of  July,  1816,  S"l%revent 
raised  a  dam  28  feet  beyond  its  usual  height,  above  \he  mills  |^  ^"^Lx  °^ 
of  the  plidntifTs,  and  above  the  canal,  possessed  by  the  plaintifis,  fnm^nnng  ^\i, 
for  conducting  the  water  of  the  said  stream  to  the  said  mills,  ordeprivesWm 
and  thereby  stopped  a  much  greater  quantity  of  w^ter  of  the  LcTfaii^rtici? 
said  stream,  than  had  been  used  to  *be  stopped,  or  ought  to  [  *307  ] 
have  been  stopped,  and  prevented  its  flowing  to  the  said  canal,  pj^on  «  ^ 
and  through  that  to  the  plaintifis'  mills.  The  fourth  count  was  stnLnl  be  iaIII 
similar  to  the  third,  except  that  it  charged  the  raising  the  dam  be  MswcraWe 
by  the  defendants,  on  the  1st  of  January,  1815, 28  feet  beyond  jurod  ^o^the 
its  usual  height,  &c.  Sf  *he^  h*** 

The  plaintifis  gave  in  evidence  a  deed  firom  David  Defreesi  thereby  tuV 
to  Thwnas  L.  nhitheck,  his  heirs  and  assigns,  dated  15th  of  '**'^ 
May,  1795,  for  the  consideration  of  five  shillings,  and  the 
yearly  rent  and  covenants  therein  contained,  on  the  part  of  the 
grantee,  for  a  certain  piece  of  land  situate  in  Troy,  therein 
described,  containing  about  two  acres,  including  the  mills  of 
I  he  plaintifis:  together  with  the  privilege  and  Uberty,  at  all 
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ALBANY,    times  thereafter,  of  digging  a  raceway,  at   least   twelve 
^,^^^[1^,^  wide,   through  the   land  of  the  said   D.  Defreest,  begii 
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twelve  feet 
inning 
between  the  third  and  fourth  hemlock  trees,  standing  below 
the  bridge  then  erected  over  Mathias  Kill,  and  running  from 
thence  through  the  land  of  the  said  Defreesty  keeping  a  proper 
distance  from  the  burying  ground,  until  it  intersected  the 
described  premises;  and  also  the  liberty  and  privilege  of 
damming  the  water  in  the  said  Mathias  IRlly  and  erecting  a 
dam  to  raise  the  water  three  feet  and  six  inches  higher  than  the 
dam  then  was,  together  with  the  privilege  of  drawing  the  water 
out  of  the  said  kill,  through  the  said  canal  or  raceway  so  to  be 
dug,  and  also  the  use  and  privilege  of  the  water  in  the  Binne- 
gaty  together  with  the  soil  under  the  water :  yielding  and 
paying  therefor,  &c. 

The  plaintiffs  then  deduced  a  title  from  the  said  Whitbeck, 
deceased,  to  themselves,  in  the  above  described  premises. 

The  defendants  held  the  premises  occupied  by  them  under 
two  leases  from  David  Defreesty  above  mentioned,  to  John 
Brinkerhoff;  one  dated  jipril  15,  1807,  for  the  term  of  16 
years ;  and  the  other,  dated  iHay  1st,  1809,  for  the  term  of  40 
years,  at  the  annual  rent  of  450  dollars,  with  a  restriction,  in 
the  first  lease,  against  building  a  grist  mill ;  and  in  the  last, 
against  building  a  gunpowder  mill  on  the  premises.  The 
leases  comprised  about  six  acres  of  land  ;  and  the  Wynanfs, 
or  Mathias  Killy  (on  a  part  of  which  the  defendants'  mill  and 
dams  are  erected,  which  are  the  Aground  of  this  suit,)  and  the 
premises  are  thereby  demised,  together  with  all  and  singular 
the  trees,  &c.,  waters,  water  courses,  benefits,  liberties,  and 
privileges  to  the  premises  belonging  or  appertcdning.  A  map, 
showing  the  situation  of  the  stream  and  mills,  and  canal  lead- 
ing to  the  defendants'  mills,  was  produced.  It  appeared  thai 
the  water  was  carried  by  a  canal  to  two  penstocks,  and  thence 
conducted  to  the  overshot  wheels  of  the  plaintiffs'  mills  ;  there 
being  a  very  great  head  of  water,  a  small  column  was  suffi- 
cient to  turn  the  mills.  The  distance  between  the  plaintiffs' 
dam  and  that  oiihe  defendaqts,  is  about  30  rods.  The  object 
of  the  plaintiffs'  dam  is  more  for  the  purpose  of  turning  the 
water  into  *the  canal,  than  for  forming  a  pond.  The  mills  of 
the  plaintiff  are  near  the  Hudson,  and  the  dam  is  about  a 
quarter  of  a  mile  from  the  river.  The  approach  from  the 
river  to  the  mills  is  through  the  Binnegai,  a  small  creek,  on 
which  there  is  a  lock  to  deepen  it  for  boats.  The  mills  of  the 
plaintiffs  are  extensive  and  valuable.  The  stream  of  the 
Wynant^Sy  or  Mathias  Kill,  has  its  source  in  three  lakes,  and 
is  very  uniform  in  its  course.  Since  the  defendants  erected 
their  works,  the  plaintiffs  have  added  to  their  establishment. 

A  great  many  witnesses  were  examined  on  both  sides,  whose 
testimony,  (and  in  which  there  appeared  some  contrariety,) 
was  detailed  in  the  case,  but  it  is  unnecessary  to  state  it  at 
large.  Stewart,  a  witness  for  the  plaintiff,  testified,  that  De- 
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frtent  owned  the  stream,  and  the  land  on  both  sides,  (except  Albany, 
what  he  conveyed  to  WhxtUtk^  from  the  Uudzim  river  to  the  (^^;,^ 
dam  and  woriis  of  the  defendants,  and  continued  to  own  the 
site  of  their  works,  until  he  sold  to  them  in  1807.  That  the 
witness  superintended  making  the  first  dam,  and  making  the 
canal  now  owned  by  the  plaintiflb.  The  new  dam  was  raised 
three  feet  and  a  half  above  the  old  dam  ;  that  the  new  dam 
crossed  the  stream  obliquely,  and  the  north  end  was  raised 
about  a  foot  higher  than  the  south,  by  agreement  with  J)^ 
freest,  so  as  to  throw  the  water  into  the  canal,  and  tlie  bet- 
ter to  accommodate  Defreesfs  saw  mill.  After  the  dam  was 
raised,  and  the  water  stopped,  Defreest  found  &ult  with  it,  as 
being  raised  higher  than  it  ought  to  have  been ;  and  that  it 
would  make  so  much  back  *water  as  to  injure  the  fulling  mill 
which  he  owned  above  on  the  stream  ;  and  Wkitbeck  said  that 
DefretBt  had  a  right  to  cut  down  the  dam,  if  it  was  too  high. 

The  defendants  had  built  their  dam  to  the  height  of  about 
24  feet,  and  erected  rolling  and  slitting  mills,  and  a  nail  &c- 
tory.  Before  these  works  were  erected,  the  plaintiffs'  mills 
were  supplied  with  a  uniform  and  abundant  flow  of  water. 
Afterwards,  particularly  from  July  to  SeptemheVy  in  1815,  the 
interruption  to  the  water  caused  by  the  defendant's  dam  was 
such,  that  the  plaintiffs'  mills,  having  two,  and  afterwards  three 
run  of  stones,  during  six  or  seven  weeks,  instead  of  grinding 
from  fifty  to  seventy  barrels  of  flour,  made  only  about  twenty 
barrels.  The  manner  of  this  interruption  was  explained  to  be, 
that  the  defendants,  during  the  time  of  heating  a  quantity  of 
iron,  which  occupied  more  than  an  hour,  entirely  stopped  die 
water  in  their  dam,  and  when  they,  afterwards,  let  it  out,  it 
ran  in  such  torrents  that  it  was  wasted  by  running  over  the 
plaintiffs'  dam.  By  this  irregular  flowing  of  the  water,  occa- 
sioned by  the  manner  in  which  it  was  used  by  the  defendants, 
the  mills  of  the  plaintiffs  were  stopped  firom  a  half  an  hour 
to  two  hours  daily. 

Ashley^  a  witness,  stated,  that  to  lemedy  these  evils  he  put 
a  plank  eight  inches  high  on  the  plaintiffs'  dam ;  but  as  the 
defendants  complained  of  the  back  water,  he  lowered  it  again. 
T:i3  plaintiffs'  mills  were  injured  in  a  similar  manner,  in  Julg 
anl  Auguit,  1816.  It  was  proved  that  there  was  a  very 
severe  drought  during  the  summer  and  autumn  of  1815,  and 
of  1816.  But  it  was  testified,  that  there  was  water  sufficient 
to  turn  the  mills  during  that  time,  and  that  had  not  the  defend- 
ants stopped  the  water  in  their  dam,  during  the  time  of  their 
taking  heats  at  their  mills,  there  would  have  been  suflicient 
water  to  keep  the  plaintiffs'  mills  constantly  employed.  There 
was,  however,  a  considerable  diversity,  in  the  opinions  of  the 
witnesses,  as  to  the  sufliciency  of  the  supply  of  water,  in  July, 
August,  and  September,  1815,  and  1816  ;  and  it  appeared  that 
there  were  about  twenty  mills  of  different  kinds  on  the  same 
stream. 

5^5 


310* 


CASES  IN  THE  SUPREME  COURT 


ALBANY,  The  judge  charged  the  jury,  that  the  first  question  for  them 
^,^^^lJ^  to  consider  was,  whether  the  injury  to  the  plaintiffs,  ^during 
the  years  1815  and  1816,  arose  in  consequence  of  the  defend- 
ants' stopping,  and  manner  of  using  the  water  in  Wt/jiant^s 
KiUy  or  by  reason  of  the  drought.  That  this  was  a  question 
of  fkct  which  it  was  the  province  of  the  jury  to  decide ;  and 
if  they  should  think  that  it  was  occasioned  by  the  drought,  the 
plaintiffs  had  no  right  of  action.  After  commenting  on  the 
testimony,  the  judge  proceeded  to  state  to  the  jury,  that  as  to 
the  respective  rights  of  the  parties,  as  Defretst  had  conveyed 
to  the  plaintiffs,  and  as  the  defendants  claimed  under  Dcfrecst^ 
they  stood  in  the  same  place.  That,  generally,  a  person  who 
owned  a  mill-seat  at  the  mouth  of  a  stream,  had  no  more 
right  than  those  above  him ;  nor  the  person  at  the  head  of  the 
stream  than  those  below  him.  That  where  a  living  stream  ran 
over  the  farms  of  different  persons,  it  was  a  natural  right  to 
which  all  were  entitled.  That  there  was  no  doubt  that  the 
defendants  had  a  right  to  erecf  a  rolling  or  slitting-mill,  and 
had  as  much  right  as  the  plaintiffs  to  the  use  of  the  water  of 
the  stream.  But  the  question  for  the  jury  to  determine  was, 
whether  the  manner  in  which  the  defendants  had  used  the 
water,  in  1815  and  1816,  was  not  inconsistent  with  the  plain- 
tiffs' rights  ?  That  it  was  correct  to  say,  that  the  defendants 
could  not  use  the  water  as  they  pleased.  That,  although  they 
mieht  use  all  the  water  of  the  stream,  yet  they  could  not  law 
fully  do  it,  in  such  an  unreasonable,  unusual,  and  extraordinary 
a  manner,  as  to  destroy  the  works  of  those  below  on  the  same 
stream.  They  were  not  at  liberty  to  inundate  or  flood  those 
below,  nor  to  exhaust  the  water,  by  turning  it  into  a  sandy 
plain.  That  although  a  person  situated  above  another  on  a 
stream  had  the  same  right  with  those  below  him,  yet  he  must 
be  restricted  to  a  reasonable  use  of  his  right.  That  the  rea- 
son why  an  action  would  lie  for  the  diverting  of  water,  was 
that  it  deprived  the  mills  below  of  the  use  of  it ;  and  if  the 
same  effect  be  produced,  by  unreasonably,  wantonly,  and 
improperly  stopping  or  using  the  water,  there  ought  to  be 
some  remedy.  .  That  although  the  term  diversion  was  often 
used  technioilly,  yet  the  substance  of  its  import  ought  to  be 
regarded,  and  the  nature  of  the  injury,  and  the  reason  of  the 
rule  relative  to  diversions  of  water,  ought  to  be  taken  into  view. 
That  if  the  *jui7  were  satisfied  that  the  stream  would  have 
furnished  enough  water  for  the  plaintiffs'  mills,  then  the  proof 
was,  that  a  few  minutes  afler  shutting  the  defendants'  gate  the 
plaintiffs'  mills  were  stopped ;  and  when  the  gate  was  raised 
the  water  was  wasted,  and,  when  it  came,  it  was  received  so 
irregularly,  and  in  such  torrents,  that  the  plaintiffs  could  not 
do  good  work  at  their  mills. 

Another  question  which  he,  therefore,  submitted  to  the  jury, 
was^  whether,  upon  all  the  evidence,  the  defendants  had  been 
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guilty  of  such  an  unreasonable  use  of  the  water,  as  was  im- 
proper, unjust,  or  injurious  to  the  plaintiffs. 

The  plaintiffs'  counsel  having  made  a  computation  of  the 
damages  sustained  by  the  plaintiffs,  he  was  sworn  as  to  the 
correctness  of  the  results  of  his  statement :  and  the  judge  told 
the  jury,  that  they  might  take  the  paper,  containing  the  state- 
ment, out  with  them  ;  but  the  defendants'  counsel  objected  to 
the  paper  being  handed  to  the  jury.  The  judge  said  that  the 
counsel  might  do  as  he  pleased  as  to  handing  it  to  the  jury  ; 
and  charged  the  jury,  that  it  was  in  evidence  that  the  results 
of  the  calculations  on  the  paper  were  correct ;  and  that  the 
paper  could  be  used  only  to  ascertain  such  results,  but  not  in 
relation  to  any  other  fact  proved  at  the  trial. 

This  statement  showed  the  difference  between  80  barreb  and 
30  barrels  per  day^,  in  1815,  at  47  cents,  for  35  days,  amount- 
ing to  822  dollars  and  50  cents :  and  in  1816,  the  amount  of 
the  same  difference,  for  42  days,  amounting  to  987  dollars, 
making,  in  the  whole,  1,809  dollars  and  50  cents. 

The  jury  found  a  verdict  for  the  plaintiffs  for  700  dollars 
damages. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 


ALBANY, 

Januaiy,  1820 

MCRRITl 

V. 

Bbihkir- 

BOFP. 


Buel,  for  the  defendants.  1 .  There  is  a  succession  of  mill- 
seats  on  the  Wynant^s  Ktll  above  that  of  the  plaintiffs ;  and  it 
is  evident  that  Defreest,  in  his  deed  to  Whitbeck^  under  whom 
the  plaintiffs  claim,  intended  to  give  a  limited  and  specific 
grant.  It  conveys  two  acres  of  land,  with  the  privilege  of  dig- 
ging a  raceway  12  feet  wide,  with  liberty  to  ^build  a  dam  three 
feet  and  a  half  higher  than  the  old  dam,  and  to  draw  water  out 
of  the  kill,  and  the  Binnegat  Defreest  had  a  fulling-mill 
where  the  dam  of  the  defendants  is,  and  from  the  fact  of  his 
limiting  the  dam  of  Whitbtck  to  three  feet  and  a  half,  it  is 
evident  he  meant  to  reserve  his  mill-seats.  What  was  not 
specifically'  granted  must  be  considered  as  reserved.  The 
plaintiffs'  rights  cannot  be  extended  by  construction.  This  is 
an  established  principle  of  law.  Where  a  person  owns  a 
stream,  in  which  another  has  a  right  of  fishing,  the  owner  may 
^ect  mills  on  the  stream^  though  it  should  impair  the  fishery ; 
for  the  right  of  fishing  is  accessary ;  and  if  it  becomes  less 
useful  by  this  exercise  of  the  right  of  the  owner,  it  is  an  acci- 
dent merely. 

"  Rights  ceded  by  the  proprietor  are  considered  as  ceded 
without  prejudice  to  the  other  rights  that  belong  to  him,  and 
only  so  far  as  they  may  agree  with  them ;  unless  an  express 
declaration,  or  the  very  nature  of  the  right,  determine  it 
otherwise.  If  I  have  ceded  to  another  the  right  of  fishing 
in  my  river,  it  is  manifest  that  I  have  ceded  it  without  preju- 
dice to  my  other  rights,  and  that  I  remain  free  to  build  on  that 
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river  such  works  as  I  think  proper,  though  they  should  even 
injure  the  fishery,  provided  they  do  not  destroy  it  entirely.'' 
(Vattel,  liv.  1.  ch.  22.  s.  273.)  Stetrari^s  testimony  shows  by 
the  acts  of  the  parties  and  the  tenacity  of  D.  about  the  height 
of  the  dam,  how  this  grant  was  understood  at  the  time. 
Should  it  be  said  that  there  are  covenants  in  D.^s  deed,  by 
which  the  defendants,  as  claiming  under  D.,  are  bound,  it  may 
be  answered  that  the  covenants  cannot  extend  further  than  the 
premises,  or  rights  granted.  Besides,  the  party  should  resort 
to  his  action  on  the  covenant  The  doctrine  of  estoppel  can- 
not apply  here.     This  is  an  action  on  the  case  for  a  tort. 

Though  the  defendants  can  claim  no  more  than  was  granted 
to  them  by  Defreesty  yet  they  may  stand  in  a  different  relation 
to  the  plaintiffs  or  others,  than  to  the  grantors. 

2.  Here  was  a  prior  occupancy  by  !>.,  to  whose  rights  the 
defendants  have  succeeded,  by  reason  of  the  fulling-mill,  which 
stood  where  the  dam  of  the  defendants  now  is.  In  cases  of 
prescription,  the  change  of  mills,  as  from  a  fulling  to  a  grist- 
mill, eontiaues  the  prescription.  (4  Co.  *84.)  But  it  has  been 
settled  that  a  prior  occupation  oi  a  mill-seat,  unaccompanied 
by  such  a  length  of  time  as  will  afford  the  legal  presumption 
of  a  grant,  gives  no  exclusive  right  to  the  water.  {Piatt  v* 
Johnsofiy  15  Johns,  Rep,  213.)  Neither  of  the  parties  can  show 
an  occupancy  for  sucn  a  period  of  time.  They  stand,  there- 
fore, equal,  in  this  respect.  Each  party  has  a  right  to  use  his 
own  natural  advantages  in  a  lawful  manner. 

3.  The  question,  then,  is,  whether  the  defendants  have  used 
their  rights  in  a  lawful  and  reasonable  manner.  The  general 
rule  is,  that  all  persons  have  a  right  to  the  fi?ee  use  of  a  stream 
of  water  running  through  their  lands.  If  a  man  use  water  on 
hb  own  land  out  of  a  watercourse  running  through  his  land  to 
the  pond  of  B,,  whereby  B,^s  pond  is  not  so  full,  no  action 
hes,  if  he  does  not  divert  the  watercourse ;  (I  Comyii's  Dig. 
806.  Actum  on  the  case  for  a  ntUsance  C.)  and  the  rule  is 
founded  on  the  principle,  '^  That  an  action  does  not  lie  for  the 
reasonable  use  of  one's  right,  though  it  be  to  the  annoyance  of 
another.  (1  Comyn^s  Dig.  305.)  Kamesy  in  speaking  of  the 
exercise  of  opposite  rights,  lays  down  the  same  principle: 
Though  '^  the  exercising  my  right  will  not  justify  me  in  doing 
any  action  that  directly  harms  another — and  so  far  my  interest 
yields  to  his" — ^yet,  '^  that  in  exercising  my  right  I  am  not  an- 
swerable for  any  indirect  or  consequential  damage  that  another 
may  suffer ;  and  so  &r  the  interest  of  others  yields  to  mine." 
(1  Principles  of  Equity ,  46.  B.  1.  s.  1.)  As  a  consequence 
of  this  just  principfe,  every  person  may  enjoy  and  use  the  pe- 
culiar and  superior  local  advantages  he  may  possess  on  a  river 
or  stream,  for  his  own  benefit,  though  it  may,  in  its  conse 
quences,  be  detrimental  to  another.  This  principle  is  full) 
adopted  in  the  law  of  France.  (Code  Nap.  Art.  640,  641 
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644.)  (a)  The  same  princiiJe  is  laid  down  by  •the  Supreme  Albany, 
Court  of  Massaihusetts,  in  the  case  of  Westen  v.  Alden,  (8  {^^^J^- 
Mass.  Rep  136.)  It  was  decided  that  the  owner  of  land  aoi- 
joining  to  an  ancient  brook  of  running  water,  may  lawfully  use 
the  water  for  the  purposes  of  husbandry  or  irrigating  his  land ; 
and  if  the  owner  of  the  close  below  is  damaged  thereby,  no 
action  lies :  it  is  damnum  absque  in/uria.  No  doubt  an  action 
will  lie  for  diverting  a  watercourse.  Blackstone  (3  Comm. 
218.)  says, ''  it  is  a  nuisance  to  stop  or  divert  water  that  uses 
to  run  to  another's  meadow  or  mill ;"  and  he  cites  Fitzherbert^ 
{Nat  Brev,  184.)  who  speaks  only  of  a  diversion  of  the  water. 
The  position  is  true  only  when  confined  to  a  wanton  or  maU- 
cious  stoppage  of  the  water ;  or  where  the  plaintiff  has  a  pre* 
scriptive  right  to  the  water.  So,  when  Blackstone  speaks  of 
prior  occupancy  as  giving  '^a  property  in  the  current,"  he  must 
mean  such  an  occupancy  for  such  a  length  of  time  as  to  produce 
a  prescriptive  right.  All  the  cases  in  which  actions  have  been 
maintained  in  the  English  courts,  are  either  for  diverting  the 
stream,  or  causing  the  water  to  flaw  back ;  or  where  the  plaintiff 
has  a  prescriptive  right  to  the  water.  (Dyer  248.  (6.)  3  Mod, 
43.  I  mis.  114.  6  East,  21S.  10  Johns.  Rep.  241.)  Indeed, 
this  subject  has  been  fully  discussed,  and  the  principles  settled 
in  two  cases  which  have  arisen  in  this  court  (Palmar  v.  Mut- 
ligaUy  3  Caines,  307.  and  Piatt  v.  Johnson,  15  Johns.  Rep. 
213.)  There  must  be  a  diversion  of  the  stream  ;  an  unneces- 
sary waste  of  the  water ;  or  a  wanton  and  wilful  detention  of 
it,  to  afford  a  ground  of  action.  ^^  For  justice,"  sayjs  Lord 
Karnes,  '<  will  not  permit  a  man  to  exercise  his  right,  when  his 
intention  is  solely  to  hurt  another."  Now,  we  contend,  that 
there  was  no  evidence  in  this  case  of  any  wanton  detention  of 
the  water  by  the  defendants;  nor  can  any  wrong  motives  be 
imputed  to  them.  It  was  necessary  for  them,  in  order  to  use 
their  iron  works  advantageously,  to  shut  the  gates  while  the 
iron  was  heating.  Besides,  there  was  sufficient  evidence  to 
show  that  the  failure  of  water,  in  1815  and  1816,  was  owing 
to  the  severe  drought 

•4.  The  judge's  charge,  though  correct  as  to  the  law  as  far 
as  it  went,  was  calculated  to  mislead  the  jury,  by  not  explaining 
what  the  law  meant  by  an  '^  unreasonable,  improper,  and  unjust 
use  of  the  water." 

5.  Improper  evidence  was  admitted.  The  paper  containing 
a  statement  of  the  damages  sworn  to  by  the  plaintiffs'  counsel, 
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(a)  **  Celui  qni  a  une  toaroe  dam  ton  ibnda,  'pent  en  uatt  A  aa  Tolont^,  sanf 
le  droit  que  la  praprietaire  du  fbnda  inferieur  poorrait  ayoir  aequis  par  titre  oa 
par  prescription." 

<*Celai  dont  la  propriety  bord  nne  ean  eonrante,  autre  qne  eelle  qni  est 
doelar^e  dependance  dn  domaine  pnblique,  par  Tuticle,  dbc.^-pent  s'en  serrir 
a  son  paraage  pour  I'lrrigation  de  ses  i^ropri^tes." 

"  C«lui  dont  cette  eau  traverse  rherita^e,  peut  m^me  en  user  dans  rintervalle 
quVlle  y  parcoart,  mais  k  la  charge  de  la  rendre,  a  la  sortie  de  see  londs,  a  son 
•ours  ordinaire." 
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ought  not  to  have  been  allowed  to  go  to  the  jury.     {GUb.  Et*. 
2 1 ,  22.     1  Trials  per  Pais,  257.) 

Mitchell  and  Van  Vechtetiy  contra.  1.  The  jury,  by  their 
verdict,  have  found  that  the  injury  sustained  by  the  plaintiffs 
was  occasioned  by  the  unreasonable  and  improper  conduct  of 
the  defendants ;  and  it  is  not  correct  to  contend,  that  it  was 
owing  to  the  drought.  The  court  are  to  give  their  opinion  on 
the  facts  found  by  the  jury.  That  there  was  a  contrariety  of 
evidence  is  no  ground  for  a  new  trial.  (1  Wils,  22.  2  Str. 
1142.     3  irHs.  47.     3  Johns,  Rep,  271.) 

It  is  said  that  no  action  lies,  unless  there  has  been  a  diversion 
of  the  stream,  or  a  malicious  and  wanton  detention  of  it.  It 
is  conceded,  however,  that  for  throwing  back  water  on  a  mill 
above,  an  action  will  lie.  If  so,  why  should  not  the  owner  of 
a  mill  below  be  equally  protected?  It  is  not  essential  that  the 
injury  should  have  been  done  maliciously.  For  where  an  act 
is  done,  which,  consequentially  or  collaterally,  injures  another, 
an  action  on  the  case  lies.  For  every  wrong  there  must  be  d 
remedy.  (2  BL  Com,  122, 123.  217.  1  Karnes's  Pr,  Equ,  41, 
42.)  The  question  is,  whether  the  rights  of  the  plaintiffs  have 
been  infringed.  It  is  not  denied,  that  the  plaintiffs  have  all 
the  rights  which  were  in  Whitheck,  It  is  a  grant  of  the  water 
in  the  Kill,  But  even  where  there  is  a  presumption  of  grant 
arising  from  the  long  time  a  person  has  been  in  the  use  or  oc- 
cupation of  the  water  of  a  stream,  the  subsequent  grantee 
must  take  subject  to  such  grant.  {Bealy  v.  Shaw,  6  I^st,  209. 
214,  215.)  The  defendants,  claiming  under  !>.,  must  take 
subject  to  the  grant  to  the  plaintiiTs.  The  incorporeal  right  of 
the  plaintiffs  is  to  turn  the  water  of  the  Kill,  through  a  canal,  to 
their  mill ;  but  the  defendants  have  withheld  the  water,  *and 
thereby  infringed  the  right  of  the  plaintiffs.  There  is  no  ground 
for  the  suggestion  that  the  water  above  was  impliedly  reserved 
for  D.'«  mill.  The  covenants  in  the  deed  from  D,  to  W,  run 
with  the  land,  and  though  the  defendants  are  not  parties,  yet 
they  are  bound  by  them,  in  respect  to  the  land.  (5  Co,  16.  6. 
2  Bac,  Abr.  Cov.  E.  3.)  It  is  true,  the  plaintiffs  do  not  claim 
on  the  covenants,  but  they  refer  to  them  to  show  their  rights ; 
and  the  defendants  are  estopped  to  deny  them.  The  plaintiffs 
might  here  rest  their  cause ;  but  as  there  are  several  mills  above, 
on  the  same  stream,  it  is  important  to  have  the  rights  of  the 
owners  determined. 

2.  The  owner  of  a  mill  on  a  stream  of  water  is  bound  to 
let  the  natural  flow  of  the  stream  pass  on,  at  all  times,  to 
those  below  him.  It  is  conceded,  that  the  rights  of  all  the 
owners  of  mill-seats  on  the  same  stream  are,  in  this  respect, 
equal ;  that  is.  each  has  an  equal  right  to  use  the  natural  ad- 
vantages of  his  situation.  A  living  stream  passing  over  the 
land  of  several  persons,  is  a  privilege  or  advantage  derived  iirom 
nature,  and  incident  to  the  land.  This  natural  privilege  cannot 
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be  taken  away  or  destroyed  by  one  who  happens  to  be  above  Albany, 
the  others,  or  nearer  to  the  source  of  the  stream.  Prior  oecu-  J^n^^jT^^J^ 
pancy  cannot  vary  the  right,  unless  it  has  been  exclusive  )smd  Mxrritt 
uniqtemipted,  for  at  least  twenty  years.  These  principles  are  ^  ^• 
well  settled.  (6  East,  214,  215.  3  Caines,  307.  15  Johns.  ho"* 
Rep.  213.  2  Domat.  B.  1.  tit.  8.  s.  2.  383—385.)  The  party 
must  so  construct  his  dam,  and  so  use  the  water,  as  not  to 
injure  his  neighbors  below  in  the  enjoyment  of  the  water,  ac- 
cording to  its  natural  course.  {Sacknder  v.  Beers,  10  Johns. 
Rep.  241.)  The  only  qualification  is  the  case  of  a  prescrip- 
tion ;  but  no  prescriptive  right  can  be  set  up  here.  The  nat- 
ural right  is  to  raise  the  water  by  a  dam,  so  iar  as  to  set  your 
mill  in  operation ;  but  when  that  is  done,  you  must  let  the 
water  flow  over,  and  run  down,  so  that  others  may  use  it.  You 
cannot  stop  the  water  further,  or  longer,  than  is  absolutely 
necessary  for  the  enjoyment  of  your  natural  rights.  If  any 
injury  arise  from  such  a  lawful  and  reasonable  use  of  your 
righta,  no  action  lies.  Here  there  *was  no  necessity  for  de- 
taining the  water ;  for  the  defendants  might  have  used  the 
water  for  their  mills,  and  have  let  two  thirds  of  it  pass  on  to 
the  plaintiffs.  It  is  said,  that  the  defendants  might  use  the 
water  for  irrigation.  True;  but  they  cannot  exhaust  it  by 
such  a  use.  The  plaintiffs,  who  are  the  prior  occupants,  have 
expended  immense  sums  in  the  erection  and  improvements  of 
their  mills ;  and  if  the  doctrine  of  the  defendants  is  to  prevail, 
the  injury  to  the  plaintiffs  must  be  ruinous.  But  it  has  been 
insisted,  that  no  action  lies,  unless  for  diverting  the  stream ; 
but  that  doctrine  is  not  to  be  found  in  Comyn;  and  Lord 
Karnes,  after  much  fanciful  speculation,  comes  back  to  the  good 
old  rule,  sic  utere  tuo,  ut  alienum  non  ladas.  He  enumerates 
six  different  purposes  to  which  water  may  be  applied,  and 
which  ought  to  have  a  preference  to  other  objects ;  and  the  last 
and  lowest  of  these  purposes,  is  the  use  of  water  for  ma* 
chinery.  Now,  the  object  of  the  plaintiffs  being  to  grind  com, 
it  is,  according  to  this  writer,  to  be  preferred  to  that  of  the  de- 
fendants. An  action  for  the  diversion  of  a  stream  is,  substan- 
tially, an  action  for  depriving  the  plaintiff  of  the  use  of  the 
water  to  whicli  he  is  entitled.  The  injury  complained  of,  is 
the  being  deprived  of  the  use  of  the  water ;  the  manner  in 
which  this  has  been  done  can  make  no  difference,  if  the  rights 
of  the  plaintiff  have  been  infringed.  The  rights  of  the  parties 
being  equal,  the  defendants  must  so  use  their  rights  as  not  to 
injure  the  plaintiffs.  Where  a  defendant  had  a  piece  of  water 
supplied  by  a  stream,  from  which  a  mill  of  the  plaintifTs  was 
supplied,  and  the  defendant  sometimes  kept  back  the  water,  and 
at  other  times  let  it  out  in  such  quantities  that  the  mill  was  over- 
flowed, the  Court  of  Chancery  granted  an  injunction  to  restrain 
the  defendant  from  preventing  its  flowing  in  regular  quantities. 
(1  Ch.  Cos.  574.  1  Bra.  C.  C.  588.  1  Madd.  Ch.  129.  Saun- 
ders V.  Newman,  I  Bam.  fy  Aid.  Rep.  258.    Book  of  Assiscy 
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ALBANY,     146.     16  Vin.  Abr,  36.  tit.  Nuisanee,  pL  7.  9.  p.  27.  pi  21.  p. 
iMwrj,^.  29.  pi.  20.) 

3.  The  judge's  chaige  was  correct ;  he  did  not  misdirect  the 
jury. 

4.  As  to  the  objection,  that  the  statement  sworn  to  by  *the 
plaintiffs'  counsel  ought  not  to  have  been  delivered  to  the  jury. 
The  jury  may  take  with  them  any  paper  which  has  been  read 
in  evidence ;  {Tidd^s  Pr.  795.  3  Johns.  Rep.  252.)  and  under 
the  directions  given  by  the  judge,  there  was  no  danger  of  its 
having  any  improper  influence 

Henry,  in  reply.  The  rules  of  law  as  to  the  use  of  running 
water,  are  not  perfectly  clear  and  well  settled ;  and  if  the  court 
should  have  any  reason  to  doubt  whether  justice  has  been  done 
in  this  case,  they  will  direct  a  new  trial.  Except  in  seasons  of 
extraordinary  drought,  it  appears  that  the  plaintiffs  have  had 
an  abundant  supply  of  water  for  the  use  of  their  mills.  A 
drought  is  a  public  and  common  calamity ;  and  the  defendants, 
in  the  reasonable  and  customary  exercise  of  their  rights,  ought 
not  to  be  made  liable  for  the  damages  which  the  plaintiffs  may 
have  sustained  at  such  a  season. 

If  the  plaintiffs  have  not  acquired  by  grant  an  exclusive  right 
to  the  water  of  this  stream,  the  defendants  are  not  accountable 
to  them.  The  plaintiffs  were  limited  as  to  the  height  of  their 
dam  ;  undoubtedly  for  the  purpose  of  reserving  to  the  use  of 
the  grantor  and  his  assigns,  the  use  of  the  mill-seat  above. 
Parcel  or  not  may  be  shown  by  parol.  A  covenant  cannot 
rci^train,  if  the  grant  does  not.  It  does  not  run  with  the  land, 
if  the  party  has  no  interest  in  the  land.  The  plaintiffs  have 
n^thign  more  than  a  right,  in  common  with  the  defendants, 
whose  rights  are  the  same,  in  this  respect,  as  if  derived  from  a 
stranger.  It  is  true  that  the  mill  above  was  then  only  a  fulling- 
mill  ;  but  the  defendants  were  not  limited  in  the  use  of  the 
water  to  a  fulling-mill  only.  The  community  of  use  was  for 
any  kind  of  mills.  And,  unless  the  plaintiffs  can  show  an  ex- 
press and  exclusive  grant  or  prescription,  the  stream  is  to  be 
enjoyed  in  common,  by  all  the  occupants.  If  the  defendants 
nave  used  their  rights  for  their  own  benefit,  in  a  reasonable 
manner,  and  for  the  ordinary  purposes  of  their  mill,  they  ought 
not  to  be  answerable  for  any  indirect  or  consequential  damage. 
If  we  had  a  right  to  erect  a  mill,  which  cannot  be  denied,  we 
had  a  right  to  use  so  much  of  the  vi^ter  as  was  sufficient  to 
turn  it.  No  doubt,  an  action  lies  for  an  improper  or  unlavdul 
*U8e  of  the  water.  The  case  of  Saunders  t.  Newman,  (1  Bam. 
Sf  Aid,  Rep.  5258.)  was  for  forcing  hack  the  water,  and  injuring 
the  plaintiff's  mill.  The  obstruction  must  be  such  as  to  pre* 
vent  the  water  from  flowing  in  its  usual  and  accustomed  course 
The  principle  of  that  case  does  not  militate  against  the  defend- 
ants. The  doctrine  is,  that  the  water  of  a  running  stream 
cannot  be  so  obstructed  or  stopped  in  its  natural  flow,  as  to 
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mjure  another.  Now,  the  evidence  in  this  case  shows,  that  alb  an  v, 
there  has  been  no  waste  of  water  by  the  defendants,  nor  any  i*"^l^^; 
obstruction  of  its  natural  course.  The  plaintiffs  can  only  have 
a  dam  of  three  and  a  half  feet ;  and  the  defendants,  by  erecting 
an  excellent  dam,  to  raise  a  head  of  water,  have  done  a  thing 
most  beneficial  to  the  plaintiffs.  If  the  defendants  had  no 
right  to  do  this,  their  mills  may  be  as  well  destroyed.  If  the 
(acts  are  attentively  examined,  it  will  be  manifest,  that  the  want 
of  water  was  caused  by  the  drought  alone.  The  evidence 
shows  that  the  defendants  were  particularly  careful  to  use  the 
« water  in  a  manner  the  least  detrimental  to  the  plaintiffs.  £x« 
cept  in  the  months  of  Ju/y,  August,  and  September,  in  1815 
and  1816,  the  plaintiffs  had  water  enough.  (Here  the  counsel 
entered  into  a  particular  examination  of  the  fects.^  The  plain- 
tiffs saw  the  defendants  erecting  their  dam  and  mills,  and  never 
made  an  objection  or  complaint.  Equity  would  grant  an  in- 
junction against  a  suit  at  law,  under  such  circumstsmces.  (2 
Equ.  Cos.  Abr.  522.) 

The  jury  must  have  misunderstood  the  principles  of  law  laid 
down  by  the  judge,  or  disregarded  them ;  or  they  must  have 
been  led  to  believe,  fi'om  the  paper  delivered  to  them,  that  if 
the  defendants  had  detained  the  water  unreasonably,  the  plain- 
tiffs were  entitled  to  the  damages  stated,  without  making  allow- 
ance for  the  common  calamity  of  a  drought. 

Wood  WORTH,  J.,  delivered  the  opinion  of  the  court  In 
this  cause  the  defendants  apply  for  a  new  trial  on  several 
grounds:  1st.  That  the  verdict  is  against  law. 

2d.  That  the  judge  misdirected  Uie  jury,  and  admitted  im 
proper  evidence. 

3d.  That  the  verdict  is  against  the  weight  of  evidence. 

*4th.  That  the  damages  are  excessive.  .  ^  320  ) 

For  the  plaintiffs,  it  was  contended,  that,  in  consequence  of 
the  grant  from  David  Dejreest  to  Tliomas  L.  Whitbeck,  under 
whom  they  derived  title,  a  right  to  the  undisturbed  use  of  the 
water  was  acquired,  and  that  the  plaintiffs,  as  prior  grantees 
of  a  common  grantor,  and  as  prior  occupants  pursuant  to 
their  grant,  can  sustain  the  present  action  against  the  defend- 
ants^ and  are  entitled  to  recover  the  damages  they  have  sus- 
tained. The  grant  has  no  bearing  upon  the  point,  whether 
toe  defendants  are  liable,  but  leaves  it  to  be  decided  upon  dif- 
ferent principles.  Defreest  granted  two  acres  of  land,  the 
privilege  of  digging  a  raceway  or  canal,  and  also  of  erecting 
u  dam,  to  raise  the  water  three  feet  six  inches  higher  than  the 
dam  then  was,  with  liberty  to  draw  the  water  out  of  the  kill 
through  the  canal  so  to  be  dug.  The  words  of  the  grant  being 
definite  and  certain,  they  are  not  to  be  extended  by  construc- 
tion, so  as  to  deprive  the  grantor  of  his  mill  privileges  at  other 
places  on  the  same  stream.  WhitbecVs  grant  is  satisfied  by 
illowing  him  to  erect  a  dam,  and  by  means  thereof  to  draw  the 

253 


320  CASES  IN  THE  SUPREME  COURT 

ALBANY,     water  from  the  creek  to  the  canal :  it  does  not  convey  the  use 
f™i;7;J~;  of  all  the  water,  by  a  regular  flow,  uninterrupted  by  mills,  or 
Mbrritt     water  works  above  the  plaintiff's  dam,  and  within  the  limits 
V'  of  the  grantor's  right,  but  so  much  only  as  could  be  obtained 

Horr.  *  consistently  with  the  right  the  grantor  had,  to  erect  mills  and 
place  dams  above :  It  was  intended  that  each  party  should  have 
a  community  of  right  to  the  use  of  the  water,  leaving  the  ques- 
tion, what  shall  constitute  a  lawful  use,  to  be  settled  by  the 
general  principles  of  law,  independent  of  the  grant,  should  a 
conflict  arise,  thereafter,  between  the  grantor  and  grantee,  or 
their  assigns. 

Nor  does  the  prior  occupancy  of  the  plaintifis  ^ve  them  an 
exclusive  right  to  the  undisturbed  use  of  the  waters.  In  the 
case  of  Piatt  v.  Johnson  and  Rooty  (15  Johns,  Rep.  213.) 
TTiompson^  Ch.  J.,  says,  '*  To  give  such  an  extension  to  the 
doctrine  of  occupancy  would  be  dangerous  and  pernicious  in 
its  consequences.  The  elements  being  for  general  and  public 
use,  where  the  benefit  of  them  is  appropriated  to  individuals, 
f  *  32!  ]  by  occupancy,  this  occupancy  must  *be  regulated  and  guarded, 
with  a  view  to  the  individual  rights  of  all  who  have  an  interest 
in  their  enjoyment." 

Neither  party,  then,  having  a  superior  right,  by  grant  or  prior 
occupancy,  but  both  being  entitled  to  a  common  use,  the  in- 
quiry is.  Have  the  defendants  withheld  the  water  from  the  plain- 
tiffs' mill,  and  wasted  it  either  wantonly  or  unreasonably  ?  It 
is  a  question  of  law,  undoubtedly,  whether  the  facts  in  any 
given  case  establish  a  right  to  recover ;  what  the  facts  are,  is 
exclusively  within  the  province  of  the  jury,  subject  to  the  re- 
view of  the  court,  when  an  application  is  made  to  set  aside  the 
verdict.  The  common  use  of  the  water  of  a  stream,  by  persons 
having  mills  above,  is  frequently,  if  not  generally,  attended 
with  damage  and  loss  to  the  mills  below ;  but  that  is  incident 
to  that  common  use,  and,  for  the  most  part,  unavoidable.  If 
the  injury  is  trivial,  the  law  will  not  aObrd  redress ;  because 
every  person  who  builds  a  miQ  does  it  subject  to  this  contin 
gency.  The  person  owning  an  upper  mill  on  the  same  stream, 
has  a  lawful  right  to  use  the  water,  and  may  apply  it  in  order 
to  work  his  mills  to  the  best  advantage,  subject,  however,  to 
this  limitation,  that  if,  in  the  exercise  of  this  right,  and  in  con- 
sequence of  it,  the  mills  lower  down  the  stream  are  rendered 
useless  and  unproductive,  the  law,  in  that  case,  will  interpose, 
and  limit  this  common  right,  so  that  the  owners  of  the  lower 
mills  shall  enjoy  a  fair  participation ;  and  if,  thereby,  the  owners 
of  the  upper  mill  sustain  a  partial  loss  of  business  and  profits, 
they  cannot  justly  complain,  for  this  rule  requires  of  them  no 
more  than  to  conform  to  the  principle  upon  which  their  right 
is  founded.  It  cannot,  then,  be  admitted,  that  the  defendants 
may  use  the  water  as  they  please,  because  they  have  a  right  to 
a  common  use,  although  their  works  may  require  all  the  water, 
in  order  to  derive  the  greatest  profit.  The  plaintiffs'  rights 
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iiiu«t  De  regarded ;  they  must  participate  in  the  benefits  of  the  Albany, 
str  am,  to  a  reasonable  extent,  although  the  defendants'  profits  ^^«^fj^ 
in  ly  be  thereby  lessened.  If  the  defendants  insist  on  the  un- 
rj  itricted  use  of  the  water,  and  appropriate  it  accordingly,  and 
this  proves  destructive  to  the  mills  below,  the  law  in  that  case 
allows  the  party  injured  a  compensation  in  damages,  to  the 
extent  that,  under  all  the  circumstances,  shall  be  considered  an 
equivalent :  In  *that  event,  the  plaintiffs  receive  no  more  than 
they  would  have  realized  by  their  business,  had  the  defendants 
permitted  the  water  to  flow  in  a  reasonable  manner.  If  the 
defendants  had  run  short  heats  in  1815  and  1816,  it  would 
have  materially  benefited  the  plaintiffs'  mills  ;  whether  it  would 
have  enabled  the  plaintifis  to  manufacture  50  or  70  barrels  of 
flour  in  a  day,  is  not  ascertained,  but  there  is  no  doubt  that 
the  quantity  manufactured  would  have  been  considerably  in- 
creased. 

The  jury  have  passed  on  the  facts  submitted  to  them.  The 
verdict  ought  to  stand,  unless  it  is  against  the  weight  of  evi- 
dence, or  the  jury  were  misdirected  in  point  of  law.  It  is 
contended,  on  the  part  of  the  defendants,  that  the  judge  did 
not  instruct  the  jury  correctly,  as  to  the  law  applicable  to  the 
case.  After  having  stated  that  the  first  question  would  be, 
whether  the  injury  sustained  was  in  consequence  of  the  drought ; 
and,  secondly,  whether  the  plaintiffs'  dam  was  higher  than  it 
was  agreed  to  be,  the  judge  proceeded  to  state  the  law,  and 
illustrate  the  principles  upon  which  the  action  could  be  sus- 
tained. The  objection  seems  to  be,  that  the  charge  was  not 
explicit,  in  stating  what  was  right  and  lawful ;  but  submitted 
to  the  jury  "  whether  the  manner  in  which  the  defendant  had 
used  the  water,  in  1815  and  1816,  was  not  inconsistent  with 
the  plaintiffs'  right."  It  will  be  seen,  I  apprehend,  that  this  is 
a  mistaken  view  of  the  subject :  the  charge  admits  that  the 
parties  had  equal  rights  to  the  use  of  the  water,  but  that  it  was 
not  correct  to  say,  the  defendants  could  use  it  as  they  pleased ; 
although  they  were  entitled  to  the  use  of  all  the  water  of  the 
stream,  yet  they  could  not  lawfiiUy  use  it  ^^  in  an  unreasonable 
manner,  so  as  to  destroy  those  below  on  the  stream."  The 
judge  expluned  this  general  position  by  a  number  of  pertinent 
remarks,  and  intelligibly,  I  think,  stated  the  law  to  the  jury. 
The  gravamen  is,  that  the  injury  complained  of  is  destructive 
of  the  plaintiffs'  rights :  that,  if  the  principle  contended  for  by 
the  defendants  can  be  supported,  the  plaintiffs'  mills,  in  a  dry 
season,  would  be  nearly  useless.  How,  then,  could  the  jury 
be  in  doubt  as  to  the  law,  when  the  judge  informed  them  it 
was  unlawful  for  the  defendants  to  use  the  water  so  as  to  de- 
stroy the  mills  below,  and  then  ♦submitted  to  them,  whether 
the  manner  of  using  the  water  by  the  defendants  had  not  been 
materially  injurious,  and  destructive  to  the  plaintiffs'  mills. 
This  is  substantially  the  charge  as  delivered,  in  which  the  law 
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ALBANY^     was  corrcctiy  laid  down,  and  the  questions  of  feet  growing  out 
^^^!^^^,2^  of  ^^^  case  submitted,  in  a  proper  manner,  to  the  jury. 

But  it  is  urged,  that  tlie  paper  containing  a  calculation  of 
the  damikges  sustained  was  improperly  admitted.  The  judge 
observed  to  the  jury,  that  the  results  of  the  subtractions  and 
multiplications  on  the  paper  were  correct,  and  that  it  must  be 
used  only  to  ascertain  such  results,  but  not  in  relation  to  any 
other  ftct  proved  on  the  trial ;  it  could  not,  therefore,  come 
within  the  rule  which  prohiUts  the  delivery  of  writings  not 
sealed  to  the  jury,  when  they  retire  to  consider  of  their  verdict ; 
(1  Tidd,  Pr,  795.^  but  what  seems  to  remove  every  objection 
is,  that  it  may  fiurly  be  inferred,  that  the  jury  were  not  influ* 
enced  by  that  calculation  in  giving  their  verdict.  (3  Johm, 
Rep.  252.  Tidd.  799.  779.)  If  they  had  assumed  that  cal- 
culation, the  damages  would  have  been  considerably  more  than 
double ;  they  must  have,  then,  taken  a  different  rule  in  re- 
ducing the  damages  1,100  dollars  below  the  amount  claimed 
by  the  plaintiffs. 

It  is  further  contended,  that  the  verdict  is  against  the  weight 
of  evidence,  and  therefore  a  new  trial  ought  to  be  granted. 
The  question  is,  not  whether  the  court  might  have  differed 
from  the  jury,  had  the  fiicts  been  submitted  to  their  decision, 
but  whether  the  testimony  is  so  unequally  balanced,  that,  in 
the  exercise  of  a  sound  discretion,  they  are  required  to  send 
the  cause  to  another  jury.  Without  going  into  a  detail  of  the 
evidence,  I  think  I  am  warranted  in  saying,  that,  although 
there  was  conflicting  testimony,  and  some  diiierence  of  opin- 
ion, whether  the  injury  sustained  was  in  consequence  of  the 
drought  in  1815  and  1816,  there  is  but  little  doubt  that  the 
natural  flow  of  the  water,  uninterrupted  by  the  defendants' 
works,  would  have  been  suflScient,  or  nearly  so,  for  the  plain- 
tiffs' mills ;  and  that,  low  as  the  stream  was,  during  those 
seasons,  had  the  defendants  allowed  the  plaintiffs  that  reasona- 
ble participation  in  the  use  of  the  water,  which  by  law  they 
had  a  right  to  require,  the  damage  sustained  would  have  been 
materially  less,  if  *not  inconsiderable ;  but,  allowing  that  the 
evidence  does  not  conclusively  establish  this  fact,  I  am  satis- 
fied that  the  verdict  on  this  point  was  not  against  the  weight 
of  evidence.  With  respect  to  the  question,  whether  the  use 
of  the  water  by  the  defendants  was  such  as  to  prove  ruinous 
and  destructive  to  the  plaintiffs'  mills,  it  cannot  well  be  doubted, 
that  if  the  injury  was  not  occasioned  by  the  drought,  it  resulted 
from  the  acts  of  the  defendants.  Their  works  required  double 
the  quantity  of  water  used  by  the  plaintiffs'  mills ;  they  shut 
down  their  gates  for  several  hours,  and  then  let  out  the  water 
in  torrents ;  the  plaintifis'  dam  could  not  be  constructed  so  as 
to  detain  more  than  a  small  portion ;  the  surplus  was,  conse- 
quently, wasted.  The  jury,  on  a  review  of  the  testimony, 
must  have  been  satisfied  that  the  plaintiffs  had  made  out  a  case 
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entitling  them  to  redress,  according  to  the  general  principles     Albany, 
of  law  laid  down  by  the  judge ;  and  the  court  consider  tliat  ^.^^^I^^J^ 
evidence  sufficient  to  warrant  such  a  conclusion.  Mkhritt 

It  has  been  argued,  that  the  damages  are  excessive,  and  that  b,^,  J^fr- 
the  judge  should  have  instructed  the  jury,  that  if  the  defend-  u.rr 
ants  were  liable,  it  could  only  be  for  the  use  of  the  water 
beyond  tlieir  relative  proportion.  The  court  do  not  perceive 
any  misdirection  in  this  particular  ;  it  followed,  as  a  necessary 
consequence  from  the  charge,  that,  in  estimating  the  damages, 
the  jury  must  be  governed  by  this  principle.  It  is  not  claimed 
by  the  plaintiffs,  that  any  right  to  recover  arises  for  the  use  of 
such  relative  proportion,  but  that  the  defendants,  having  un- 
reasonably appropriated  the  water,  in  carrying  on  their  own 
works,  so  as  to  deprive  the  plaintiffs  of  a  beneficial  use  of  it, 
thereby  made  themselves  liable.  In  assessing  the  damages,  it 
was  undoubtedly  proper  to  consider,  that  in  1815  and  1816, 
there  was  a  great  drought,  and  to  make  all  proper  deductions, 
as  far  as  that  cause  had  contributed  to  the  plaintiffs'  injury ; 
there  is  no  reasonable  ground  to  believe,  that  the  jury  were 
inattentive  to  this  circumstance ;  the  amount  of  the  verdict  is 
less  than  one  half  of  the  damages  proved. 

Iq  refusing  to  grant  a  new  trial,  the  court  do  not  intend 
to  question  the  law  in  Piatt  v.  Johnson  fy  Root,  (15  Johns. 
Rep.  2L3.)  This  case  is  clearly  distin^ulFhed,  and  docs 
*not  impair  that  decision.  In  the  case  referred  to,  the  court  f  *  325  ) 
say,  '^  The  principle  sought  to  be  established  is,  that  a  previ- 
ous occupancy  of  land  upon  a  stream  of  water,  and  .an  ap- 
propriation of  the  water  to  the  purposes  of  a  mill,  gives  such 
a  right  to  the  stream  in  its  whole  extent  above,  as  to  control  the 
use  of  the  water,  so  as  to  prevent  any  subsequent  occupant  from 
using  or  detaining  the  water  to  the  least  injury  or  prejudice  of 
the  first  occupant ;  that  unless  the  principle  thus  broadly  ttited, 
could  be  supported,  the  plaintiff  must  fail." 

Now,  in  this  case,  the  right  to  recover  is  not  placed  on  the 
ground  of  prior  occupancy,  and  when  the  facts  in  the  two  cases 
are  compared,  it  will  be  seen  they  are  materially  different.  In 
Piatt  v.  Jjhnson  fy  Root,  it  is  stated,  "  that  in  very  dry  seasons 
the  plaintiff  had  occasionally  to  wait  for  the  water,  until  the 
defendants  had  raised  a  pond  sufficient  to  turn  their  mills ;" 
it  is  not  alleged,  that  the  water  was  let  out  in  such  quantities 
as  to  become  lost  to  the  plaintiff,  or  to  deprive  him  of  a  benefi- 
cial use,  but,  on  the  contrary,  ^'  he  might  so  alter  his  dam  as 
',o  save  all  the  waste  water;  that  in  dry  seasons  the  usual 
quantity  of  water  in  the  stream  was  sufficient  to  grind  from 
ten  to  twenty  bushels  in  a  day,  but  when  the  grist-mill  had  a 
full  head  of  water,  it  would  grind  sixty  or  seventy  bushels  a 
day,  and  that  the  plaintiffs  mills  were  turned  with  much  more 
force  when  the  defendants  raised  their  gates^  by  reason  of  the 
increased  quantity  of  water."  From  this  statement,  it  is  evi- 
dent that  the  plaintiffs  damages  must  have  been  trifling ;  mat 
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ALBANY,    there  could  have  been  no  well  founded  complaint  that  the  watci 
(^^J^J^^j^,!^*  wafl  wasted,  but,  on  the  contrary,  it  may  be  inferred,  that  the 
TiLLMAir      defendant's  dam  was  rather  beneficial  to  the   plaintiff  than 


-,-   ^-  otherwise. 

Whkklkr. 


The  court  are,  accordingly,  of  opinion,  that  the  motion  for  a 
new  trial  must  be  denied,  (a) 

Motion  denied. 


see! 


c)  Vi<to   LMyjton  t.  Adama,  6  Onottif  175*     Afjlef  r.  B9eker,  7  Coweitf 


1*326]  *TiLLMAN  against  Wheeler,  (a) 

Jte*~  ^LS  ^^  ERROR  to  the  Court  of  Common  Pleas  of  Ontario 
of ^ooSsoir the  county.  Wktehr  brought  a  suit  in  the  court  below,  on  a 
'*)Sd*^'^'  ^!Ud  pr^n^^T  note,  dated  the  7th  of  Jtmt^  1815,  made  by  Frands 
to  give  hlS^  Moore  and  Jeremiah  Abbtfj  payable  to  the  plaintiff,  or  order,  on 
eo!^  emJo  *  ^^^ch  ^  defendant  below,  TiUmany  had  endorsed  his  name 
oTMUsriultoiy  in  blank.  The  declaration  contained  several  counts,  one  of 
bnm"!^*  t  '^  ^hich  stated,  that  whereas,  &c.,  in  consideration  that  the  plain- 
pbilifiir  a^Dote  tiff,  at  the  special  instance  and  request  of  the  defendant,  would 
T^Iije^to  th'c  ^^  ^^^  deliver  to  F,  JM,  and  J,  A,  divers  goods,  itc,  of  the 
pilumlff,  or  oi^  value  of  200  dollars,  on  a  credit,  to  be  paid  on  the  7th  of  June. 
b^*^\iic*dcfrl!£  ^^^  next;  and  that  the  plaintiff  would,  at  the  like  special  in- 
ani  in  blank,  stancc  and  rcqucst,  receive  of  and  from  the  said  jP.  M.  and  /. 
S^rolr  ^t^  ^'^  ^®*'  certain  promissory  note  in  writing,  made  by  the  said  F. 
ihe|^nme,  ^d  AJT.  and  J.  A,,  bearing  date,  &c.,  whereby  the  said  F.  M.  and 
KwIds'to^A  ^  J'  A.^  for  value  received,  promised  to  pay  to  the  plaintiff,  ^lc. 
In  an  ac'uon  the  Said  sum  of  200  dollars,  on  the  7th  day  of  June  next,  with 
pli^haiffmiMt  "®®'  *^^  "*  consideration  that  the  plaintiff  would  give  time  for 
the  dercudani.  the  payment  of  the  said  sum  of  200  dollars  until  the  7th  of  Jim«, 
"e^^**  u'tJi  ^^^  tkexiy  according  to  the  tenor  and  effect  of  the  said  promis- 
heid,  thai  the  sory  uoto,  the  defendant,  by  a  certain  note  or  memorandum  in 
nSfTibie  as"a  ^ri^^g?  signed  by  the  defendant,  and  endorsed  upcm  the  back 
gwtraidtt;  the  of  the  Said  promissory  note,  then  and  there  undertook  and 
«em  ^'"te'v^r  ^Jthfully  promised  the  said  plaintiff  to  guaranty  to  him  the 
having     bren  payment  of  the  said  sum  of  200  dollars,  with  the  interest,  at 

ally'*  "cxpreM  ^^^  *™®  '**  ^^^  ^^  ^^^^  specified ;  and  the  plaintiff  averted, 
luaranty.  And,  that,  coufidiug  in  the  Said  promise  and  undertaking  of  the  de- 
pl^of  ^to^  the  fendant,  he  did  sell  and  deliver  to  F.  M  and  /.  A.  the  goods, 
contrary,  it  was  (l^.jOH  a  Credit,  &c.,  and  took  their  said  promissory  note,  &c., 
*,ujrfc»l' and  although,  &c. 

ant        meant      The  defendant  pleaded  non  assttmpsit,  with  notice  of  special 
[  *  327  ]       matter  to  be  given  in  evidence.     At  the  trial,  the  ^plaintiff 
meniy  lo  be-  produccd  the  note  signed  by  F.  M.  and  J.  ^.,  as  above  men 
ifMSkv-^r'^wTih  ticmed,  on  which  was  £ndors<^d  the  name  of  the  defendant  in 
«lUie  rjght*^-  blank,  without  any  other  writing  thereon.     The  plaintiff  proved 

^^^^^*^*^'  (a)  Thia  and  the  two  foliowimr  caaea  were  decided  in  OctoUr  term. 
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tliat  the  makers  of  the  note,  being  desirous  to  purchase  of  the     ALBANY, 

plaintiflf  a  quantity  of  leather,  on  a  credit,  offered  to  give  their  J*""^*'^'  ^^ao. 

joint  note ;  but  the  plaintiff  refused  to  sell  the  leather  to  them     Tillhan 

on  a  credit,  unless  they  procured  a  good  endorsor  or  satisfectory  ^• 

security,  and,  among  other  persons,  he  named  TUlmanf  as  a  ^^^' 

person  with  whose  security  he  would  be  satisfied ;  that  F.  M. 

and  /.  A.  soon  afterwards  applied  to  the  plaintiff  for  the  leather, 

and  produced  the  above  mentioned  note,  executed  by  them, 

and  endorsed  by  Tillman  in  blank,  but  without  any  agreement 

or  undertaking,  in  writing,  to  guaranty  the  payment  of  it ;  and 

the  plaintiff,  in  consideration  of  the  note,  and  solely  on  the 

responsibility  of  Tillman^  as  he  then  declared,  sold  the  leather 

to  the  said  F,  M.  and  J.  A.y  &c. ;  but  Tillman  was  not  present 

or  privy  to  any  of  the  conversation  between  the  plaintiff  and 

the  makers  of  the  note.     The  plaintiff  having  rested  his  cause 

on  this  evidence,  the  defendant's  counsel  insisted  that  he  had 

not  given  sufficient  evidence  to  support  his  action ;  not  having 

proved  any  express  or  implied  agreement  oil  the  part  of  the 

defendant  to  guaranty  the   payment  of  the  note ;  and  who 

could  not  be  made  Kable  in  any  other  way  than  as  endorsor  of 

the  note.     The  plain tifTs  counsel  insisted,  that  the  plaintiff 

having  refused  to  sell  his  goods  without  security,  and  having, 

in  consideration  of  the  note  so  made  and  endorsed,  sold  and 

delivered  the  goods,  the  defendant  ought  to  be  considered  as 

having  guarantied  the  payment  of  the  note,  and  to  be  charged 

with  the  payment  thereof,  and  that  the  plaintiff  had  a  right  to 

enter  over  the  name  of  the  defendant  a  guaranty  comporting 

with  the  counts  in  the  declaration,  so  as  to  take  the  case  out 

of  the  statute  of  frauds.     The  court  declared  their  opinion  to 

be,  and  so  charged  the  jury,  that,  under  the  facts  proved,  the 

plaintiff  was  entitled  to  recover  the  amount  of  the  note  of 

the  defendant ;  that  the  plaintiff  was  not  bound  to  prove  any 

express  promise  in  writing  by  the  defendant,  further  than  had 

been  already  shown ;  and  as,  by  reason  of  the  note  so  endorsed, 

the  plaintiff  *had  parted  with  his  property,  the  defendant  was       [  *  328  J 

to  be  considered  as  having  guarantied  the  payment  of  the  note. 

The  jury  accordingly  found  a  verdict  for  the  plaintiff  for  237 

dollars  and  66  cents. 

A  bill  of  exceptions  was  tendered  to  the  opinion  of  the 
court,  on  which  the  writ  of  error  was  brought. 

Townsendy  for  the  plaintiff  in  error,  contended,  that  the 
plaintiff  in  eror  was  to  be  considered  as  an  endorsor  only  of 
the  note,  and  could  not  be  made  liable  as  a  guarantee.  He 
cited  Nelson  v.  Dubois^  (13  Johns.  Rep.  175.)  HerricJc  v. 
Carman,  (12  Johns.  Rep.  159.)  and  Campbell  r.  Butler,  (14 
Johns.  Rep.  349.)  as  bearing  on  the  question.  Here  there  was 
no  express  guaranty  written  over  the  name  of  the  plaintiff  in 
error ;  and  the  proof,  therefore,  did  not  support  the  declaration  ; 
and,  according  to  the  opinion  of  Spencer^  J.,  in  Herrick  v.  Car* 
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ALBANY,     man,  in  absence  of  any  proof  to  the  contrary^  it  must  be  in- 
^**|JJ^;J7;^,^^'  tended  that  Tillman  meant  only  to  become  the  second  endomor^ 
TiLLNAK      with  all  the  rishts  incident  to  that  situation. 

^-         '     Again  ;  if  i'.  was  sued  as  a  surety  or  guarantee,  the  plaintiff 
was  bound  to  show  that  he  had  resorted  to  the  principal  for 
payment,   without  effect.     (2  Johns,  Cases,  409.     15  Johns 
Rep.  425.) 

a  Parker y  contra,  insisted,  that  T.  was  to  be  considered  as 

an  original  party  or  guarantee  of  the  note.     {Leonard  v.  Vre- 
denberghy  8  Johns.  Hep.  29.)     The  court  will  presume  that  the 
blank  endorsement  was  filled  up,  so  as  to  support  the  decia- 
ration.     (JPan^um  v.  Ramsay,  1 1  Johns.  Rep.  141.    Elting  v 
Vanderlyn,  4  Johns.  Rep.  237.) 

Yates,  J.,  delivered  the  opinion  of  the  court.  It  does  not 
appear  from  the  return,  that  Tillman  knew  for  what  purpose 
the  note  was  designed,  or  that  there  was  any  promise  to,  oi 
communication  between,  him  and  the  holder  of  the  note ;  nor 
is  any  liability  shown,  except  such  as  he  would  be  subject  to  as 
the  endorsor  of  an  ordinary  negotiable  promissory  note. 

This  case  is  not  distinguishable  from  Herrick  v.  Carman, 
^    f  *  629  ,       *{12  Johns.  Rep.  159.)  except  that  the  suit  was  in  that  case 

brought  against  the  person  signing,  as  endorsor;  and  in  this 
case,  on  the  implied  special  agreement  or  guaranty.  They  do 
not,  however,  vary  in  principle.  The  liabiUty  in  this  case  was 
Jie  same.  For  aught  that  appears,  Tillman,  for  the  accommo 
lation  of  the  drawers,  and  the  original  payee,  or  first  endorsor 
»«iay  have  put  his  name  on  the  note  as  second  endorsor,  on  the 
responsibility  of  the  payee ;  this  is  the  legal  presumption  from 
the  appearance  of  tlie  paper,  without  any  explanatory  proof, 
or  a  special  undertaking  on  the  part  of  Tillman ,  who  docs  not 
appear  to  have  known  any  thing  of  tiie  original  contract  be- 
tween the  drawers  and  the  payee ;  nor  can  the  court  infer  from 
any  thing  in  the  case,  that  he  was  privy  thereto.  In  the  cases 
cited  from  13  Johns.  Rep.  175.  14  Johns.  Rep.  349.  and  15 
Johns.  Rep.  425.,  the  endorsor  had  either  been  present  and 
agreed  to  guaranty  the  payment,  or  it  appeared  in  proof  that 
he  knew  the  extent  of  his  endorsement  to  be  as  alleged,  which 
is  not  the  case  here. 

The  proof,  that  Wheeler  declared  he  delivered  the  goods 
solely  on  the  responsibility  of  Tollman,  cannot  vary  the  nature 
of  the  paper  he  gave,  unless  it  should  also  appear  that  such  dec- 
laration was  made  to  Tillman,  or  was  known  to  him,  at  least, 
before  he  endorsed  the  note ;  but  that  does  not  appear.  If, 
under  the  circumstances  of  this  case,  tlie  endorsement  be  con- 
strued to  be  a  special  guaranty,  and  an  original  contract  in 
consideration  of  the  delivery  of  goods,  there  is  no  casein  which 
a  note,  innocently  endorsed  by  a  second  endorsor,  previous  to 
the  endorsement  by  the  first,  in  which,  without  his  knowledge, 
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(he  responsibility  may  not  be  varied.      The  judgment  below     4LR\ny, 
must  be  reversed,  and  a  venire  de  novo  issue,  returnable  at  the  ^^^^l  '^^ 
next  Ontario  circuit.  tiAKTih 

Judgment  reversed.        ^  ^- 


Af  ARTiN  against  WilliamSi  Executor  of  Williams  "  *  ^30  J 

IN  ERROR,  to  the  Court  of  Common  Pleas  of  Washiwion  in  an  actiuu 
county.  fVilliamSy  as  executory  &c.,  brought  an  action  of  a*-  broughr"Se 
stunpsit  against  Martin^  in  the  court  below.  The  declaration  thau  six  ^om-s 
contained  three  counts:  1.  An  insimxd  compxUassent,  with  the  JJ^cnwil^  't^'^^« 
testator,  and  a  promise  to  pay  him.  2.  An  insimvl  computassenty  not  ueccs^nry 
with  the  testator,  and  a  promise  to  pay  the  plaintiff,  as  executor,  pro^^  wUhu 
3.  An  insimid  computassenty  with  the  plaintiff,  as  executor,  and  ^^  &»  yean) 
a  promise  to  pay  him.  The  defendant  pleaded :  1.  Non  assump-  nckno^ed^-^" 
iit.  2.  Non  assumpsit  infra  sex  annos.  To  the  second  plea,  ycni  of  ^^ 
the  plaintiff  replied,  that  the  defendant  did  assume,  dLc,  within  ,ix  ^' j^ea^"  "1! 
six  years,  &c.  »ufficiciii  to  r«- 

At  the  trial,  the  plaintiff  below  produced  a  book,  in  which  [^tu*„..?^!^"h« 
was  written:  "12th  August y  1799,  then  settled  accounts,  •tai"»«-  So, 
obligations,  and  all  matters  and  things  to  this  date,  and  due  ibnd^u*  \i\'on 
John  fViUiams  670  dollars  and  24  cents — John  Williams.'^  to  «|-o/ a  de. 
*'  Received  of  the  above,  450  dollars,  and  then  due,  on  a  final  [he*'  pi^ltim 
settlement,  to  John  fViUiamSy  175  dollars  24  cents;'  signed,  ^*»'<*  accrued 
"  John  Williams y  Walter  Martin.'^ — "  14th,  received  of  fr alter  yeBrsbefwexhi' 
Martifiy  Esquire,  100  dollars ;"  leaving  a  balance  due  of  75  ^^s^?%  of  ^ 
dollars.  A  witness  for  the  plaintiff  proved,  that  four  or  five  ^cessary'  iha! 
years  before  the  trial,  the  defendant  told  him  that  he  and  the  !*"»  defoudain 
testator  had  settled,  and  that  he  had  paid  the  testator  all  but  Mnex^  "o  i^< 
75  dollars.  The  plaintiff  having  rested  his  cause,  the  defend-  P*«»'  i\M\xU\ 
ant's  counsel  moved  for  a  nonsuit,  which  was  overruled.  The  to  pay^  within 
defendant  then  offered  to  prove,  that  in  the  life  time  of  the  tes-  ^^  •>  ^eorsi 
tator,  the  defendant  and  James  Hawley  were  partners  in  trade,  objecUou  Uiat 
and,  as  partners,  sold  and  delivered  goods  to  the  testator,  to  the  Jjf^^^  ^*™**b^* 
amount  of  300  dollars;  and  that  Hawley  aflerwards,  and  be-  Mt^  off  was  not 
fore  the  death  of  the  testator,  and  before  the  commencement  JJ^^he"3efcMi- 
of  this  suit,  assigned  the  said  debt  or  demand  to  the  defend-  oDt,  but  hod 
ant ;  and  that  after  the  death  of  the  testator,  the  plaintiff,  his  l^him't^'S? 
executor,  undertook  and  promised  to  pay  the  defendant  the  signment  beiuc 
300  dollars ;  and  which  sum  he  offered  to  *set  off.  This  evi-  [  *  331  J 
dence  was  objected  to,  on.  the  ground,  that  the  demand  was  »>efore  the  com- 

■  i«i  *•!•••  *it  '^1   mencemcal   ol 

barred  by  the  statute  of  limitations.  And  the  court  rejected  the  tuit. 
the  evidence,  because  the  defendant  had  not  stated  in  his  m^ 
tice,  annexed  to  his  plea,  that  he  should  rely  on  the  new 
promise  of  the  plaintiff.  The  jury,  under  the  direction  of  the 
court,  found  a  verdict  for  the  plaintiff,  to  the  amount  of  his 
damages. 
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ALBANr,        The  defendant  tendered  a  bill  of  exeeptkms  to  the  opinion 
•J^^J^IJ^^^^,^^-  of  the  court  below,  on  which  a  writ  of  error  was  brought;  and 
Marti*      On  the  retum  to  which,  the  case  was  submitted  to  Uie  court 
Will'  without  argument 

Yates,  J.,  delivered  the  opinion  of  the  court.  The  state* 
ment  of  the  defendant,  that  he  and  the  testator  had  settled^  and 
that  he  had  paid  him  all  but  75  dollars,  is  an  acknowledgment 
of  the  debt.  In  Johnson  v.  BeardsUe,  (15  Johns.  Rep.  A.\  ihis 
court  decided,  that  an  acknowledgment  of  the  debt  is  evidence 
Bufficifmt  for  the  jury  to  presume  a  new  promise,  when,  as  in 
this  case,  it  was  not  accompanied  with  a  protestation  against 
paying  it  The  motion  for  a  nonsuit  was,  therefore,  correctly 
overruled,  (a) 

But  the  testimony  offered  to  prove  the  amount  claimed  as  a 
set-off,  ought  not  to  have  been  rejected,  on  the  ground  of  the 
statute  of  limitations,  when  it  was  accompanied  with  a  new 
promise  on  the  part  of  the  executor  to  pay.  Though  the 
facts  offered  to  be  proved,  do  not  state  the  promise  of 
the  plaintiff,  as  executor,  &c.,  to  have  been  made  within 
six  years,  we  have  a  right  to  infer  that  it  was  so  under- 
.  .  stood  at  the  time,  as  the  ground  on  which  the  court  over- 
ruled the  testimony  is  stated  to  have  been,  because  it  did 
not  appear,  by  the  notice  annexed  to  the  plea,  that  the 
defendant  intended  to  rely  on  the  new  promise.  It  might  as 
well  be  said,  that  in  a  declaration  on  a  note  of  hand,  where 
the  suit  is  commenced  six  years  afler  the  date  of  the  note,  an 
averment  of  a  promise  within  that  period  would  be  necessary. 
And  it  is  no  more  necessary  for  the  notice  to  contain  an  aver- 
ment that  the  defendant  relied  on  the  new  promise.  He  relied 
on  the  debt  due  from  the  plaintiff'jB  testator,  which  had  been 
assigned  to  him,  as  a  pro{)er  subject  of  set-off,  and  was  prepared 
to  meet  the  objection  to  it,  arising  ^'from  the  statute  of  limita- 
I  *  332  ]  tions,  by  proving  a  promise  on  the  part  of  the  executor  to  pay 
it,  which  could  not  be  the  case  without  an  express  reference  to 
the  original  debt 

The  notice  annexed  to  the  plea  is  not  in  the  record  or  case ; 
but  it  seems  to  have  been  admitted  on  the  trial,  that  it  would 
have  been  sufficient  if  it  had  stated  that  the  defendant  intended 
to  rely  on  the  new  promise.     It  must,  therefore,  he  taken  for 

S anted,  that  it  contained  the  original  debt  due  Martin  and 
awley,  and  the  assignment  of  it  to  the  defendant,  previous 
to  the  death  of  the  testator  and  to  the  commencement  of  the 
suit. 

That  an  account  thus  assigned  is  deemed  a  proper  subject 
of  set-off,  is  now  well  settled.    The  broad  principle  laid  down 

(a)  Vide  Bradley  ▼.  Fidd,  3  WendelVs  Htp.  27S.  Doskout  v.  TI^himmi,  90 
Mtu.  Rep.  277.  Bryar  ▼.  Wilcock*,  3  Cowem,  159.  Clarh  ▼.  Duiek^^  9  Cawmh 
674.     Schermerhom  v.  Schervurhornf  5  WcndtlVa  Reo.  513. 
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in  TuUh  V.  Bebee,  (8  Johns.  Rep.  152.^  clearly  embraces  it.  Albany, 

But  as  no  objection  was  made  to  it  on  this  ground  at  the  trial,  •'""'^ry,  i^ao 

the  question  is  not  now  before  us.     For  the  reasons  before  Pick^msos 

mentioned,  the  judgment  must  be  reversed,  and  a  venire  de  ^ j;;, 
fijVQ  issue,  returnable  at  the  next  Wtmhington  county  circuit. 

Judgment  reversed. 


Cook. 


Dickenson  against  Cook, 

THIS  was  an  action  of  trover  for  a  pair  of  horses,  harness,  where  tua 
and  wagon,  a  table,  clock,  bureau,  ten  pictures,  six  chairs,  &c.  E^s"J;'a  sde 

A  judgment  was  recovered  in  this  court  by  Roswell  Reed  under  an  exe- 
against  Tkamas  H.  Hoghfaling,  on  which  a  writ  of  fieri  facias  SlJmlo're^^iaTu 
was  issued  in  May,  1817,  to  the  sherifT  of  the  county  of  Greeive,  in  possci^sion  c>r 
returnable  at  the  next  August  term,  with  directions  to  levy  J^orc'^^'uln^  ''^ 
1,087  dollars,  with  interest,  &c.  The  property  *specified  in  [  *333  ) 
the  declaration,  being  in  the  possession  of  Hoghtalingy  was  year  after  ib« 
levied  upon,  and,  except  the  wagon,  sold  by  the  sheriff  under  J^^rocm"*^'" 
the  execution  in  Juney  1817,  and  purchased  bv  the  pla'mtiff;  iwccn  them^oi 
the  plaintiff  proved  that  the  wagon  never  was  the  property  of  -^ ^^y^^^L 
the  defendant,  but  belonged  to  the  plaintiff.  The  plaintiff  for  the  use  or 
proved  that  the  defendant,  in  Jane,  1818,  levied  on  the  prop-  ^nnfuhfg' ilml 
erty  in  question,  being  then  in  possession  of  JET,  and  sold  the  toseii  someoi 

«amp  lheni.amlappl.r 

P*""^'  ^  ^  tlic  prooceclii  lo 

The  defendant  proved  that,  as  deputy  sheriff,  he  levied  on  b»« <»**•'  ."«<*. «»« 
the  property  in  question  in  June,  1818,  by  virtue  oi  ^  fieri  ISIlto^beTniuHl 
facias  issued  out  of  the  Court  of  Common  Pleas,  in  May,  1818,  n^oni  and  void. 
on  a  judgment  in  that  court  against  the  said  H.,  in  ravor  of  ^^ur^credi- 
Philip  Conine,  and  sold  the  same  ;  and  that  after  the  purchase  tor,  under  whose 
above  mentioned  by  the  plaintiff,  the  property  had  remained  in  ^m  "^'^'"go^di 
the  possession  of  JEf.,  until  it  was  so  taken  and  sold  by  the  ^^re  taken  a»d 
defendant. 

It  w^as  proved,  on  the  part  of  the  defendant,  that,  besides 
the  articles  specified  in  the  declaration  of  the  plaintiff,  he  pur- 
chased at  the  same  sale  of  the  sheriff,  30  cords  of  wood,  40 
cords  of  hemlock  wood,  two  cows,  one  bull,  a  ^teer,  four 
bushels  of  rye  for  seed,  a  fanning  mill,  a  sleigh,  oats,  com,  and 
flax  in  the  ground,  hay,  a  plough,  &c.,  and  that  he  took  away 
only  the  wagon,  the  cow  and  steer,  leaving  all  the  rest  of  the 
property  purchased  by  him  in  the  possession  and  use  of  H., 
who  continued  in  possession  thereof  until  the  sale  by  the  de- 
fendant :  that  H.  used  the  horses,  and  fed  tliem  with  the  grain 
and  hay  so  purchased  by  the  plaintiff;  and  that  H.  sold  eight 
or  ten  cords  of  the  wood.  It  was  [M-oved  that  there  was  no 
agreement  between  the  plaintiff  and  J/.,  relative  to  the  property 
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ALBANY,     SO  left  in  the  possession  of  H.^  and  that  nothing  was  paid  by 
.•Diwiy^^i^.  jj  ^^  ^jjg  plaintiff  for  the  use  of  it. 

iiicKBirsoH        It  was  also  proved,  that  H,  owed  the  plaintiff  900  dollars. 
^*  for  a  house  which  he  purchased  of  him,  and  on  which  he  gave 

a  mortgage  to  the  plaintiff  to  secure  the  purchase  money. 
That  the  plaintiff  owed  JR.  Reed  1000  dollars,  for  which  he 
had  executed  a  mortgage  on  the  same  house  and  other  prop- 
erty, and  the  plaintiff  proposed  to  R.  to  advance  If.  100  dol- 
lars, and  that  a  judgment  should  be  entered  up  against  //.  in 
I  •  334  J  /l.»4  name,  for  1000  dollars,  and  that  the  plaintiff  *8hould  as- 
sign to  R.  H.^s  mortgage  to  the  plaintiff,  which  was  accordingly 
done,  the  plaintiff  warranting  to  R.  that  the  property  should 
produce  1000  dollars..  That  the  execution  was  taken  out  on 
the  judgment,  at  the  instance  of  the  plaintiff,  who  with  R.  at- 
tended the  sheriff's  sale,  and  that  R.  bid  off  the  personal 
property  of  H.,  for  the  purpose  of  enabhng  him  to  fulfil  his 
engagement  to  R,  The  real  estate  was  purchased  by  R,  for 
675  dollars.  The  personal  property  sold  for  465  dollars.  The 
plaintiff  requested  R,  to  endorse^  on  the  execution  to  the 
amount  of  the  sale  of  the  personal  property,  which  he  refused 
to  do,  unless  the  plaintiff  paid  or  secured  to  him  330  dollars, 
and  the  plaintiff  accordingly  gave  a  mortgage  to  R.,  to  secure 
that  sum,  on  other  property. 

A  verdict  was  taken,  by  consent,  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case  containing  the  facts  above 
stated,  which  was  submitted  to  the  court  without  argument. 

Yates,  J.,  delivered  the  opinion  of  the  court.  It  was  de- 
cided in  Craig  v.  Ward,  (9  Johns,  Rep.  197.)  that  the  mere 
possession  of  a  personal  chattel,  with  the  consent  of  the  true 
owner,  will  not  render  the  chattel  liable  to  the  debts  or  dispo- 
sition of  the  reputed  owner,  unless  it  appeared  that  the  posses- 
sion was  fraudulent,  and  for  some  deceptive  purpose,  which 
might  be  implied  from  the  special  circumstances  of  the  case. 
This  decision  did  not  impair  the  general  principle  of  law,  that 
a  continued  possession  of  goods  by  a  vendor  is  prima  facie 
evidence  of  fraud,  as  against  creditors.  In  Farrington  v. 
Smithy  (15  Johns,  Rep,  430.)  the  court  applied  this  general 
principle  to  the  case  of  a  sale  under  an  execution,  and  said 
that  there  must  be  evidence  to  repel  the  presumption.  In  the 
present  case,  the  evidence  on  which  it  is  souglit  to  repel  the 
presumption,  is  not  satisfactory.  It  appears  that  the  judgment 
in  favor  of  JR.  Reed,  on  which  the  execution  was  issued,  and 
under  which  the  articles  in  question  were  sold  and  purchased, 
was  procured  by  the  plaintiff,  pursuant  to  a  previous  arrange- 
ment with  J?.,  to  whom  he  was  indebted,  which  could  not  have 
been  done  without  some  secret  understanding  between  H,  and 
[  •  335  1  *the  plaintiff;  and  his  leaving  all  the  articles,  except  two  or 
three,  in  the  possession  of  II,  for  more  than  a  year,  without  an 
afirr cement,  appears  surprising,  especially  such  as  were  not 
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absolutely  necessary  to  //.  in  his  embarrassed  situation.    It  ap-     Ai.i^A'iv, 
pears  that,  of  all  the  j>roperty  purchased,  the  plaintiff  look  J»""*o%  'S^O. 
away  only  a  cow,  a  steer,  and  two  wagons ;  and  in  lieu  of      brandt 
the  wagons,  he  left  one  which  he  now  claims  as  his  own  ;  and  *• 

when  we  see  H,  using  part  of  the  hay  and  corn,  selling  some 
of  the  wood,  and  converting  the  avails  to  his  own  use,  and  that 
no  consideration  was  to  be  paid  for  the  use  of  the  property,  the 
inference  is  irresistible  that  the  transaction  was  fraudulent: 
and  in  regard  to  the  wagnn  left  with  H.,  it  is  eqtially  evident 
that  he  must  have  possessed  it  as  his  own,  in  consequence  of 
the  fraudulent  undersiandmg  between  them.  The  nature  of 
the  arrangement  between  them  is  apparent  on  the  face  of  the 
transaction.  Jt  was  evidently  intended  to  benefit  //.,  and  to 
defraud  the  other  creditors.  We  are  of  opinion,  therefore, 
that  the  defendant  is  entitled  to  judgment,  (a) 

Judgment  for  the  defendant. 

(a)  Vide  KtUogg  v.  Grijfin  ante,  374,  and  note  (a)  277. 


3randt,  ex  dem.  Van  Cortlandt  and  others,  against 

Klein. 

Tboti^  an  aft- 

THIS  was  an  action  of  ejectment  for  land  in  HoosicJc  patent,  lSi"*cami^be 

tried  at  the  Rensselaer  circuit,  in  December,  1818.  ^^^T^^^^^hJS 

The  plaintiffs  lessors  having  deduced  a  title  to  the  premises  SroiSer  histm- 
from  Jacobus  Van  Cortlandty  one  of  the  original  patentees,  in  "»cnt,  cninisted 
1688 ;  the  defendant's  counsel  called  on  the  plaintifTs  counsel  cHeni™  nor  to 
to  produce  the  will  of  James  Van  Cortlandt^  one  of  the  ances-  f  *  336  ] 
tors  of  the  lessors,  and  through  *whom  they  derived  a  title,  dUdoseiisdate 
which  he  refused  to  do.  The  defendant's  counsel  then  handed  he*^°may  '^u 
to  him  a  written  notice  to  produce  it.  It  was  objected  that  «^«"«''  ^  » ^*- 
the  notice  was  not  sufficient,  as  it  was  not  shown  that  the  will  {Is '  existence' 
was  in  Troi/y  (the  place  of  trial.)  The  defendant's  counsel  J"^  **»ayi «  « 
then  called  on  the  plaintifTs  counsel,  as  a  witness,  to  prove  so  as  i©  entitle 
that  the  will  was  in  his  possession  and  in  court ;  but  the  plain-  ^^  ^SS^h^i 
tifTs  counsel  refused  to  answer  the  question,  alleging  that  his  refusingto pro- 
knowledge  as  to  the  existence  and  situation  of  the  will  was  jjv^  jj^*^  ^ 
derived  from  what  had  been  entrusted  to  him  as  counsel  for  ticcSbrthatpur- 
the  lessors  of  the  plaintiff  in  the  cause.  The  judge  ruled  p^*  ividlSw 
that  the  counsel  must  answer  the  question,  and  he  there-  of  its  comeutt. 
upon  testified,  that  the  will  was  in  his  hands,  in  court,  ^^^"?*l;j'"^** 
but  refused  to  produce  it.  The  judge  then  ruled  that  recital  of  a 
parol  evidence  might  be   given   of  its  contents.      To  show  l|,7**ies^soiS^  *i 

an  action  of 
ejcrtfnent.  iif<  cvi^lencn  again^tt  all  of  them,  as  he  could  not  be  called  as  a  witness,  and  there  was  a  com* 
muiiitv  of  iiitorps'  among  them. 
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ALBANY,     the  contents  of  the  will,  the  defendant's  counsel  oifered  in 
Jwuaiy^js^  evidence  a  deed,  dated  October  1st,  1816,  executed  by  Au- 
Brahot      gust  us  Van  Cart  land  ty  one  of  the  lessors,  as  surviving  executor 
j^  ^-  of  James   Van  Cortlandi^  for  part  of  lot  No.  43.  in  Hoosick 

patent,  which  had  been  duly  acknowledged  and  proved,  and 
which  contained  a  recital  of  the  will  of  James  Van  Cortlandt, 
dated  the  23d  o{  Marchy  17S1.  The  plaintiffs  counsel  object- 
ed to  tlie  admission  of  the  deed  in  evidence ;  but  the  judge 
overruled  the  objection,  stating  that>  under  the  circumstances 
of  the  case,  the  deed  and  the  recitals  therein  contained  ought 
to  go  to  the  jury,  as  containing  the  admissions  of  one  of  the 
lessors  of  the  plaintiff,  that  James  Van  Cortlandt^  under  whom 
be  claimed,  had  made  a  will,  and  of  the  contents  of  that  will, 
and  of  an  outstanding  title  in  Kizabeth  Van  Cortlandt,  on  the 
day  of  the  demise  laid  in  the  plaintiff's  declaration ;  and  by 
which  the  other  lessors  were  bound,  unless  they  proved  that 
the  recital  or  admissions  were  not  true  in  fact ;  and  the  coun- 
sel for  the  plaintiff,  not  attempting  to  disprove  the  truth  of  the 
recitals  or  admissions  contained  in  the  deed,  the  judge  directed 
the  plaintiff  to  be  nonsuited. 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new 
trial. 

Mitchell,  for  the  plaintiff.  1.  The  counsel  for  the  plaintiff 
f  *  337  ]  bought  not  lo  have  been  compelled  to  testify  as  to  the  existence 
or  situation  of  the  will  of  James  Van  Cortlandt.  The  privilege 
of  a  counsel  or  attorney  of  not  being  examined  as  to  any  mat- 
ters communicated  to  him  while  engaged  in  his  professional  capa- 
city, is  the  privilege  of  the  client,  not  of  the  counsel  or  attorney. 
{Phillips's  Law  of  Ev.  103.)  The  judge,  in  overruling  the  ob- 
)ection,  relied  on  the  case  c^  Baker  v.  Arnold,  (1  Caines^s  Rep. 
258.)  That  case,  however,  if  examined,  does  not  warrant  the 
principle  stated  in  the  marginal  note  to  the  report,  and  adopt- 
ed in  the  Digest  {Johns.  iMg.  215.)  Tlwmpson,  J.,  was  deci- 
dedly of  opinion,  that  the  attorney  was  not  bound  to  commu- 
nicate any  facts,  the  knowledge  of  which  he  had  derived  from 
his  client  in  relation  to  his  business.  Livingston,  J.,  thought 
the  judge  right  in  overruling  the  inquiry  made  of  the  attorney, 
after  he  had  declared  that  all  his  knowledge  was  derived  from 
the  confidential  communications  of  his  client;  and  though 
Radcliff,  J.,  was  of  a  different  opinion,  yet  the  other  two 
judges,  KerU,  J.,  and  Lewis^  Ch.  J.,  are  wholly  silent  on  this 
point. 

2.  The  deed  containing  the  recitals  which  were  offered,  was 
not  competent  evidence  of  the  will.  It  appeared  by  the  en- 
dorsement on  it.  that  it  was  on  record,  and  that  the  probate 
was  in  New- York,  and  being  recorded  before  the  1st  o(  Janu- 
ary, 1781,  an  exemplification  of  it,  by  the  act  concerning  wills, 
(I  N.  R.  L,  364.  sess.  36.  ch.  23.  s.  21.  2  Rev.  Stat.  59. 
4  20.)  was  good  evidence.  {Jackson,  ex  dem.  Golden .  v.  Walsh 
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14  Johns,  Rvp.  407.)  Again ;  the  existence  of  the  will  was  ALBANY, 
not  shown ;  nor  was  there  any  proof  of  it,  nor  of  any  holding  J*""^''^-  *w 
under  it.  The  party  must  first  prove  the  existence  of  an  in- 
strument, before  he  is  allowed  to  give  parol  evidence  of  its 
contents.  Where  there  is  a  subscribing  witness  to  a  deed. 
proof  of  the  confession  of  the  obligor  or  grantor  i^  not  sui- 
ficient,  but  the  subscribing  witness  must  be  produced  ;  and  in 
case  be  is  dead  or  out  of  the  state,  there  must  be  proof  of  his 
handwriting.  (4  Johns,  Rtp,  477.  2  Johns,  Rep,  38'2.  3  John  . 
Cos,  101.) 

3.  But  if  the  deed  was  admissible,  it  could  only  prove  a  title 
out  of  Augustus  Van  Cortlandty  not  out  of  the  other  lessors. 
Here  were  joint  and  several  demises ;  and  this  ^'court,  'u\  such        |*338 
case,  will  allow  a  recovery  on  the  separate  demise  of  one  of 
the  lessors, 

Huntington^  contra.  Though  an  attorney  cannot  be  com- 
pelled to  testify  relative  to  the  estate,  or  affairs  of  his  client, 
yet  he  is  compellable  to  answer  whether  there  are  any  deeds, 
where  they  are,  to  whom  they  were  delivered,  when  he  last 
saw  them,  and  in  whose  custody  they  are,  though  he  is  not 
bound  to  produce  the  deeds,  or  to  discover  the  dates  or  con- 
tents of  them.  (1  Haddock's  Ch  174.  1  Haris  Ch,  Pr,  290.) 
This  is  the  rule  m  the  court  of  chancery,  and  in  matters  of  ev- 
idence the  rules  of  the  courts  of  law  and  of  equity  are  the  same. 
In  Baker  v.  Arnold^  it  was  decided,  that  an  attorney  in  a  suit 
may  be  examined  to  show  the  state  of  the  instrument  at  the 
time  it  was  put  into  his  hands.  *  The  privilege  of  tlie  client 
extends  only  to  the  attorney  giving  evidence  of  the  date  or 
contents  of  the  deed. 

As  to  the  competency  of  the  evidence  ;  the  admissions  of  a 
party  against  his  interest  are  good  evidence ;  and  where  the 
suit  is  against  several  persons  who  have  a  joint  interest  in  the 
decision,  a  declaration  made  by  one  of  them,  as  to  a  material 
&ct  within  his  knowledge,  is  evidence,  not  only  against  him, 
but  against  all  the  other  parties  who  are  jointly  interested  with 
bim  in  the  suit  {Phillipi's  Law  of  Ev,  73,  74.  11  East, 
589.)  So,  a  release  by  one  of  two  joint  plaintifis  is  a  bar  to 
the  action.     (13  Johns.  Rep.  236.     14  Johns.  Rep.  172.) 

Per  Curiam.  The  case  o[  Baker  and  another  v.  Arnold  (1 
Caines's  Rep.  258.)  is  not  an  authority,  either  way,  on  the 
question  as  to  what  facts  an  attorney  or  counsel  may  testify, 
when  called  on  as  a  witness.  The  judges  appear  to  have  been 
much  divided,  and  no  clear  and  satisfactory  opinion  on  this 
point  can  be  collected  from  the  case. 

The  general  rule  is,  that  an  attorney  is  not  to  be  compelled 
to  disclose  confidential  communications  between  him  and  his 
client,  made  in  the  course  of  his  professional  business.  But  as 
to  collateral  matters,  the   knowledge  of  which  the  'attorney 
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ALBAiNV,  jij^g  acquired  by  ixirsonal  obscrvalioii,  and  which  were  nnt 
v^^p-;^^-^^  communicated  as  a  secret,  or  as  to  *such  collateral  facts,  which 
Uranut  may  be  material  for  the  other  party,  and  the  answer  to  wiiich 
KiViif.  does  not  betray  any  confidential  communication  between  them, 
the  attorney  may  be  compelled  to  answer,  (a)  As  where  the 
question  is  about  the  razure  in  a  deed  or  will,  the  attorney 
may  be  asked,  whether  he  had  ever  seen  such  deed  or  will  in 
other  plight ;  for  that  is  a  fact  in  his  own  knoiXrledge ;  though 
he  is  not  to  discover  any  confessions  made  by  his  client  on 
such  head.  {Bull  N.  P.  284.)  In  Kingston  v.  Gale,  {FincVs 
Rep.  259.  8  Viner*s  Ab,  548.)  where  there  was  a  bill  for  a 
discovery  of  a  deed  and  the  contents  of  it,  in  the  custody  of 
the  defendant  who  was  attorney,  and  the  defendant  demurred 
to  the  bill,  for  that  he  was  an  attorney  at  law,  and  was  intrust- 
ed by  his  client  with  the  deed,  the  court  were  of  opinion,  that 
there  ought  to  be  a  discovery  whether  there  was  such  a  deed, 
where  the  same  then  was,  to  whom  delivered,  and  when  the 
defendant  last  saw  the  same,  and  in  whose  custody ;  but  that 
he  was  not  to  produce  the  deed,  or  discover  the  date  or  con- 
tents of  it.  Maddock  (1  Madd.  Ch.  174.)  cites  this  case  as 
good  law.  Phillips y  in  his  Treatise  on  Evidence,  (p.  103.  to 
105.)  lays  down  the  rule  as  stated  by  Buller.  The  court  would 
feel  very  great  reluctance  to  innovate  on  a  rule  of  evidence 
founded  in  so  much  good  sense  and  propriety,  as  that  which 
prevents  a  disclosure  by  a  person  standing  in  the  relation  of  an 
attorney  or  counsellor,  from  disclosing  communications  confi- 
dentially made  to  him  in  his  professional  capacity ;  but  it  does 
not  appear  to  us,  that,  to  oblige  the  attorney  to  answer  merely  as 
to  the  existence  of  an  instrument,  or  where  it  is  to  be  found, 
would  infringe  that  rule.  The  party  himself  might,  by  a  bill 
in  chancery  for  that  purpose,  be  called  on  to  discover  whether 
he  has  not  in  his  possession  a  deed  or  instrument,  which  is 
necessary  to  the  other  party  in  the  prosecution  or  defence  of 
his  rights.     (1  Madd.  Ch.  160—174.) 

The  admissions  in  the  recital  contained  in  the  deed  of  one  of 
the  lessors,  was  evidence  in  the  cause  against  all  of  them  ;  for 
he  could  not  be  called  as  a  witness,  and  they  have  a  commu- 
f  •  340  J  nity  of  interest.  (Phillips's  JEr.  7 1 ,  72, 73.  1 1  East,  •588,  589. 
Gilb.  Ev.  51.  1  Maulc  fy  Sel  249.)  The  motion  for  a  new 
trial  must  be  denied. 

Motion  denied. 

(a)  John9<m  v.  Daverne,  19  Johns,  Jttp.  134.    Jaeksan,  ez  dexn.  JVet7«0R,  19 
JohM.  Rep.  390.     Wilson  v.  Troupf  2  Cowen,  195. 
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ALBANY; 

Janunrv,   M^ 

Smith  anJ  Marshall  against  Rogers,  impleaded  with      smith 


Bement. 


V. 
IIOGXKS. 


THIS  was  an  action  of  assumpsit  for  goods  sold  and  deliv-  r  ^  g  p^rt. 
ered.  The  plaintiffs,  under  the  firm  of  ^mith  fy  Marshall,  in  ueVs  in  'trade. 
April,  1816,  sold  to  the  defendants,  partners  in  trade,  under  [o 'th|  ^illLtii^^^^ 
the  firm  of  Rogers  fy  Bement,  a  quantity  of  merchandize.  In  for  gT>o(Js  s<»id 
Arpil,  1816,  subsequent  to  the  sale,  the  defendants  dissolved  B"**er**^^c'?^ 
their  copartnership ;  and  on  the  22d  of  April,  Bement  wrote  of  Apnt,  isk;, 
to  the  plaintiffs,  as  follows:  "Our  firm  was  dissolved  on  the  piabuffslbyi^^ 
3d  instant,  and  I  assumed  your  demand,  which  you  may  rest  ter,  iimt  lUcy 
assured  will  be  paid  as  soon  as  possible."  On  the  27th  of  i;fj,  "^^^.^r- 
April,  the  plaintiffs  answered,  as  follows :  "  We  observe  your  sin|>,  om\  ihat 
partnership  is  dissolved,  and  that  you  have  assumed  our  debt,  iumcd'the^dRU 
which  we  are  satisfied  with."  On  tlie  19th  of  July,  1816,  Be-  due  lo  ih^ 
ment  again  wrote  to  the  plaintiffs,  as  follows:  "I  inclose  you  ^LyS^^  or 
100  dollars,  which  you  will  please  to  place  to  tlie  credit  of  the  wiiicii  ibcy 
late  firm  of  R,  fy  B.'\  On  the  13th  of  August,  1816,  B.  gave  s"i?cd\  ISthrcb 
his  note  to  the  plaintiffs,  who  gave  him  the  following  receipt :  ihe  piaintiflfs  re- 
«  Received,  ^/iany,  ^M^-i/i^  13,  1816,  from  Mr.  C.  K  Bement,  f^l^^^  **^,^ 
his  note  on  demand,  with  interest,  for  six  hundred  dollars,  partnership  h 
when  paid  to  be  placed  to  the  credit  of  Rogers  Sf  Bemcnt's  {^at^you  have 
account  with  us;  also,  two  dollars  and" 86  cents,  for  balance  assumed  our 
of  said  account."  On  the  21st  of  December,  1316,  the  *plain-  '^'^'r'iJ^n 
tiffs  received  from  J?.  100  dollars  in  part  payment  of  the  above  ^re  satisfied 
balance.  B.  continued  to  do  business  until  November,  1817,  with."  B.  after- 
when  he  became  insolvent ;  no  suit  was  brought  against  him  ^nVJ 5ebi,S 
to  compel  the  payment  of  the  note  given  by  him  to  the  plain-  ©"  ^e  i3th  of 
tiffs ;  nor  was  R,  called  on  by  the  plaintiffs,  for  the  payment  uq^^dated  ih'e 
of  the  original  debt,  until  after  the  insolvency  of  B,  account,     and 

Oq  the  13th  of  August,  1816,  the  same  day  that  the  plain-  uffs*iiis  promS^ 
tiffs  gave  B.  the  receipt  for  his  note,  they  gave  to  him  a  sec-  jory  iiote  on 
ond  receipt,  as  follows ;  "  Received  from  Mr.  C  N,  Bement,  bSanre  °duc*j 
his  note  at  six  months,  for  two  hundred  and  thirty  dollars,  in  «"«i  the  plain- 

/•11/**         •  *».  «  /••  !-•  ji  J  tiffs  crave  him  a 

full,  for  mvczce  of  two  pipes  of  wme,  shipped  by  us,  and  con-  receipt  for  the 
signed  to  Bacon  fy  Bement.^'  °"te:     "when 

On  the  2ist  of  Februai-y,  1817,  G.  B.  fy  D.  Berdon  gave  placed  *?o  ihe 
notice  to  C.  N.  Bement,  that  Messrs.  Smith  fy  Marshall  had  credit  of  R.  and 
assigned  tt>  them  his  note  for  600  dollars,  dated  the  12th  of  wii^h  ihpm/'^"B. 
February,  and  requesting  payment  to  them.  And  the  present  continued  in 
suit  wu£  'firought,  with  the  consent  of  the  plaintiffs,  for  the  iVm*%Scr, 
benefit  rA'  B.  fy  B.,  to  whom  the  note  was  assigned :  and  the  *8*7,  when  he 
case  ati'.'jed,  that  the  note  was  in  possession  of  the  attorney  of  vein,  nud  'tbr 
the  pViintiffs,  subject  to  the  order  of  the  court.  The  cause  P'^^j"^'^;  j^^jljj 
was  f.u>/mitted  to  the  court  without  argument.  b.]  nor  n>Bde 

any  demr\ir.l  of 
R.,  !^Aivlit  an  art-on  a^insl  R.  &  B.  on  the  ori^nal  rontr9ct  for  j^oods  sold  and  delivered.  Iffid,  ihnt 
Wa^iPie  die  acceptance  by  the  plaiotiflTs  of  the  note  of  B.,  nor  the  tndul^nce  shown  to  him,  amounted  lu 
ft  payment,  or  dlvcharoied  R.,  but  that  >he  plaiutifis  were  entitled  lo  recover  the  balance  due  for  the 
yn^  /lal  deN,  on  delivering  up  the  note  lo  be  canceled. 
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ALBANY,         Yates,  J.,  delivered  the  opinion  of  the  court.     The  declara- 
*,^^^X^^J^  tion  of  the  plaintiffs,  contained  in  their  letter  to  C.  N.  Bement, 
FisRCR       of  the  27th  of  j^prit,  1816,  that  they  bad  observed  their  part- 
^'  nership  was  dissolved,  and  that  they  were  perfectly  satisfied 

that  he  had  assumed  the  payment  of  their  debt,  cannot  be  con- 
sidered as  a  discharge  of  the  firm  of  R,  fy  B,,  so  as  to  confine 
the  remedy  of  the  plaintiffs  to  B,  alone ;  nor  does  it  appear 
that  it  was  so  understood  at  the  time.  The  payment  of  one 
hundred  dollars  made  on  the  13th  of  ^1^5/,  contradicts  such 
a  construction.  When  he  sent  the  money,  he  requested  the 
plaintiffs  to  place  it  to  the  credit  of  the  late  firm  of  R.  if.  B. 
The  receipt  given  when  the  note  was  taken  also  shows  that 
this  was  the  understanding.  This  receipt  expressly  mentions 
that  the  note,  when  paid,  is  to  be  placed  to  the  credit  of  the 
late  firm,  evidently  retaining  the  parties  who  contracted  the 
debt  originally,  and  continuing  their  liability  until  the  note 
I  •  342  ]  should  be  paid  *off ;  it  was,  therefore,  the  duty  of  R,  to  see 
that  B.  complied  with  the  engagement  made  with  him,  as  to 
•  the  payment  of  this  debt ;  and  that  the  plaintiffs,  knowing  of 
this  arrangement,  are  not,  on  that  account,  to  be  considered 
in  default,  for  omitting  to  call  on  R,,  until  B.^s  insolvency. 
It  was  the  particular  duty  of  R.  to  guard  against  such  an  event, 
by  causing  the  debt  to  be  paid  by  B.,  without  delay ;  but  there 
appears  to  have  been  no  interference  on  his  part ;  and  it  is 
probable  that  his  misplaced  confidence  in  his  former  partner 
made  him  easy  on  the  subject.  There  certainly  can  be  no 
reason  why  the  plaintiffs,  or  those  beneficially  interested  undet 
them,  should  suffer  by  his  negligence.  There  must  be  judg- 
ment for  the  plaintiffs  for  586  dollars,  the  amount  of  balance 
due  on  the  note,  with  interest  until  this  term,  on  the  plaintiff's 
filing  the  note  given  by  C  N.  B.  to  them  with  the  clerk  of 
this  court,  to  be  canceled. 


Fisher  and  others  against  Dale 

Whrreacaoio  THIS  cause  was  tried  at  the  last  sittings  in  New^York^  be- 
bmopiITto  \riai  f^^^  Mr.  Justice  Wooihcorth.  The  jury  who  were  impanneled 
pursuan!  to  the  to  try  the  causc,  after  being  out  several  hours,  returned  into 
jury\"re  dis-  court,  and  informed  the  judge  that  they  had  not  agreed  on  their 
ihaVgvri,  be-  vcrdict,  and  that  there  was  no  probability  that  they  should 
could  not  agree  ©ver  agree  upon  it;  and  they  were  thereupon  discharged  by 
oil  a  verdict,  the  judge.  The  counsel  for  the  defendant  then  applied  to  the 
.Allowed  ^^  tie  judge  to  havc  the  cause  reinstated  on  the  calendar,  in  order  that 
raiwe    to    be  it  might  be  tried  by  another  jury  ;  and  the  judge  decided,  that 

a^in    pot    on  .  ^  j      ^  wo 

th<*      calendar, 

lor  the  purpose  of  being  tried  hv  another  JQr)%  Irat  the  plaintiiTt  counsel  refesed  to  bring  on  the  cumc  to 

iriBl  upiin  at  that  sittings ;    tf*id,  the  tlefeodant  is  not  entitled  to  judgment  as  m  case  of  nonsuit,  for 

not  bnnging  on  the  cause  to  trial  pursuant  to  notice. 
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it  might  be  put  on  the  calendar  for  the  purpose  of  being  tried  ALnANY, 

again.     The  plaintiffs'  counsel  stated,  that  they  should  not,  •'^^""^ry,  isao. 

for  reasons  which  they  mentioned,  try  the  cause  during  the  ^^"fJI^^T^ 
sittings :  and  it  was  not  tried.  y- 

Wells,  for  the  defendant,  now  moved  for  judgment,  as  in 
♦case  of  nonsuit,  for  not  bringing  the  cause  to  trial  at  the  last      [  *  343  ] 
sittings,  pursuant  to  notice. 

D.  B.  OgdeUy  contra. 

Per  Curiam,  Under  the  circumstances  of  the  case,  we  do 
not  see  that  the  plaintiffs  were  bound  to  have  the  cause  tried 
by  another  jury,  at  the  same  sittings,  or  that  they  can  be  con- 
sidered as  in  de&ult.     The  motion  must  be  denied. 

Motion  denied. 


Fisher  and  others  against  Dale, 

THIS  was  an  action  of  assumpsit  against  the  defendant,  as  .  Where  dcpo- 
drawer  of  two  bilk  of  exchange.  *^^^  ^^^^l^ 

Is.sue  was  joined  in  the  cause,  in  March,  1818,  and  commis-  abroad,  takes 
sions  were  issued  to  take  the  examination  of  witnesses,  in  Hal-  ""  ^^  ^  ^^^' 


mission,     were 


ifax,  {N,  S.)  London,  and  Ashhy  de  la  Zouchc,  in  Englanff,  «^a<*  on  the 
which  were  duly  executed  and  returned ;  and  on  the  trial  of  anci  thejJiynoi 
the  cause,  at  frhe  last  November  sittings,  in  New-York,  the  ^cing  able  to 
depositions  taken  under  the  commissions  were  read  in  vfJafct)*"  wen 
evidence ;  but  the  jury  who  were  impanncled  to  try  the  cause,  dwcharged,  a 
not  being  able  to  agree  on  their  vercHct,  were  discharged  by  f^r  «vnrSucIj 

the  judge.  »?     reexamine 

A"*      ^,  1     i«       1  A.     *  •     •  -the    same  wit- 

motion  was  now  made  for  leave  to  issue  commissions  to  nesses,  it  bein^ 

lake  the  further  examination  of  some  of  the  witnesses  named  stated,  by  a«£ 

^.       ^  .     .  J       1.  1  -^^  1   davit, that  some 

in  the  former  commissions,  and  whose  depositions  were  read  of  the  doabts 

at  the  trial.  Ihe^riart^S* 

The  affidavit  of  the  attorney,  in  fact,  of  the  plaintiffs,  (who  probably^    be 
resided  abroad,)  stated,  that  great  difficulty  existed,  as  the  de-  '^^'''^'^     ^^ 
ponent  believed,  in  the  minds  of  the  judge -and  jury,  whether  baiion?^**^ 
the  sum  of  700  pounds  sterling,  mentioned  in  the  return  of 
the  commission  sent  to  London,  had  been  paid  on  account 
of  the  t>.vo  bills  of  exchange  upon  which  ♦the  suit  was  brought ;       [  *  344  ] 
and,  also,  whether  the  bills  were  included  in,  and  intended  to 
be  secured  by,  a  note  of  10,000  pounds  sterling,  mentioned  in 
the  return  to  the  commission  directed  to  Ashby  de  la  2kuche, 
given  to  the  plaintiffs,  as  collateral  security,  and,  also,  whether 
the  said  note  had  not  been  paid  by  the  maker  thereof.     The 
affidavit  further  stated,  that  the  jury  could  not,  as  the  depo- 
nent believed.  Rs:ree  in  their  verdict,  by  reason  of  tlie  doubt 
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ALBANY,     and  clifEcuhy  abuve-mcntioiied,  an(i  that  these  doubts  would 
^^^*^^y*J^^  be  removed  by  a  I'urther  exaiiiiuation  of  the  witnesses  named. 
FisHKR  The  aflidavit  of  the  attorney  of  the  defendant  stated,  thit  at 

.^-  the  trial  of  the  cause,  at  the  last  sil  tings,  the  plain tiHs  produced, 

and  read  in  evidence,  the  deposition  of  /.  Ji,,  of  C^vcntry^  in 
England^  taken  under  a  commission,  by  whose  testimony  it 
appeared,  thai  /.  B,  was  the  maker  of  th6  promissory  note  for 
10,000  pounds,  mentioned  in  the  affidavit  on  the  part  of  the 
plaintiffs,  and  which  was  one  of  the  principal  subjects  of  con- 
troversy at  the  trial  of  the  cause. 

D.  2?.  Ogdcn,  for  the  plaintiffs 

JVells,  contra,  objected,  that  the  affidavit  of  the  plaintiffs' 
agent  did  not  state  that  the  witnesses  proposed  to  be  examined 
are  material,  as  the  act  requires ;  nor  that  he  was  advised  by 
counsel :  That  it  did  not  appear  that  there  was  any  cause  for 
the  doubts  suggested  as  to  the  testimony,  or  any  intrinsic  dif- 
ficulty concerning  it,  and  the  judge,  in  his  charge  to  the  jury, 
expressed  no  doubts ;  that  B,  was  the  maker  of  the  note, 
who  must  have  known  the  consideration  for  which  it  was  given, 
and  who  was  examined  under  the  commission,  and  his  deposi- 
tion read  at  the  trial ;  yet  the  plaintiffs  do  not  ])?opose  to  re- 
examine this  witness,  who,  of  all  others,  must  be  presumed 
^^apable  of  giving  the  best  evidence  on  the  subject.  The 
power  to  issue  a  commission  is  derived  from  the  statute ;  and 
where  a  commission  has  been  once  duly  executed  and  return- 
ed, the  power  is  spent.  No  irregularity  in  taking  the  deposi- 
tions has  been  suggested  ;  nor  is  there  any  difficulty  in  regard 
to  the  testimony,  except  that  it  does  not  meet  the  wishes  of 
the  plaintiffs.  To  allow  a  second  commission  to  issue  to  re- 
r  •  345  I  examine  witnesses,  *whose  depositions  have  been  regularly 
taken  and  read,  would  lead  to  a  practice  highly  dangerous.  It 
seems  to  be  against  the  spirit  of  the  act,  which  docs  not  en- 
trust either  of  the  parties  with  the  testimony,  nor  permit  them 
to  see  it,  until  it  is  returned  into  this  court.  It  is  not  like  the 
examination  of  a  witness,  de  bene  esse,  before  a  judge  or  an 
officer  of  the  court,  amenable  to  its  authority.  The  commis- 
sion is  executed  before  persons  not  within  the  jurisdiction  or 
control  of  the  court.  It  would  be  contrary  to  the  rules  of  the 
Court  of  Chancery,  from  which  the  practice  of  issuing  commis- 
sions to  take  depositions  is  derived,  (a)  The  issuing  of  com- 
missions rests  in  the  soun  1  discretion  of  the  court.  (Panrfer- 
voort  V.  The  Columbian  Im,  Co.  3  Johns,  Cas.  137.) 

Per  Curiam.  We  see  no  solid  objection  to  allowing  a  sec- 
ond commission.  The  examination  of  witnesses  in  the  Co-rt 
of  Chancery  is  private  ;  and  the  proceedings  in  that  c  urt;  in 

(a)  Vide  Ffamtrsley  v.  Lambert,  2  Johns.  Ch.  Rep.  4S2.     1  tlar.  Ch,  Pr.  349 
Gilb.  Ch,  145, 146. 
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telation  to  the  manner  of  taking  testimony,  is  so  diflerent  from  Albany, 
that  of  courts  of  law,  that  the  reasons  on  which  the  practice  in  Ja»^y»^«0- 
Chancery  is  founded,  do  not  apply  here.  Suppose  a  witness 
has  not  answered  some  of  the  interrogatories,  or  has  answered 
them  in  an  obscure  and  unintelligible  manner,  it  may  be  essen- 
tial to  the  purposes  of  justice,  to  direct  a  second  examination. 
If  the  witness  himself  should  come  to  this  country  before  the 
trial,  the  Court  could  not  refuse  to  permit  his  examination, 
although  his  deposition  had  been  taken  in  the  cause. 

Rule  granted. 


*Low,  qui  tarn,  ^c,  against  Little,  [  *  346  ] 

MOTION  for  leave  to  issue  an  alias  capias  ad. respond,  in  '^^  «»"«  "»/ 
this  cause,  upon  filing  a  capias  ad  rtsp,  therein,  returnable  as  ^nautiriw^i,ns 
of  August  term,  1818,  with  a  return  of  non  est  inventus  endorsed  ^  p«°«i  s^<^*- 
thereon  ;  or  for  leave  to  file  a  capias  ad  resp.  thereon,  with  a  b  Jtbcr^iuiu! 
return  of  non  est  inventus  thereon,  nunc  pro  tunc;  or  for  such  6«i.whcif  inau 
order  as  the  court  may  think  proper  to  grant.  Jw*  tout!,  muior 

In  the  vacation,  after  May  term,  1818,  a  capias  ad  resp,  in  ^  •^\"*^'  '""^ 
iavor  of  the  plaintiff,  who  sues  as  well  for  the  poor  of  the  town  Fy^^*"uie  ^  wii 
of  Sprinjp field y  in  Otses^o  county,  as  for  himself,  aminst  the  ^**"^**  ^''^ '"  *^" 
defendant,  in  an  action  ot  deoty  under  the  act  for  preventing  time,  au<i  m  nt 
usury,  (1  N.  R.  L.  64.)  was  issued,  directed  to  the  sheriff  of  ^2'^^''^^''  Jf' 
Otsego.  The  plaintiffs  attorney  being  informed  by  his  agent,  coumy/  u^ 
ihat  the  capias  ad  resp,  had  been  duly  served  and  returned  to  ^gJ:**'!'.  '"[ 
ihe  clerk's  office  at  Utka,  proceeded  to,  file  his  declaration,  Uie  piaM', 
<ind  delivered  a  copy  thereof,  with  a  notice  of  a  rule  to  plead,  JJ^PJ"""^  j^V^" 
to  Che  agent  of  the  defendant's  attorney^  who  had  given  a  served  and  \^" 
regular  notice  of  appearance.  A  default  was,  afterwards,  en-  J^^^  ^^  ^!'^, 
tercd  for  want  of  a  plea ;  but  it  being  afterwards  discover-  bis  deciaraiiim, 
ed  that  the  writ  was  never  returned  to  the  clerk's  office  in  J^J^J^aSow 
Utica,  but  was  lost  or  destroyed,  the  court,  on  application  for  m  alias  capia* 
that  purpose,  at  the  last  August  term,  set  aside  all  the  proceed-  ^«Jd^'o„*^* 

ingS  with  costs.  reuam    of  Rim 

It  appeared  that  the  capias  ad  resp,  had  been  actually  put  '^^j^l^^^ 
into  the  post-oflice,  enclosed  and  directed  to  the  sheriff  of  Ot-  ior  to  allow  a ca' 
sego,  but  had  never  come  tp  his  hands.  and 'fi&**^Sh 

a  return  of  non 

K% ,  for  the  plaintiff.  SUo.*^ 

dorsedy      moic  ' 

Broumy  for  the  defendant.  *"••  '^• 

Sfekcer,  Ch.  J.,  delivered  the  opinion  x)f  the  court. 

There  is  no  doubt,  that  the  power  of  the  court  extends  to 
allow  amendments  in  actions  on  penal  statutes,  as  well  as  in 
ordinary  suits.     To  grant  the  amendment  now  asked  *would      [  *  347  ] 
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ALBAifYV  be  pasfaing  the  doctrine  to  its  utmost  limits.  The  suit  is  bar 
,  1890.  ^j^  unless  the  court  permit  a  new  writ  to  be  made  out  and 
filed  as  of  a  distant  day,  and  we  incline  to  tliink  it  would  be 
going  further  to  subject  the  defendant  to  a  penalty,  than  has 
et  been  done ;  but  there  is  an  insurmountable  difficulty,  un- 
ess  the  sheriff  make  a  return  to  the  writ,  that  the  defendant 
was  not  to  be  found  in  his  bailiwick.  Allowing  it  to  be  filed 
%unc  pro  tunc  would  be  unayailin^. 

The  sheriff  cannot  make  such  a  return  without  a  palpable 
violation  of  the  truth ;  and  if  he  did  make  it,  contrary  to  the 
&ct,  and  thereby  the  defendant  sustained  a  loss,  what  is  there 
to  protect  the  sheriff  from  a  liability  to  an  action  for  the  dam- 
ages occasioned  by  the  false  return  ? 

Fictions  of  law  were  invented,  and  are  allowed  in  further- 
ance of  justice  and  to  prevent  an  injury,  but  it  would  be  going 
an  extraordinary  and  unwarrantaole  length,  to  require  an 
officer  to  make  a  false  return  to  remedy  an  accident  to  one  of 
the  parties.  The  writ  ne^er  came  to  the  sheriff's  hands  ;  if  he 
had  deceived  it,  and  truly  could  return  that  the  defendant  was 
.  not  to  be  found,  these  focts  would  justify  an  amendment,  by 
making  out  a  new  writ,  and  filing  it  with  the  sherifTs  return, 
nunc  pro  tunc.     As  the  case  is,  the  motion  must  be  denied. 

• 

Wood  WORTH,  J.,  dissented.  That  the  court  has  competent 
powers  to  afford  the  plaintiff  relief  is,  in  my  view,  unquestion- 
able. We  are  called  upon  to  direct  that  a  capias  be  issued, 
nunc  pro  time,  as  of  May  vacation,  1818,  returnable  as  of  Au- 
gust term  following.  It  is  within  the  ordinary  powers  of  the 
•  court  to  allow  a  new  writ  to  be  made  out  and  delivered  to  «the 
sheriff,  where  the  former  has  been  lost  or  destroyed.  (  White 
V.  Love/otfy  3  Johns.  Rep.  448.)  Whether  the  writ  had  actu- 
ally been  received  by  the  sheriff,  or  been  issued  and  lost,  on 
its  passage  to  the  sherifTs  office,  cannot,  I  apprehend,  make 
any  difference ;  because  the  time  of  taking  out  the  first  pro- 
cess, for  every  material  purpose,  is  to  be  coruidtred  as  the  ac- 
tual commencement  of  the  suit.  (Carpenter  v.  Butterfidd^  3 
Johns.  Cas.  145.  Fowler  v.  Sharp,  15  Johns.  Rep.  323.)  But 
[•848]  it  is  objected,  that  the  court  cannot  rightfully  Mirect  the 
sheriff  to  retifrn  mm  est  inventus^  on  the  new  writ,  issued  fot 
the  purpose  of  continuing  tlie  proceedings ;  and  that,  should 
the  sheriff  obey  the  order,  he  would  be  liable  to  an  action  for 
a  felse  return.  In  answer  to  this  objection,  it  must  be  remem- 
berecl,  that,  with  regard  to  legal  fictions,  it  is  a  general  maxim, 
that  in  Jictione  juris  subsistit  tequitas ;  wherever  it  may  con- 
tribute to  the  advancement  of  justice,  the  fiction  is  maintained ; 
but  is  never  allowed  to  work  an  injury  or  prejudice  to  any 
party.  For  the  attainment  of  siibstantial  justice,  and  to  pre- 
vent One  failure  of  right,  the  courtfi^equently  apply  this  maxim ; 
and  the  acts  done  by  the  officers  of  the  court,  (of  which  the 
fheriff  is  one,)  in  pursuance  of  their  legithnate  authority,  couM 
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liable.    If  the  new  w<nt  majbe.coiifiid*    MW^WI^ 
he  sherifTs  hands,  no  injury  is  done  to  ^*w^»JjW^ 


never  render  the  oflicer  liable, 
ered  as  having  been  in  the 

the  defendant  by  such  presumption,  for  I  have  already  sibown, 
that  the  suit  was  well  commenced  from  the  tnne^  of  lakkp^  out 
the  writ :  the  sherifTs  return  of  non  est,  would  be  justified  bv 
the  order  of  the  court,  to  advance  the  remedy,  and  not  fell 
within  the  description  of  acts  which  subject  an  officer  to  dam- 
ages for  a  false  return.  What  appears  to  me  condiisive  is, 
that  it  violates  no  right  of  the  defendant,  but  subserves  the 
justice  of  the  case,  as  respects  the  plaintiff.  In  w  action  for 
a  false  return,  the  plaintiff  must  prove  the  existence  of  his  debt 
or  actual  damages  sustained ;  but  how  could  lAitle  support 
either?  He  never  has  been  arrested  ;  his  complaint  would  be 
that  the  sheriff  had  returned  that  he  was  not  found,  and  that, 
m  consequence  of  such  return,  not  that  he  had  sustained  dam- 
ages, for,  from  the  nature  of  the  case,  none  could  arise,  but 
that  the  court,  by  exercising  its  legal  discretion  in  support  of 
right,  had  permitted  the  plaintiff  to  continue  a  suit  commenced 
in  good  faith.  That  such  a  statement  would  not  sustain  an 
action  for  a  false  return  against  the  sheriff,  I  think  undeniable. 
If,  then,  the  court  are  vested  with  a  discretion,  the  question 
is,  Has  not  the  plaintiff  presented  a  case  requiring  its  interpo- 
sition ?  The  plaintiff  having  declared  and  entered  a  default, 
under  a  belief  that  his  proceedings  were  regular,  and  those 
proceedings  having  been  set  aside  in  Augtut  term  last,  he  is  re- 
duced to  the  necessity  of  abandoning  his  action  ^altogether,  as  [  *  349  ] 
the  statute  of  limitations  had  then  attached,  unless  the  courts 
by  the  exercise  of  its  equitable  jurisdiction,  gives  effect  to  the 
writ  first  sued  out.  In  bringing  the  question  before  the  court, 
there  has  been  no  laches  or  unreasonable  delay,  for  the  appli- 
cation, on  which  we  are  to  decide,  was  made  at  the  last  Octo^ 
ber  term.  The  plaintiff  then  having  availed  himself  of  the 
earliest  day  to  obtain  relief,  and  the  court  possessing  ample 
powers  to  grant  it,  I  do  not  perceive  any  well  founded  objec- 
tion to  exercising  them  ;  unless  there  is  something  in  the  nature 
of  the  action  that  forbids  our  interposition.  The  action  is  to 
recover  a  penalty  for  a  violation  of  the  statute  against  usury ; 
and  as  to  the  power  of  the  court,  it  extends  to  amendment ">  in 
penal  actions  as  well  as  others.  In  Maddock,  qui  tarn,  v.  ifam- 
met  and  others,  (7  Term  Rep.  5&.)  a' rule  was  obtained  to 
show  cause  why  the  declaration,  which  was  in  action  for  usury, . 
should  not  be  amended  by  altering  the  times  of  payment  of  cer- 
tain notes,  in  which  the  usury  was  charged  to  consist ;  it  being 
admitted,  that  the  statute  of  limitations  had  run,  so  that  no 
new  action  could  be  commenced.  Lord  Kenyan,  who  delivered 
the  opinion  of  the  court,  lays  down  this  doctrine,"to  which  I 
have  found  no  case  opposed,  that  the  court  will  grant  leave 
to  amend  in  penal  actions,  even  afler  the  time  limited  for 
bringing  a  new  action,  provided  the  plaintiff  has  not  been 
guilty  of  any  unnecessary  delay  in  prosecuting  his  suit,  and  the 
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ALBANi^  amendment  prajed  for  does  not  introduce  any  new  substantiTe 
,^^X^^^^^  cause  of  action.     The  present  case  is  within  the  principle  of 
Low         that  decision. 

t »..  I  ami  therefore,  of  opinion,  that  the  motion  of  the  plaintiff 

*-""•     ought  to  be  gnuit^d. 

Motion  denied,  (a) 

{€)  BrmomT,Al]nnfl  C(no«i,203.  UiUUd  States  r,  Harford ^^ Ely j  19  Jokmt. 
JRm.  173.  JtaymoM  v.  Hinman,  4  Cotcen,  41.  MilUr  r,  Gregory^  Ibid.  504. 
CkamdUr  t.  Breekmell,  Ibid.  49.  JU  Cammitnon  Co,  T.  Bm»$,  8  Ctwen^  ISSL 
Tkommt^  Mmimttrmtmrf  t.  r4Pi  Akw,  6  Cowm,  688. 
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STATE  OF  NEW-YORK, 

IN.  If  ARCH,    1819. 


Herman  H.  Bogert,  appellant^ 

against 
Samuel  Perrt,  Asa  Smith,-  &  John  Van  Tutl, 

respondents. 

APPEAL  from  the  Court  of  Chancery.  John  AtJcinsoUj  f  mere  chowe 
being  seised  in  fee  of  lot  No.  98,  in  the  township  of  Juniuu,  St'lSTtdS 
on  the  4th  of  June,  1804,  by  a  written  contract,  agreed  to  sell  andioWonex- 
to  Lewis  BirdsaUy  parts  of  the  lot,  or  about  296  acres,  at  four  **T!»"'4ih 


dollars  per  acre ;  400  dollars,  part  of  the  purchase  money,  to  *»<»  ^^Jr*'^ 
be  paid  down,  and  the  residue  in  three  annual  instalments ;  /^.  lo.  '^' 
a  deed  to  be  given  to  the  purchaser,  on  payment  of  the  ^'/n^^^ 
second  instalment,  and  a  mortgage  to  be  given  by  him  to  se-  777.  $  47.)  r«n^ 
cure  the  residue  of  the  purchase  money.  Birdsatl  paid  A.  the  j|«™w  *w»<5« 
400  dollars,  and  went  into  immediate  possession  of  the  land,  uon  agaJM^h!^ 
and  afterwards  paid  A.  172  dollars.  He  neglected  to  pay  the  ^^^V^!^ 
residue,  and  after  about  two  years,  he  contracted  *to  sell  the  I.  ^?J 
land,  to  Smithy  one  of  the  respondents.     iS>.  agreed  to  pay  the  appiieT^nij  to 


balance  due  upon  the  contract  to  A.;  and  jS.,  thereupon,  ttoMftanduieni 

■^  .  '  *       '  or       covenoot 

■trusts,  in  which 
the  eetitd  aue  UMe.  or  eesitd  que  truttf  has  the  vhdle  beneficial  interest  in  the  land,  and  the  tnistee  the  mere 
naked  or  ronnal  leeal  title. 

It  ia  not  applictf>te  to  a  case  where  one  person  enters  mto  a  contract  for  the  sale  and  conveyance  of 
land  to  another,  and  the  vendee  pays  part  of  the  consideration,  and  enters  into  oossession  of  the  land  *>'•* 
sheets  to  pay  the  residae  of  the  purchase  money ;  for  the  vendor  is  not  seised  to  the  ose  of 
Btttjl  the  y>hoU  consideration  is  paid,  and  the  vendee  has  only  a  mere  tquUabU  interest,  on  wi 
ment  at  Jaw  is  not  a  lien,  nor  can  it  be  sold  under  an  execution. 
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ALBANY, 
llArdi,  181d. 

BOOBKT 
▼. 

Pbrat. 


|*atoj 


m  ERROR,  entered  into  possession  of  the  land,  erected  a  dwelling-house 
thereon,  and  made  othei  isrfe  and  valuable  improvements. 
On  the  19th  of  October,  IBld,  a  judgment  was  docketed  in 
the  Supreme  Court,  in  fevor  of  R,  Harison,  for  450  dollars 
debt,  against  jSiiitl4b  Ir  April  or  Afi»y,  1800,  Smith  contracted 
to  sell  200  acres  of  the  land  to  the  respondent  Perry,  for 
above  2,000  dollars,  who  agreed  to  pay  the  balance  due  to  A., 
and  to  pay  the  residue  to  £.,  when  all  judgments  against  the 
ptmiistn  tf^  ietded;  and  gave  bis  jMte  to  i::mkk  for  885  dol- 
lars, payable  accordingly.  The  bill  charged  that  Perry,  when- 
he  so  purchased  of  Smithy  had  full  knowledge  of  Harison^s 

1'udgment.  But  P.,  in  his  answer,  denied  that  he  had  any 
Lnowledg^  of  it  until  aAer  he  purchased  of  Smith,  and  entered 
in  possession  of  the  land ;  but  the  allegation  in  the  bilf  appears 
to  have  been  supported  by  two  witnesses.  Soon  after  this 
purchase,  Perry  purchased  of  Birdsall  his  contract  with  A., 
wliich  had  become  forfeited,  and  surrendered  it  up  to  A.  on 
the  28th  of  May,  1869.  In  July  following,  P.  having  paid  A. 
1,050  dollars,  the  balance  due  on  the  contract,  received  from 
him  a  conveyance  in  fee  fof  the  296  acres  of  land,  the  legal 
title  having  remained  in  A,  until  this  conveyance. 

On  the  25th  of  October,  1808,  a  test  Ji.  fa,  was  issued  on 
JET. '5  judgment  against  the  prof)erty  of  Smith;  and  Birdsall, 
who  was  then  sheriff  of  Seneca,  sold  the  200  acres  at  public 
auction,  to  the  plaintiff,  Bogert,  the  highest  bidder,  for  30  dol- 
lars, and  excicttted  a  deed  lo  him,  under  the  judgment  and 
execution,  on  the  1st  of  Au/aiugt,  1809.  On  the  18th  of  «Sep- 
temhef  IbllowiDt,  the  |>laiiltiiF  tendered  to  P.  1,063  dollars  and 
40  cents,  in  full  of  the  money  P.  bad  paid  to  A.,  and  demanded 
a  deed  from  him. 

Ob  the  9th  of  May,  1811,  Perry  sold  to  the  respondent  Van 
'JSkut  the  whole  300  acres^  for  5,000  dollars,  of  which  1 ,000 
dollars  was  paid  down,  and  the  residue  made  payable  in  future 
insiafments.  The  bill  alleged  Uiat  Van  Tuyt  purchased  with 
full  knowtedge  of  all  the  facts  above  stated ;  but  this  was 
dfenied  by  bim,  in  his  answer,  and  there  was  no  proof  of  the 
allegation.  On  the  26th  of  July,  1811,  the  *plaintiff  tendered 
to  P^an  Tnyl,  1,215  doUars,  and  demanded  a  deed  for  the  200. 
aeres,  whicb  was  refused. 

The  chancellor,  in  June,  1814,  being  of  opinion  that  the 
ptaintifl'  was  not  entitled  to  call  on  the  defendant,  Perry,  to 
aecount  for  the  amount  of  the  sate  to  Van  Tuyl,  (fismissed  the 
biD  with  costs. 

For  the  reasons  of  the  decree,  which  were  assigned  by  the 
chancellor  vide  1  Johns.  Ch.  Rep,  52.  57. 

'E,  Williams  and  Henry,  for  the  appellant  They  eited 
Sand,  on  Uses,  1S8,  189, 190.  192.  2  Vernon,  585.  I  Johns. 
Ok.  Ref.  40.  9  P.*  tVms.  736.  1  Eq.  Cos,  Abr.  884.  1 
f^.  tVms.  378.     1  Gaines's  Cos.  in  Error,  47.  50,  51.  53.  57. 
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65,  66.     10  Johns.  Rep.  223.  293.     3  Johns.  Rm.  216.     1  N.  m  ERMom 
R.  L.  74.    1  Rev.  Stat.  727.  500.     2  Powel  an  Mori.  615, 616.     jajLAS% 
Stat.  Rich.  III.  and  29  Car.  2.     1  Bro.  C.  (X  331.     2  JSoc.    Harch^isii 
Abr.  350.     Et.  (C.  2.)  13  Edw.  I.    4  Com.  Dig.  132     JEi>  "^^T^C^^ 
crulion,  (C.  14.)  2  ^*.  107.     1   Vesey,  Juol  434.     ^i^d.  y. 

Fend.  120,  121.     2  Fonb.  Eq.  143,  and  notes.     &^d.  Vend.      ^*»«»- 
484.     1  Atk.  384.     2  .4*.  630.     »  P.  fFiw.  307. 

Fiorn  Vechten,  for  the  respondents,  cited  Sanders  on  Uses, 
168.  iSAep.  Touchst.  505.  1  JPon&;.  J^.  B.  1.  eh.  &.  s.  7.  n. 
6.  2  JPooW.  B.  2.  ch.  2.  p.  29.  n.  3.  s.  2.  2  Bra.  CR.  Co». 
337.  5  Johns.  Rep.  345.  8  East  Rep.  467.  4  IX^tc^'^  Rep. 
230.  504.     4  JoAn«.  Rep.  42.     7  /oAtm.  jRep.  292. 

Spencer,  Ch.  J.  The  single  question  in  this  case  is, 
frhether  Smith  had  such  an  interest  in  the  land  contracted  for 
with  BirdsaUy  and  which  the  latter  had  contracted  f<^  with 
Atkinson^  as  was  liable  to  be  sold  on  execution,  or  ta  was  bound 
by  the  judgment  iii  &vor  of  Harison  1  If  he  had  Bot,.  then 
there  is  an  end  of  all  the  other  points  raised  by  the  appellant ; 
for  his  right  to  relief  depends  entirely  upon  the  legal  effect  of 
Harison's  judgment  on  the  interest  which  Smith  had  in  these 
lands.  It  IS  well  settled,  that  a  mere  chose  in  action  cannot 
be  levied  on  and  sold  by  execution.  (4  Johns.  Rep.  96.  9 
Johns.  Rep.  42.) 

*It  is  true,  that  since  the  statute  of  27  Hen.  8.  ch.  10.  the  [  *  354 
cestui  que  use  is  the  real  owner  of  the  estate,  and  his  interest 
is  bound  by  a  judgment,  and  may  be  sold  on  execution ;  and 
our  statute  concerning  uses,  (1  iV.  JR.  L.  72.  1  Rev.  Stat. 
727.  ^  47.)  contains  the  provisions  of  the  British  statutes  of 
19  Hi^n.  7.  ch.  15.  27  Hen.  8.  ch.  10.  and  29  Car.  2.  ch.  3. 
sec.  10.  But  it  is  insisted,  that  the  fourth  section  of  our 
statute  concerning  uses,  authorizes  the  sale  which  took  place 
under  Harisan's  judgment  and  execution,  and  that  the  ap* 
pellant,  as  the  purchaser,  became  vested  with  all  the  rights 
of  Smith  as  a  cestui  que  trust  in  the  lands  articled  for  with 
Atkinson. 

This  section  provides,  "  that  the  sheriff,  upon  any  writ  or 
precept  upon  any  judgment,  may  do,  make,  and  deliver  exe« 
cution  unto  the  party  suing,  of  all  such  lands,  &e.,  as  any  other 
person  is  seized  or  possessed,  to  the  use,  or  in  trust  for  him, 
against  whom  execution  is  so  sued,  like  as  the  sheriff  might  if 
the  party  against  whom  execution  shaH  be  so  sued  had  been 
seised  of  such  hnds,  o(  such  estate  as  he  is  seised  of,  in  the 
use  or  trust  at  the  time  of  the  execution  sued ;  and  such  lands, 
by  force  and  virtue  of  such  execution,  shall  accordingly  be  held 
and  enjoyed,  freed  and  discharged  of  all  incumbrances  of  such 
persons  as  are  so  seised  and  possessed,  to  the  use,  or  in  trust , 
for  the  person  against  whom  such  execution  is  sued."  This  is 
the  substance  of  the  section.     It  is  very  certain,  that  it  does 
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IJV  ERROR,  not  apply  to  this  case ;  for  Atkinson  never  was  seised  to  'Ji« 
ALBANY     "^»  ^^  ^^  trust,  either  of  Birdsall  or  ihnith.     The  statute  in- 

Mafvb,  isij.    tended  to  subject  to  execution  the  real  estate  or  hereditaments 

^^'^^^y"'^^^  of  a  person  having  the  entire  interest  therein,  but  which  was 
v"^  nominally  and  formally  vested  in  another  person.  If  Atkinson 
PxRRT.  is  to  be  considered  as  seised,  in.  the  first  instance,  in  trust  for 
Birdsall^  and  after  the  contract  between  Birdsall  and  Smithy 
for  the  latter,  then  the  appellant  would,  by  force  of  the  statute, 
hold  the  land  purchased  on  execution,  freed  and  discharged 
from  the  incumbrance  of  Atkinson's  claim  for  the  consideration 
money  of  the  purchase  by  Birdsall,  And  in  such  case,  Atkin- 
son would  be  devested  of  that  portion  of  the  consideration 
which  remained  unpaid.  This  construction  of  the  statute,  it 
IS  evident,  would  produce  most  mischievous  consequences,  as 

'  •  ."^55 1  regards  every  person  *who  should  contract  to  sell  real  estate, 
aiid  receive  any  portion  of  the  consideration  money.  The 
vendor  does  not  become  seised  to  the  use  or  in  trust  for  the 
vendee,  until  the  whole  consideration  money  is  paid  ;  he  retains 
the  title  to  the  estate,  and  the  use  in  it,  to  himself,  until  he  has 
completely  satisfied  the  consideration ;  and  it  is  one  of  the 
requisites  to  the  execution  of  a  use  under  the  statute,  that  the 
estate  out  of  which  the  use  arises,  should  vest  in  the  cestui 
qjue  use.  (2  Fonb.  B.  2.  ch.  6.  sec.  I.  and  Sand,  on  Uses,  168.) 
Here  it  could  not  vest  in  any  other  person,  until  Atkinson  was 
fully  paid  and  satisfied,  and  this  did  not  happen  until  after  the 
sale  to  the  appellant,  on  the  execution  on  Harison^s  Judgment. 
The  idea  thrown  out,  on  the  argument,  that  the  estate  did 
vest  in  Birdsall,  and,  afterwards,  in  Smith,  as  far  as  the  con- 
sideration money  paid,  and  that  it  remained  in  Atkinson,  in 
regard  to  that  part  of  it  which  was  unpaid,  is  a  novelty  in 
the  law,  without  any  authority  or  reason  for  its  support.  It 
supposes  a  community  in  the  use,  partly  in  the  vendor  and 
partly  in  the  vendee,  in  proportion  to  their  interests  in  the  es- 
.tate.  It  cannot  admit  of  a  doubt,  that  the  statute  embraces 
those  cases  only,  where  the  entire  estate,  out  of  which  the  use 
arises,  vests  in  the  cestui  gue  use,  in  consequence  of  his  having 
paid  the  whole  consideration  money;  and  I  have  met  with  no 
case  or  dictum  countenancing  the  doctrine  of  a  divided  use, 
vested  in  the  vendor  and  vendee.  We  have  been  referred  to 
Sugden,  120.  for  the  principle,  that  equity  looks  upon  things 
agreed  to  be  done,  as  done ;  and  that  when  a  contract  is  made 
for  the  sale  of  an  estate,  equity  considers  the  vendor  as  a  trustee 
for  the  purchaser,  and  the  purchaser  as  a  trustee  for  the  pur- 
chase money,  for  the  vendor.  This,  however,  is  merely  so  for 
the  purpose  of  affording  the  requisite  remedy  upon  contracts, 
and  the  doctrine  has  no  connection  with,  or  relation  to,  the 
statute  of  uses.  It  is  an  artificial  rule  adopted  in  equity  to 
coerce  parties  to  the  fulfilment  of  their  contracts. 

I  fully  accede  to  the  proposition  laid  down  by  the  chancellor, 
that  the  fourth  section  of  our  statute  of  uses,  was  taken  from 
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a  branch  of  the' English  statute  of  frauds,  and  relates  to  those  IN  errok 
fraudulent  and  covenous  trusts  in  which  the  *cestui  que  /use  has     ALBANY 
the  whole  beneficial  interest,  and  the  trustee  the  naked  and    March,  isi^. 
formal  title.      It  undoubtedly  extends,  also,  to  a  transaction 
which  was  not  originally  fraudulent,  as  where  the  trustee  had 
at  first  an  interest  in  the  estate,. but  which,  subsequently,  be- 
came extinct,  and  the  whole  Estate  vested  in  the  cestui  que  trust. 
Had  Smith,  as  the  assignee  of  the  contract  with  Birdsall,  paid 
Atkinson  the  whole  consideration  money,  the  statute  would 
have  applied,  for  then  Atkinsori's  retaining  the  legal  estate, 
would,  as  regarded  creditors,  have   been   fraudulent ;  Smith 
never  having  paid  Atkinson  the  money  due  him,  had  but  a 
mere  equity  in  the  lands,  which  could  not  be  reached  by  exe- 
cution.    I  am,  therefore,  of  opinion,  that  the  decree  of  the 
Court  of  Chancery  ought  to  be  affirmed. 


This  being  the  unanimous  opinion  of  the  court,  it  was  there- 
upon ORDERED,  ADJUDGED,  and  DECREED,  that  the  dccrce  of 
the  Court  of  Chancery  be  affirmed,  and  the  appeal  be  dis- 
missed ;  and  further,  that  the  appellant  pay  to  the  respondents 
one  hundred  dollars,  together  with  their  costs  to  be  taxed, 
for  their  damages  and  costs,  in  defending  the  appeal ;  and  tliat 
the  record  be  remitted,  &c. 

Decree  of  affirmance,  (a) 

(a)  Vide  Jacksoriy  ex  dem.  Stone,  ▼.  Scatty  18  Johns.  Rep.  94.  A  person  in 
the  posseasion  of  land,  under  a  contract  for  ttie  purchase  and  sale  of  it,  has  an 
interest  in  the  land  which  may  be  sold  on  execution.  The  defendant  in  such 
case  becomes  quasi  tenant  to  the  purchaser,  and  cannot  object  that  he  l^rjs  no 
title.  Jngalls  v.  Lord^  1  Coioen,  240.  Jackson,  ex  dem.  Caru,  v.  Parker,  9 
Cowen,  ^.   Jackson,  ex  dem.  Ten  Eyck,  v.  Walker,  4  WenddVs  Rep.  462. 
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IN  ERROR 
ALBANY, 

^^'J5^  *Reub£N  Skinner,  appellami^ 

against 
John  White  and  Marvin  White,  who  are  implead* 
ed  with  Randolph  Tatl9R,  Abraham  Dayton, 
Reuben  Wheeler,  William  Raymond,  Jun.,  Na- 
than H.  Raymond,  Abner  P.  Hitchcock,  and 
Nathan  Doane,  respondents. 

Where  an  exec-  APPEAL  from  the  CottTt  of  Chancery.  The  appellant  61ed 
has'^Lw'el'ilr!  his  bill  in  the  court  below,  stating  that  he  and  the  respondents, 
ed  into,  so  as  Dat/ton,  fVheekr,  W.  Raifmondy  N.  H.  Raymond^  Hitchcock^ 
bg^o^Tte'^^Si:  Ooane,  and  Ira  Hall,  on  the  18th  of  April,  1815,  formed  an 
lies,  both  par-  association  for  manufacturing  cotton  yarn  and  cloth,  and 
qu?red^such*im  entered  into  articles  of  agreement  for  that  purpose,  subscribed 
interest  in  its  by  them  respectively.  The  association  was  denominated  "  The 
neiUierTf'thcm  Grativille  Cottou  Manufacturing  Company. ^^  The  stock  of  the 
can  devest  the  company  was  to  be  divided  into  20  shares,  and  the  sfockhold- 
rigiu  to^  have  ers,  on  a  certain  day,  were  to  elect  a  president  and  two  direct- 
Sf  d°°^A^d^"f  ^^*^'  *^  least,  but  not  more  than  four.  It  was  agreed,  among 
one  of  the"  par-  Other  things,  to  be  the  duty  of  the  president  to  appoint  a 
^^  S^farthe**  g^''^^^^^  ag"c?i/  to  purchasc  stock,  vend  goods,  and,  under  the 
r*^58  1  ''  diJ^cction  of  the  ^president  and  directors,  to  transact  all  busi- 
so  that  the  oth-  ncss,  &c.  Each  pcrson,  at  the  time  of  subscribing,  was  to 
firom*  ^'rfoiiSi  P^^  ^^^  doUars,  and,  from  time  to  .time,  such  assessments  as 
in/his'^an^of  should  be  made  by  the  president  and  directors,  or  forfeit  his 
the  contract,  it  gharcs,  &c.     The  shares  were  subscribed  for  by  the  appellant 

IS  a  vioiRiion  of  •  *  *  ^ 

the  contract,  for  and  the  respondents.  The  appellant  was  elected  president, 
w  mS  havHu  ^'  R^»^olpk  and  A.  P.  Hitchcock,  directors,  and  K  H.  R. 
action  to   re-  treasurer. 

*^^^um^t*liT*5I2  ^^  *^^  ^^^^  ^^  April,  181*5,  an  agreement  was  entered  into 
y^o  has  been  bctwecn  the  respondents,  J,  White,  JR.  Taylor,  and  M.  WhitCj 
noti"xermion*  ^"^  the  oreatVen^  and  directors  of  the  company,  by  which 
of  the  oHitract.  White,  Taylor,  and  White  promised  and  engaged  to  make  and 
etuV^reHeves  deliver  at  the  factory,  at  Granville,  of  the  best  materials,  and 
a^^inst   |>enai-  of  the  best  Workmanship,  twelve  throssel  frames,  (describing 

tioh  and  forfeit- 
ures where  the  case  admits  of  a  certain  compensation. 

A.  covenanted  with  B.,  in  Aprilf  1815,  to  make  certain  machinery,  in  one  year,  at  a  ccrtam  price,  to 
be  paid  in  instalments:  on  the  Ist  of  August  following,  B.  jrave  notice  to  A.  that  he  could  not  ^  on.  ano 
that  the  contract  was  abandoned :  and  A.  (the  covenants  ocing'  independent)  brought  an  action  at  law 
ag  .iiist  B.  to  recover  the  instalments  due  before  the  Ist  of  Aufcustj  he  having  abandoned  the  work, 
bc<  :iiise  of  the  inabihty  of  B.  to  pay  the  sums  according  to  the  agreement. 

H^id.  that  on  B.'s  confessing  judgment  in  the  suit  at  law,  with  leave  to  A.  to  enter  it  up,  that  the 
uijiiiiction  which  had  been  issued  by  the  Court  of  Chancery  should  be  continued  until  the  hearing,  and  that 
pnx'icdings  be  had  in  that  court,  either  by  a  reference  to  a  master,  or  by  an  issue  at  law,  to  ascertain  the 
(lamngcs  sustained  by  A.,  by  the  non-execution  or  rescinding  of  the  contract :  the  answer  of  A.  to  the  biH 
of  B.,  alleging  that  the  instalmenii^luc  on  the  1st  of  Aueustf  and  sued  for  at  law,  did  not  exceed  a  lusl 
compensation  for  their  damages  in  prosecuting  the  won  to  the  Ist  of  Auf^ust,  and  in  the  lo^s  of  their 
prohts  on  the  work,  not  being  sufficient  to  rebut  the  equity  on  which  B.  relies  for  relief,  by  having  on  a 
Judicial  inquiry  into  the  facts,  the  damages  ascertained  hy  a  master,  m-  on  an  issue  of  quanUtm  aamni' 
/icatus. 

Where  an  answer  to  an  injunction  bill  denies  all  the  cireumstances  upon  which  the  equ'ly  of  the  bill  if 
founded,  on  a  motion  for  dissolving  or  reviving  the  injuuction,  credit  is  given  to  the  answei 
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tiiieiny}to  wit,  six  frames,  in*  the  month  of  October  then  next,  Hf  errok 
ottd  six  other  frames,  on  or  before  the   Isi  of  Mau,  1816,     albany 
aad  the  appeUanl  aad  fV.  R,  aod  A.  P.  U.  in  behalf  of  the   March,  i8i^. 
conpany,  engaged  to  pay  fVhiie,  Tayhr,  and  Whk€f  1&  dol* 
lars  for  each  spindle,  or  15,1^  hilars,,  as  foilowa,i  to  wit,  900 
doQars  ia  35  days,  and  5fK)  dollars  in  every  30  diays  thereafter, 
until  all  the  roaehinery  is  in  foil  operatioa,  at  wUcb  time  the 
balance  due  JV.,  T.  and  hV.  was  to  be  paid. 

The  president  and  directors  bad  raised,  by  assessments, 
about  1 100  dollars ;  and  on  the  27th  ^  April,  1815,  they  laid 
another  assessment  on  tS  shares,  of  50  dollars  each.  A,  J9.> 
/.  H.  and  JR.  W.  paid  their  assessments,  amounting  to  350 
dollars,  but  all  tne  other  associates  refused  to  pay  their  assess- 
mentSy  and  suffered  their  shares,  with  all  previous  payments^ 
to  become  forfeited.  The  president  and  directors,  within 
thirty  days  thereafter,  gave  noiieey  in  writing,  to  fV.,  T.  and 
tV,,  that,  by  reason  of  the  forfeiture  of  these  shares,  the  com*- 
pany  would  not  go  on  with  their  factory,  and  that  the  contract 
made  with  them  could  not  be  performed  on  the  part  of  the 
president  and  directors.  N.  H.  R,,  who  delivered  this  notice 
U>  fV.y  T.  and  fV.,  was  answered,  as  the  bill  stated,  but  which 
was  denied  in  the  answer,  that  they  had  made  no  contract  for 
machinery,  but  had  done  something  toward  the  frames. 

The  bill  further  stated,  that  ^nce  the  forfeiture  of  the  ^ares, 
the  appellant  had,  out  ei  his  own  funds^  paid  217  dollars  *and  [  *359  | 
94  cents,  which  had  not  been  reimbursed ;  that  the  compi^y 
had  become  insolvent ;  that  one  of  the  associates  had  abscond- 
ed, another  was  imprisoned  for  debt,  and  the  partnership  had 
been  dissolved,  and  its  debts  were  to  be  settled  by  M*  fVhite. 
That  in  Augu$t,  1815,  fF.,  T.  and  W.  brought  an  action  in 
the  Supreme  Court,  against  the  appellant,  for  a  breach  of  cove^ 
nant  contained  in  the  above  agreement ;  and  the  plaintiffs,  in 
theh^  declaration,  alleged  breaches  in  the  non-payment  of  900 
dollars  within  35  days,  500  dollars  on  the  29th  of  June,  and 
500  dollars  on  the  9tb  of  July,  1815.  That  the  appellant 
pleaded,  that  the  agreement  was  executed  by  him  and  the  two 
directors,  in  their  capacity  of  directors  and  agents  of  the  com- 
pany, and  not  otherwise ;  and  that  on  a  demurrer  to  this  plea, 
the  Supreme  Court  gave  judgment  against  the  affpellant.  (a) 
That  the  appellant  gave  notice  to  the  other  partners  of  the 
suit,  but  they  declined  doing  any  thing,  and  that  Ira  Hall  had 
since  died  intestate.  The  bill  prayed,  that  the  defendants 
might  be  decreed  to  repay  the  appellant  the  2)7  dpllars  and 
94  cents ;  that  the  agreement  might  be  delivered  up  to  be  can- 
celed, and  an  injunction  issued  to  stay  all  further  proceedings 
at  law,  and  for  relief  e;enerally. 

Af.  and  J.  W.,  in  their  answers,  admitted  the  execution  of 
the  agreement,  but  denied  that  they  agreed  or  expected  to 

(a)  Vid«  13  Johns.  Rep.  307.      Skinner  T.  Dmfion,  19  JokM.  Rep.  513.    6 
itkns,  Ck.  Rep.  351 
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tf9  ERROR:  look  to  the  compaiiy  for  the  perfdrmance^  but  relied  on  the 
ALBANY, "  lability  and  responsibility  of  the  appellant.  That  they  received 
March,  1^19.  the  letter  or  notice  of  may,  1815,  &c.  That  immediately  after 
~  the  contract,  they  commenced  the  work  on  the  machinery,  and 
v?"'^  continued  it  until  the  1st  of  Anguit,  1815,  when  they  received 
WaiTK.  Q  letter  from  the  plaintiff,  which  convinced  them  that  he  did 
not  mean  to  perform  the  contract,  and  which  they  considered 
as  amounting  to  a  notice  of  an  abandonment  of  it,  and  a  re- 
fusal to  perform  it.  That  the  work  and  materials  furnished,  at 
the  expense  of  3,300  dollars,  had  become  useless,  and  not 
worth  400  dollars,  <&c. 

The  chancellor,  after  hearing  the  cause,  on  the  2dth  of  Au-^ 
[  *  360  ]      g^^9  1817,  ordered  the  injunction,  staying  the  proceedings  *at 
law,  to  be  dissolved.     From  this  decretal  order  the  plaintiff 
appealed. 

The  chancellor  assigned  his  reasons :  (See  2  Johns.  Ch.  Rep. 
526.  537.) 

Henry,  for  the  appellant. 

Buel  and  Van  Vechten,  for  the  respondents,  M.   and   J. 
White. 

For  the  appellant,  it  was  contended,  that  being  wholly  reme- 
•  diless  at  law,  he  was,  therefore,  entitled  to  relief  in  equity. 

The  contract  on  the  part  of  W.,  T.  fy  fV.  not  having  been  ex- 
ecuted, and  the  covenants  to  do  the  work,  and  to  pay  the  price, 
being  independent,  there  is  nothing  at  law  to  prevent  the  re- 
covery of  the  whole  price,  even  if  the  work  had  been  alto- 
gether undone.  Unless  a  court  of  equity,  therefore,  can  in- 
terpose, this  most  manifest  injustice  would  be  the  consequence, 
that  payment  of  the  whole  price  may  be  exacted,  without  any 
equivalent.  The  jurisdiction  of  the  Court  of  Chancery  to 
afford  relief  where  the  work  is  entirely  done,  is  indisputable; 
and  it  is  equally  so,  where  the  work  has  been  only  in  part  per- 
formed. The  covenants  being  independent,  each  party  is  bound 
to  performance,  and  W,,  T.  and  TV,  might  have  proceeded  and 
finished  the  machinery,  notwithstanding  any  notice  of  the  in- 
tentions of  the  other  party,  and  they  would,  then,  have  been 
entitled  to  the  whole  price.  But  having,  themselves,  volun- 
tarily stopped  short  in  the  ejitecution  of  the  work,  natural 
justice  can  demand  no  more  than  that  they  should  be  indem 
nified  for  what  has  been  actually  done. 

As  an  indemnity  is  all  that  can  be  equitably  demanded,  and 
the  extent  of  that  indemnity  is  not  only  uncertain,  but  dis- 
puted ;  the  parties  in  interest  ought  not  to  decide  upon  it  for 
themselves;  but  it  should  be  ascertained  either  by  a  jury,  on 
on  an  issue  of  quantum  damnificatus,  or  by  a  master,  on  a  refer 
ence  to  him  for  that  purpose. 

Again ;  though  this  may  not,  literally  speaking,  be  a  case  of 
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forfeiture,  yet,  if  it  is  to  be  regarded  in  a  strict  legal  point  of  IN  error 
"view,  as  authorizing  the  exaction  of  the  whole  price,  *without  "albany 
any  possibility  of  mitigation,  it  is,  in  spirit  and  eifect,  a  forfeit-    March,  I819. 
ure  of  the  hardest  and  wors^  kind.     For,  if  the  principles  on  ^^'^^^^'^'^^ 
which  the  injunction  was  dissolved  are  sound,  the  respondents       '^^^'''''^ 
might  sue  for  further  instalments,  and,  in  answer  to  any  bill  for      Wuitv 
relief,  allege  that  the  damages  they  had  sustained  exceeded  the 
amount  demanded,  and  thus  their  avarice  be  the  only  limit  to 
their  exactions. 

A  court  of  equity,  as  to  its  power  of  giving  relief,  is  not  con- 
tfined  to  cases  of  strict  forfeiture  or  penalties  only ;  but  it  has 
interfered  and  relieved  when  the  breach  of  ^an  agreement  is  not 
wilful  or  fraudulent,  where  compensation  can  be  made ;  and 
especially  in  a  cose  of  this  kind,  in  which  the  insisting  on  the 
literal  fulfilment  of  the  contract  would  l)e,  iii  the  highest  degree, 
unjust  and  fraudulent.  (I  Madd,  Ch.  Tr.  29.  Eaton  v.  Lyon^ 
3  Kesei/y  Jun.  690.  693.)  There  are  numerous  cases  to  be 
found  in  which  equity  controls  contracts,  contrary  to  the  letter 
of  them,  and  affords  relief,  though  there  is  no  forfeiture  or 
penalty.  (Netvland  on  Cant.  251.  Ambler y  331.  4  Com.  Dig. 
406.  Cond.  2.  Q.  1.  4  Bro.  Ch.  415.  2  Johns.  Rep.  614.  3 
P.  Wms.  307.) 

Again  ;  the  instalments  agreed  to  be  paid,  being  a  part  of 
the  price  of  the  machinery,  cannot  be  deemed  in  the  nature  of 
stipulated  damages ;  besides,  the  respondents  themselves,  by 
claiming  damages  far  beyond  the  instalments,  do  not  allow  such 
a  construction.  But  even  if  the  instalments  were  to  be  deemed 
stipulated  damages,  there  ia  the  same  necessity  for  an  appor* 
tionment  of  them  according  to  the  work  performed,  or  injury 
sustained  ;  and  which  must  be  done  by  a  jury,  or  on  reference 
to  a  master. 

It  may  be  said,  that  if  a  suit  should  be  brought  for  further 
instalments,  the  case  might  present  a  different  aspect,  so  as  to 
entitle  the  appellant  to  relief  But  it  is  against  the  general 
policy  of  the  law,  to  put  parties  in  a  situation  which  must  lead 
to  further  litigation,  when  the  whole  subject  of  controversy  can 
as  well  be  determined  now,  and  perfect  justice  be  done  to  the 
respondents.  The  bill  contains  a  prayer  for  general  relief 
The  dissolution  of  the  injunction  is  general  and  unqualified ; 
and  not  only  throws  open  the  door  to  future  litigation,  but  the 
acknowledged  insolvency  of  the  respondents  puts  it  in  their 
power  to  recover,  and  receive  *their  whole  demand  at  law.  It  [  •  362  ] 
IS  equivalent  to  a  dismissal  of  the  appellant's  bill,  who,  if  he 
should  disprove  the  answers  of  the  respondents,  consisting  of 
matters  in  avoidance,  which  they  are  bound  to  establish,  would 
not  be  able  to  get  back  •his  money,  and  can,  therefore,  have  no 
inducement  to  prosecute  his  Suit  further.  « 

Fo  the  respondents,  it  was  argued,  that  the  appellant,  having 
asked  .or  specific  relief,  could  not  have  relief  generally. 
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ALBANY, 
Mac«b,  1819. 


iN  ERROR.  The  non-performance  of  the  contract  in  this  case  was  owing 
to  the  fidlure  of  the  appellant  to  pay  the  money  according  to 
his  ageeement.  The  respondents  had  commenced  their  work 
in  good  faith,  and  were  compelled  to  stop  for  want  of  the  stip* 
ulated  advances.  The  answers  are  conclusive  on  the  subject 
On  the  question  as  to  continuing  or  dissolving  an  ii^unction, 
full  credit  is  to  be  given  to  the  answer ;  and  if  the  equity  of 
tlie  bill  is  denied,  the  injunction  must  be  dissolved.  (2  madd. 
Ch.  265.  1  Johns.  Ch.  Rep,  444.)  If,  then,  the  failure  to 
perform  the  work  has  beeif  occasioned  by  the  default  of  the 
appellant  himself,  he  cannot  set  up  the  non-performance  as  a 
defence.  (3  Johns.  Rep.  531.  Doug.  674.  1  Fonbl.  391.  B. 
1.  ch.  6.  sec.  2.  note  C.)  There  is  nothing  unreasonable  in 
these  covenants,  requiring  advances  to  aid  the  party  who  is  to 
perform  the  work.  {Cunningham  v.  Morrell^  10  Johns.  Rep. 
5203.)  The  respondents  claim*  nothing  more  than  what  was 
due  to  them  for  what  they  had  done,  when  they  were  compelled 
to  stop.  They  went  on  faithfully  until  August,  and  what  they 
claim  in  their  suit  at  law,  is  only  for  the  instalments  due  on  the 
1st  of  August,  or  1,900  dollars,  which  is  not  a  compensation  for 
what  they  tiad  done ;  the  wages  of  the  workmen  employed,  and 
the  materials  purchased,  amounted  to  above  3,000  dollars. 
There  is  no  force,  then,  in  the  argument  of  the  appellant's 
counsel,  that  the  whole  price  may  be  exacted. 

Courts  of  equity  do  not  interpose  by  an  injunction  to  restram 
proceedings  at  law,  unless  to  prevent  manifest  wrong  and  injus- 
tice, as  in  cases  of  forfeiture  and  penalties.  It  is  a  power  which 
that  court  exercises  with  great  caution,  and  ^'only  in  cases 
where  it  becomes  indispensable  to  protect  a  party  against  fraud, 
accident,  or  mistake.  (1  Stadd.  Ch.  31.  109.  111.  12  Vesey, 
289.     16  Vesey,  406.) 

Again ;  the  appellant  did  not  enter  into  this  contract  as  a 
mere  agent.     He  had  no  authority  to  bind  the  company.     If 
he  is  not  liable  to  the  respondepts,  no  person  can  be  made  re* 
sponsible.     The  Supreme  Court  have  so  decided.     (13  Johns 
Rep.  307.     2  Caines,  254.     5  East,  148.     1  Fonb.  B.   1.  ch 
4.  sec.  17.  p.  292,  29:3—296.) 

Again ;  the  respondents  only  claim  compensation  for  what 
they  had  done  before  they  stopped  the  work.  The  instal- 
ments are  in  the  nature  of  stipulated  damages.  (1  Madd.  Ch. 
83.  Newlandon  Contracts,  312.  316.  2  Bos.  ^  Pull.  353.) 
The  court  is  not  bound  to  make  9.  new  contract  for  the  parties. 
(1  Madd.  30.  1  Burr.  2228.)  It  is  not  a  case  admitting  of  ad- 
equate compensation  ;  the  injury  resulting  to  the  pespondents 
IS  uncertain.  (12  Vesey,  Jun.  287.  Ambler,  322.  1  Madd. 
S7.)  Unless  the  instklments  dye  exceed  a  fair  compensation, 
they  do ''net  amount  to  a  penalty.  Equity  does  not  rescind  a 
contract,  unless  the  party  who  has  performed  part  can  be  placed 
in  ttcttu  quo.  (1  F^otih.  Eq.  ch.  6.  s.  3.  385.  s.  1.  s.  2,  3.  8.  4 
Hare  v.  -Qroves,  3  Ansi.  Rep.  687.) 
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Spenci2r,  Ch.  J.     This  appeal  is  from  an  order  of  the  Court  in  error, 
of  Chancery,  dissolving  the  injunction  staying  proceedings  at     alb  any 
law  upon  a  contract.     It  appears  that  a  suit  at  law  was  brought    Marrfa,  uni, 
on  this  contract  against  ihe  appellant  for  three  instalments,    ^"^"^'^^'^^ 
amounting  to  1,900  dollars,  and  the  Supreme  Court  decided,       "*J*** 
that  the  appellant  was  responsible  at  law  on  the  covenants  con-      Whits. 
tained  in  the  agreement;  and  the  object  of  the  bill,  so  far  as 
relates  to  the  present  question,  is  for  relief,  with  regard  to  the 
damages  claimed  by  the  appellant. 

Tiie  answer  admits,' that  about  the  first  of  August,  1815, 
the  respondents  received  a  letter  from  the  appellant,  couched 
ill  such  terms  as  convinced  them  that  the  appellant  did  not 
intend  to  perform  the  agreement  on  his  part,  and  that,  there- 
upon, the  compietioki  and  all  further  proceeding  in  making  the 
machinery  were  abandoned  by  the  respondents. 

*The  answer  proceeds  to  state  the  number  of  hands  employed       [  *  3&i  J 
by  the  respondents,  the  great  expenses  incurred,  and  the  profits  < 

which  wo'jild  have  been  made,  had  the  work  gone  on,  and  had  the 
^pellant  fuifiilcd  bis  part  of  the  agreement ;  and  if  these  facts 
ve«to  be  rof^urdeJ  on  this  occasion,  as  conclusively  true,  then, 
'«eyond  ali  doubt,  the  amount  claimed  in  the  suit  at  law  would 
lot  ha*«e  exceeded  a  fair  indemnity  to  the  respondents. 

I  enci*.e!y  agree  with  the  chancellor,  that  the  appellant's 
toveHP.nl  to  pay  the  instalments,  was  an  independent  one ;  and 
\  an  orually  clear,  that,  after  an  executory  contract  has  been 
^rttr.fed  into,  so  as  to  become  binding  on  the  parties,  both  par- 
fic^  have  acquired  such  an  interest  in  its  execution,  that  neither 
^i  them  separately  can  devest  the  other  of  his  right  to  have  the 
contract  fulfilled ;  and  if  either  of  the  parties  stop  short  in  the 
execution  of  the  contract,  and  refuse  to  proceed  any  further, 
so  that  the  other  party  is  disabled  from  performing  his  part  of  the 
contract,  it  is  violated,  and  an  action  lies  to  recover  damages 
against  the  party  who  has  been  the  cause  of  its  non-execution. 
After  the  notice  given  by  the  appellant,  that  payment  would  not 
be  made  according  to  the  agreement,  and  that  the  company 
would  not  go  on  with  their  factory,  the  respondents  had  their 
election  either  to  proceed  and  complete  the  machinery,  or  to 
consider  the  contract  rescinded,  and  to  stop  short  in  their  work. 
They  elected,  however,  at  the  time  already  mentioned,  fully 
and  finally  to  suspend  their  work,  so  that,  thereafter,  -all  idea 
was  abandoned,  that  the  machinery  would  be  made,  or  that  the 
factory  would  be  built. 

It  cannot  be  doubted,  that  when  the  contract  was  entered  [ 

into,  both  parties  intended  its  entire  and  feithfiil  fulfilment. 
The  payments  were  to  precede  the  completion  of  the  machinery, 
as  a  means  of  enabling  the  respondents  to  fiilfil  their  stipula-  • 

tions ;  and,  consequently,  they  had  a  right  to  demand  and  en- 
force the  payment  of  that  part  of  the  price  of  the  work  and 
materials,  which  was  agreed  to  be  paid  before  the  completion 
of  the  whole,  without  reference  to  the  progress  of  tlie  work. 
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1^  ERROR.  But  after  the  month  of  August ^  1815,  the  contract  must  be 
ALBANY  considered  as  rescinded  and  abrogated,  by  the  mutual  agree- 
ftiarrh,  i»iii.  mcnt  of  the  parties ;  for  the  one  ^party  says,  we  cann  t  pay 
the  instalments  and  do  not  intend  to  build  the  factory  ;  and  the 
others  say,  then  we  abandon  tlie  work,  and  actually  do  aban- 
don it 

It  appears  to  me,  that  from  this  period,  the  contract  assumed 
a  new  aspect ;  the  respondents  could  no  longer  insist  on  the 
stipulated  payments  as  due  them,  and  could  avail  themselves 
no  further  of  the  contract,  than  as  a  means  of  recovering  the 
damages  actually  sustained  by  a  refusal  on  the  part  of  the  ap- 
pellant to  fulfil  his  part.  In  the  view  of  a  court  of  equity,  tlie 
payments  agreed  to  be  made  assumed  the  character  of  penal- 
ties, and  ceased  to  form  any  criterion  to  regulate  the  amount 
of  the  damages.  The  payments  being  the  estimated  value  of 
the  machinery  when  completed,  and  in  full  operation,  when  it 
was  ascertained  that  the  machinery  was  never  to  be  completed, 
how  can  it  be  that  the  appellant  was  to  pay  according  to  an 
established  standard,  when  that  standard  no  longer  existed  ? 

It  would  be  highly  inequitable  to  allow  the  respondents  to 
recover  on  these  covenants,  as  independent  ones,  when  Ihey 
admit  that  they  never  intend  to  entitle  themselves  to  be  paid, 
and  never  mean  to  fulfil  their  part  of  the  contract ;  and  the 
respondents  ought  not  to  insist  on  more  than  a  just  equivalent 
for  their  labor,  materials,  and  loss  of  profit,  which  can  readily 
be  ascertained  by  an  issue,  or  by  reference  to  a  master. 

There  can  be  no  doubt  of  the  jurisdiction  of  a  court  of  equity, 
to  relieve  against  forfeitures,  under  such  circumstances.  If  I 
am  incorrect  in  the  positions  thus  far,  I  perceive  no  possible 
relief  for  the  appellant,  against  a  recovery  at  law  for  all  the 
stipulated  payments,  to  the  amount  of  15,120  dollars,  and  the 
mterest  thereon.  And  if  the  argument  applies  to  any  of  the 
stipulated  payments,  it  applies  to  all  of  them. 

The  remaining  question  is,  whether  ihe  appellant's  equity, 
arising  out  of  the  facts  I  have  stated,  to  be  relieved,  on  com- 
pensating the  respondents  for  the  damages  actually  sustained, 
is  rebutted  by  the  facts  disclosed  in  the  answer,  which  show 
that  the  damages  sustained  are  equal  to  tlie  instalments  claimed 
in  the  action  at  law.  I  am  of  opinion,  that  the  answer  does 
not  deprive  the  appellant  of  his  *equity  to  have  the  damages 
legally  ascertained.  It  is  a  general  and  well  settled  principle, 
that  if  the  answer  denies  all  the  circumstances  upon  which  the 
equity  of  the  bill  is  founded,  the  universal  practice  s,  as  to  the 
purpose  of  dissolving  or  not  reviving  the  injunction,  to  give 
credit  to  the  answer.     (2  Mad.  Ch,  285.) 

The  answer  does  not  deny  the  circumstances  upon  which  the 
equity  of  the  appellant's  case  is  founded,  but,  on*tb*3  contrary, 
admits  them.  The  equity  is,  that  the  contract  hai  been  re- 
scinded, that  the  respondents  are  suing  at  law  to  recover  sums 
of  money  agreed  to  oe  paid  as  the  price  of  certain  w  ^rks  which 
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were  to  be  finished,  and  that  the  respondents  have  abandoned  in  error, 
the  work,  and  do  not  intend  to  finish  it,  in  consequence  of  the  "alb any 
appellant's  inabiUty  to  pay  the  sums  agreed  to  be  paid.     These    March,  isiii. 
circumstances  are   admitted,  and  the   respondents  set  up,  in 
avoidance  of  this  equity,  that  their  damages  in  prosecuting  the      ""'^V 
work  as  far  as  they  did,  and  in  the  loss  of  contemplated  profits,      White. 
is  equal  to  the  instalments  sued  for  at  law ;  and  thus  they  set 
up  tlieir  opinions,  and  circumstances  irrelative  to  the  equity  on 
which  the  appellant  relies,  to  deprive  him  of  all  relief,  by  a 
judicial  examination  into  the  facts. 

I  am  not  aware  that  the  principle  I  adopt  will  operate  inju- 
riously to  the  respondents.  The  Court  of  Chancery  will  take 
care  that  they  be  folly  remunerated  for  all  the  damages  and 
losses  they  have  sustained ;  and  although  it  would  be  hazard- 
ous to  lay  down  any  geneml  rule  as  to  the  damages,  I  must  say, 
that  I  should  consider  the  profits  which  might  have  been  made, 
as  a  legitimate  head  of  damages. 

The  appellant  cannot  avail  himself  of  that  part  of  his  bill 
which  seeks  for  contribution  as  against  the  respondents,  for 
they  are  in  no  sense  liable  to  it,  for  the  reasons  expressed  by 
the  chancellor.  My  conclusion  is,  that  the  order  dissolving 
the  injunction  be  reversed,  and  that  the  injunction  be  continued, 
on  the  appellant's  confessing  judgment  in  the  suit  at  law,  with 
leave  to  the  respondents  to  enter  it  up ;  and  that  proceedings 
be  had,  by  reference  to  a  master,  or  an  issue  at  law,  to  ascertain 
the  damages  sustained  by  the  respondents,  by  the  rescinding 
of  the  contract. 

*Yat£s,  J.  The  important  and  material  facts  set  forth  in  |  *  367  ] 
the  bill,  upon  which  the  appellant's  equity  is  founded,  are  not 
denied  in  the  answer.  On  the  contrary,  it  is  admitted,  that 
the  contract  was  rescinded  on  the  first  of  August^  1815;  but 
the  respondents  state,  that  the  amount  of  damages  for  which 
the  appellant  is  liable,  far  exceed  the  instalments  sued  for,  so 
that  the  question  presented  is,  whether,  under  the  circum- 
Btances  disclosed  by  the  bill  and  answer,  he  is  entitled  to 
relief;  for,  if  he  is  so  entitled,  then  the  injunction  ought  to 
nave  been  continued  or  modified. 

If  the  facts  and  circumstances  constituting  the  appellant's 
equity,  as  stated  in  the  bill,  had  been  denied  by  the  .respond- 
ents, the  dissolution  of  the  injunction  would  have  been  correct 
and  proper ;  but  the  mere  estimate  in  the  answer  of  the  re- 
spondents, that  the  damac^es  sustained  exceed  the  amount  of 
the  instalments  claimed,  clearly  showing  matter  in  avoidance, 
which  they  are  bound  to  establish,  and  which  the  appellant 
might  disprove,  I  am  inclined  to  think,  was  not  suflicient 
ground  to  dissolve  the  injunction  ;  the  inquiry,  then,  must  be 
pursued,  whether,  from  the  bill  and  answer  before  us,  the 
appellant  is  entitled  to  the  relief  sought  for. 

The  chancellor's  reasoning  is  conclusive  in  my  mind,  that 
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IN  ERROR.  WhitCy  Taylor  fy  White^  as  parties  to  the  association,  were  not 
bound  to  contribute  rateably  to  all  losses  and  charges.  They 
did,  to  be  sure,  agree  to  take  two  shares  of  the  company  stock, 
at  the  time  the  covenant  was  entered  into  with  the  appellant ; 
but  it  was  on  condition,  that  they  were  to  be  exempted  from 
any  assessment  which  had  or  should  be  made,  until  the  ma- 
chinery was  furniehed,  and  the  manuftictory  in  operation. 
This  never  took  place.  The  case,  therefore,  never  occurred, 
when  they  could  be  called  upon  for  any  assessment. 

It  is  clear,  that  the  covenant  of  the  appellant  to  pay  the 
three  instalments,  for  which  the  action  at  law  was  commenced, 
is  an  independent  covenant,  which  he  was  held  at  law  to  per- 
form ;  and  if  the  respondents  had  proceeded  in  the  prosecu- 
tion of  the  work,  and  performance  of  the  contract,  on  their 
part,  equity  could  not  have  interposed  to  prevent  a  recovery 
of  the  whole  amount  to  be  pud ;  because  it  is  not  *in  the 
power  of  one  party  alone  to  rescind  the  contract ;  but  as  such 
performance  cannot  be  pretended,  and  although  the  respond- 
ents cannot  be  blamed  in  desisting,  in  safety  to  themselves, 
from  proceeding  in  it,  yet  the  contract  must  be  deemed  to  have 
been  rescinded  by  mutual  assent,  which  places  the  rights  of  the 
parties  under  it  on  different  grounds. 

There  can  be  no  doubt,  if  the  work  on  the  machinery  had 
never  been  commenced,  and  nothing  done  under  the  contract, 
that  on  an  attempt  at  law  to  recover  the  instalments,  a  court 
of  equity  would  have  afforded  relief;  and  I  can  see  no  reason 
why  the  appellant  is  not  entitled  to  relief,  where  the  contract 
has  been  partially  performed,  especially  where  so  inconsider- 
able a  part  of  the  work  had  been  done  at  the  time  of  rescind- 
ing. It  does  not  destroy  the  appellant's  claim  to  rehef,  to  say, 
that  the  contract  woulH  have  been  fulfilled,  if  the  instalments 
had  been  regularly  paid,  because  the  failure  of  payment  was 
inevitable,  and  not  under  the  control  of  the  appellant ;  the 
source  from  whence  the  payments  were  to  have  been  derived, 
was  known  to  both  parties ;  and,  having  fidled,  it  is  evident 
that  the  disappointment  must  have  been  equally  unexpected  to 
both,  because  the  respondents,  although,  technically  speaking, 
they  contracted  with  the  appellant,  individually,  yet  they  must 
have  known  that  the  payments  were  to  be  drawn  from  the 
assessments  to  be  made ;  for  they  signed  the  articles  of  copart- 
nership on  the  express  condition  or  stipulation  against  assess 
ments  on  themselves,  until  the  fiictory  should  be  in  operation. 
The  appellant  is,  therefore,  not  chargeable  with  fraud  or  col 
lusion,  and  cannot,  on  that  account,  under  the  circumsiancea 
of  the  case,  be  deprived  of  the  required  relief.  I  do  not  mean 
to  be  understood  as  ur^ng,  that  because  the  respondents 
acquiesced,  and  discontinued  their  work,  afler  the  receipt  of 
the  notice  in  August,  they  are  not  entitled  to  a  just  compen- 
sation for  their  previous  expenditures,  with  regard  to  the  ma- 
chinerv  ;  on  the  contrary,  a  perfect  indemnity  ought  to  be 
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extended    to    them,  the    measure  of  which,  however,  bemg  in  error 
uncertain  and  contested,  I  object  to  its  being  decided  by  the    alban y  "" 
respondents,  according  to   their  own  appraisement,  in  their    March,  isii. 
answer ;  for  they  would  thus,  although  parties  in  interest,  be  ^"gJ^J^;^^^ 
made  judges  in  their  own  cause.     The  ^compensation  and  dam-  v. 

ages  can  be  fairly  and  satisfactorily  ascertained  in  another  way ;  ^hitk. 
and  it  ought  to  be  done  by  a  jury,  on  an  issue  of  qtuinium  [  *  369] 
damnificatus^  or  by  a  master  on  reference,  giving  the  party,  in 
either  case,  an  ample  opportunity  to  be  heard.  A  determina- 
tion thus  made  by  judgment  of  law,  would  be  altogether  un- 
exceptionable, and  consonant  to  the  soundest  principles  of 
equity. 

The  general  principle  is  well  established,  that  equity  will 
relieve  where  a  penalty  is  forfeited,  by  decreeing  to  the  party 
his  actual  damages  ;  (12  Vesey,  282. 475.)  but  where  the  dam* 
ages  are  stipulated,  it  is  settled,  that  equity  will  not  relieve 
against  them.  (2  Venumf  119.)  In  the  case  before  us,  the 
instalments  being  a  part  of  the  price  or  value  of  the  whole 
machinery  to  be  made,  shows  most  conclusively,  that  they 
cannot  be  taken  in  the  nature  of  stipulated  damages  ;  but  if  ' 
even  they  were  to  be  so  considered,  they  must  of  necessity  be 
apportioned  according  to  the  injury  sustained  ;  and  to  say  that 
this  apportionment  can  be  made  by  the  party  interested,  would 
be  extending  a  principle,  as  to  the  effect  of  an  answer,  which 
would  not  unfrequenUy  be  attended  with  manifest  injustice.  I 
am  inclined  to  the  opinion,  that  according  to  the  pnnciples  on 
which  it  appears  to  me  the  injunction  was  dissolved,  the 
respondents,  on  prosecuting  for  the  amount  of  the  remaining 
instalments,  in  their  answers  to  other  bills  which  might  be  filed 
for  relief,  would  not  be  precluded  firom  doing  away  the  equity, 
by  swearing  that  the  damages  exceeded  the  amount  of  those 
instalments.  It  is  therefore  peculiarly  fit  and  proper,  that  the 
inquiry,  as  to  the  damages,  should  be  made  in  the  manner 
before  stated,  by  which  the  points  in  controversy  would  be 
determined,  in  a  manner  more  satisfactory,  in  settling  the 
rights  of  the  respective  parties. 

I  cannot  accede  to  the  principle,  that  a  court  of  chancery 
is  restricted,  in  giving  relief,  to  cases  of  abeolute^ibrfeiture  or 
penalty  only.  Relief  may  be  granted  against  the  breach  of 
an  agreement  not  wilful  or  fraudulent,  where  a  full  compensa* 
tion  can  be  made,  so  as  to  render  the  party  perfectly  secure 
and  indemnified,  and  place  him  in  the  same  situation  as  if  the 
occurrence  had  not  happened ;  especially,  when  it  approaches 
00  near  to  a  case  of  forfeiture  as  the  present  ^Maddoelc^  in  [  *  870  J 
his  Treatise,  (1  Madd.  Eau.  p.  28.)  says,  ^^  at  law  a  covenant 
must  be  strictly  and  literally  performed ;  in  equity  it  is  sufii- 
cient  if  it  be  really  and  substantially  performed,  according  to 
the  true  intent  and  meaning  of  the  parties,  as  fiur  as  circum* 
stances  will  admit;  but  if  by  unavoidable  accident,  if  by  fraud, 
surprise  or  ignorance  not  wilful,  parties  have  been  prevent- 
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iN  ERROR,  edftom  executing  it  literally,  a  court  of  equity  will  interfere^ 
ALBANY     ^^^'  ^P^'^  compensation  being  made,  the  party  having  done 

ifvch,  iBii,  every  thing  in  his  power,  and  being  prevented  by  the  means 
alluded  to,  will  give  relief."  In  Eaton  v.  Lyon^  (3  Ves.  jun. 
692.)  the  same  doctrine  is  maintained.  In  the  present  case 
there  could  have  been  no  full  performance,  because  the  con- 
tract had  been  rescinded;  but  suppose  the  appellant  had 
advanced  two  thirds  of  the  price  of  the  machinery,  and  after 
the  work  had  advanced  to  a  certain  extent,  say  one  tenth  of 
what  was  to  be  done,  he  had  given  notice  of  the  failure  of  the 
funds  to  be  derived  from  assessments,  frpm  which  he  expected 
to  be  reimbursed,  and  to  be  enabled  to  pay  the  balance  due 
on  the  work  when  completed,  and  the  respondents,  in  conse- 
quence of  this  notice,  had  desisted,  but,  afterwards,  claimed 
to  retain  the  amount  received,  would  not  equity  relieve  as  to 
the  portion  of  the  work  unfinished  ?  And  would  not  this 
attempt  to  retain  the  whole  amount  paid,  be  a  claim,  in  the 
nature  of  a  forfeiture,  sufficient  to  authorize  a  court  of  chan- 
cery to  interfere  ?  It  certainly  would  be  so  considered  ;  and  if 
I  am  correct  in  the  principle  stated,  it  is  equally  applicable  to 
the  present  case,  which,  as  the  covenants  are  independent,  in  a 
strictly  legal  sense,  would  authorize  an  exaction  of  the  whole 
price,  without  re^irding  a  deduction  for  the  part  not  perform- 
ed. There  is  no  essential  distinction  between  the  two  cases, 
and  it  must,  therefore,  be  viewed  bv  a  court  of  equity  as  a 
case  in  the  nature  of  a  forfeiture,  although  not  literally  so. 

My  opinion,  accordingly,  is,  that  the  decretal  order  of  the 
Court  of  Chancery  be  reversed,  that  the  cause  be  remanded, 
•  with  directions  that  the  injunction  be  continued,  to  the  end 
that  the  damages  sustained  by  the  respondents  may  be  ascer- 
tained in  the  manner  before  stated,  by  which  the  amount  of 
the  recovery  must  be  controlled. 

r*871  1  *Platt,  J.     The  covenant  to  furnish  the  machinery,  and 

the  covenant  to  pay  for  it,  are  admitted  to  be  independent 
covenants ;  and  the  equity  set  up  in  the  complainant's  bill  has 
a  double  aspect:  First,  as  against  the  respondents,  fVhite, 
Taylor  fy  Tvhiie^  the  bill  charges,  that  they  are  asserting  their 
claim  at  law  for  part  of  the  price  included  in  the  three  first 
instalments  of  the  contract ;  that  White,  Taylor  fy  White  have 
not,  at  any  time  since  the  execution  of  the  agreement,  per- 
formed any  part  of  it,  on  their  part ;  and  that  they  are  utterly 
insolvent :  so  that  if  they  should  be  allowed  to  recover  the 
price  of  the  machinery,  or  any  part  of  it,  there  can  be  no 
remedy  for  a  breach  of  the  covenant  on  their  part ;  and, 
secondly,  that  if  the  appellant  is  obliged  to  pay  the  amount 
recoverable  at  law,  in  the  suit  against  him,  the  other  original 
associates  may  be  compelled  to  contribute. 

The  chancellor  has  dissolved  the  injunction ;  and  therebv 
decided,  that  upon  the  bill  and  answer  merely,  the  suit  at 

—  292 


OF  THE  STATE  OF  NEW-YORK.  371 

ior  those  instalments  ought  not,  as  a  preliminary  measure,  to  in  error 
be  restrained.  "^lilNv 

The  general  rule  is  well  established,  that  if  the  answer  de-  Uarch,  isii. 
nies  explicitly  and  positively,  the .  grounds  on  which  the  equity 
of  the  bill  rests,  the  injunction  to  stay  the  remedy  at  law  must 
be  dissolved.  I  see  nothing  in  this  case  to  form  an  exception 
to  that  rule ;  and  if  so,  the  answers  of  John  White  and  Marvin 
IVhite,  directly  responsive  to  the  gravamen  of  the  bill,  do  ex- 
pressly, and  most  strongly,  deny  the  complainant's  equity. 

They  deny  that  they  contracted  with  the  appellant  merely 
as  agent  of  the  manufacturing  company  ;  and  swear,  that  they 
relied  upon  his  individual  responsibility  alone,  in  making  that 
contract. 

They  deny  (if  that  were  material)  that  they  ever  received 
notice  from  the  appellant  of  his  intention  to  abandon  the 
agreement,  until  after  the  three  first  instalments  became  due. 
And  they  swear,  that  instead  of  neglecting  to  fulfil  the  contract 
on  their  part,  as  the  bill  charges,  they  commenced  the  per- 
formance of  the  agreement  inunediately  after  it  was  made ; 
that  they  employed  twenty  workmen  besides  themselves,  in 
manufacturing  the  machinery ;  that  thev  prosecuted  the  work 
in  good  faith ;  and  that,  at  the  *time  when  the  appellant  gave  [  *  372 
them  notice  of  abandonment,  (1st  of  August y  1815,)  they  had 
actually  expended  in  labor  and  materials,  for  that  machinery, 
upwards  of  3,000  dollars ;  and  which  had  so  depreciated,  as 
not  to  be  worth  more  than  400  dollars,  at  the  time  of  filing 
their  answers.  The  injustice  and  hardship  complained  of  in 
the  bill  is,  that  Whitty  J^aylor  fy  White  were  taking  an  unfair 
advantage,  and  abusing  their  legal  rights  under  the  independent 
covenants,  by  suing  for  the  three  first  instalments,  without 
having  performed  any  part  of  the  contract,  and  not  having 
earned  any  thing,  as  a  consideration  or  equivalent  for  those  in- 
stalments: this  was  an  essential  and  indispensable  allegation 
in  the  bill,  without  which  no  injunction  would  have  been 
granted ;  the  prayer  for  an  injunction  would  have  contained  no 
equity,  if  the  bill  had  not  charged  the  fact,  that  White^  Taylor 
fy  White  had  not  proceeded  in  the  execution  of  the  agreement 
pari  passu  with  the  stipulated  payments.  The  answers  are, 
therefore,  on  that  point,  strictly  responsive  to  the  bill;  and 
they  positively,  explicitly,  and  circumstantially,  deny  that  alle- 
gation. The  respondents  confess  their  insolvency ;  but  swear, 
that  it  has  been  occasioned  solely  by  the  appellant  himself,  in 
refusing  to  fulfil  that  contract  These  answers  we  are  bound  to 
take  as  true,  in  respect  to  the  injunction,  in  this  stage  of  the 
cause;  and  if  so,  the  right  of  these  respondents  .to  recover 
1 ,900  dollars,  with  interest,  as  established  at  law,  seems  to  me 
to  be  perfectly  consonant  with  the  principles  of  equity. 

Whether  the  respondents  will  be  entitled,  in  any  form,  to 
recover  damages  beyond  the  instalments  which  fell  due  under 
the  contract,  before  it  was  mutually  abandoned  by  the  parties, 
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ALBANY, 
March,  1819. 


[♦373] 


IN  ERROR,  or  on  what  principlefi  any  ulterior  clainis  are  to  be  adjusted, 
are  questions  not  before  us  on  this  appeal. 

My  opinion  is,  that  the  decretal  order  for  dissolving  the  in- 
junction ought  to  be  affirmed. 

^  Chiij>s  and  Hascaix,  Senaiorsy  were  of  the  same  opinion. 
All  the  other  senators  concurred  in  the  opinions  delivered  by 
Mr.  Justice  Spencer  and  Mr.  Justice  Yatei^  that  the  decretal 
order  of  the  chancellor  ought  to  be  reversed :  It  was,  there- 
upon, ORDERED,  ADJUDGED,  and  DECREED,  that  *the  Order  dis- 
solving the  injunction  be  reversed,  and  that  the  injunction  be 
continued  until  the  hearing,  on  the  appellant's  confessing 
judgment  in  the  suit  at  law,  with  leave  to  the  respondents  to 
enter  up  the  same ;  and  that  proceedings  be  had  in  the  Court 
of  Chancery,  either  by  a  reference  to  a  master,  or  an  issue  at 
law,  to  ascertain  the  damages,  if  any,  sustained  by  the  re- 
spondents, bv  the  non-execution  or  rescinding  of  the  contract, 
on  the  part  ot  the  appellant,  to  the  end,  that  the  respondents  levv 
those  damages  only  on  execution :  and  it  is  further  ordtrta^ 
Slc.  that  the  record  be  remitted,  &c. 

Decree  of  reversal 


1^  Court  of 
Cbanceiy  will 
not  interpose  to 
amend  a  writ- 
ten instnuneat. 
{as  a  policy  or 
innirance,)  on 
the  ground  of 
miHate,  wilh- 
oatthe  dearett 
and  Boet  tatit- 
factorjr  proof 
of  the  mistake, 
and  of  the  real 
agreement  be- 
tween the  par- 


[•374] 


Justin  Ltman  and  Elias  Lyman,  appellants^ 

against 
The  United  Insurance  Company  in  the  City  of 

New-York,  respondents. 

APPEAL  from  the  Court  of  Chancery.  The  plaintiiFs  filed 
their  bill  for  the  purpose  of  having  a  policy  of  insurance  cor- 
rected and  amended,  so  as  to  change  the  national  character 
of  the  vessel,  as  described  in  the  policy,  from  an  American  to 
a  Portuguese  brig. 

The  bill  stated,  in  substance,  that  the  appellants  applied  to 
the  respondents  for  insurance  on  the  *brig  Union,  as  a  Portu* 
guese  vessel,  on  a  voyage  from  New^York  to  Oporto,  &c. ; 
and  that  the  respondents  agreed  to  insure  her  in  that  character ; 
but  that  through  finud  or  mistake,  the  policy,  as  made  out  and 
delivered  to  the  appellants,  and  on  which  they  paid  the  pre- 
mium, describes  the  brig  as  an  American  vessel. 

The  answer  of  the  respondents  explicitly  denied  that  there 
was  any  fraud  or  mistake ;  and  insisted  that  the  written  con- 
tract of  insurance,  as  delivered  by  them  to  the  appellants,  ex- 
presses the  only  contract  or  agreement  ever  made  between  the 
parties  on  that  subject. 

*It  was  proved  that  the  application  for  insurance,  made  by 
the  appellants,  was  in  writing,  addressed  to  the  president  of 
the  company,  in  the  following  words :  ''  Sir.  what  will  be  the 
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premium  of  insurance  on  the  brig  Union,  at  and  from  this  to  IN  error. 
Oporto,  with  a  cargo  of  corn  ;  at  and  from  Oporto  to  the  Cape     albany 
de  V^erd  Islands,  for  a  cargo  of  salt ;  and  at  and  from  said    Bfarcfa,  I819 
islands  to  her  port  of  discharge  in  ine  United  States,  free  of  ''^''T^^'']^^*^ 
British  capture  ?    The  said  brig  will  sail  under  a  Portuguese  t. 

rojral  passport.  What  return,  provided  the  risk  ends  at  Oporto  1  ^^"-  ^"■-  ^^ 
And,  also,  what  the  premium  would  be  against  all  risks,  the 
voyage  round?  The  policy  to  Justin  fy  Mias  Lvman,  or 
whomsoever  it  may  concern.  A  valued  poUcy.  Valued  five 
thousand  dollars.  Justin  fy  Elias  layman.  Ifew-YorTc,  15th 
of  February,  1813.  N.  B.  The  brig  Union  lately  belonged  to 
James  Robinson"  On  the  order  or  application  for  the  in- 
surance, the  president  or  agent  of  the  company  made  the  fol- 
lowing note  or  memorandum  :  "  Free  from  embargo  risk  otU. 
5  per  cent.  Clause  No.  2.  Account  of  themselves,  and  whom 
else  it  may  concern.  y  ^qqqq 

5 
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It  appeared  that,  according  to  the  usual  course  of  business 
in  the  office  of  the  company,  the  president  and  assistant,  after 
considering  the  application,  made  a  note  as  above  stated,  and 
delivered  it  to  the  secretary,  as  a  memorandum  of  their  decision 
upon  and  in  answer  to  the  application.  Whether  this  memo- 
randum or  note  was  shown  to  the  respondents,  or  either  of 
them,  or  in  what  manner  the  answer  to  their  application  was 
made,  did  not  positively  appear ;  but  John  L  Jones,  who  was 
the  secretary  of  the  company,  in  his  answer,  said,  that  he  did 
not  remember  nor  believe,  that  any  verbal  or  other  explanation, 
representation,  or  communication  whatever,  accompanied  the 
written  application  of  the  respondents,  or  was  made  to  him, 
until  the  policy  was  perfected :  that  the  application  for  insurance 
was  delivered  to  him,  and  he  delivered  or  sent  it  into  the  office, 
to  the  president  and  assistant,  to  which  an  answer  was  *soon  [  *  375  J 
afterwards,  or  the  same  day,  returned,  to  be  communicated  to 
the  respondents,  and  which  was,  in  substance,  as  above  stated ; 
that  he  understood  the  offer  as  proceeding  on  the  ground  of 
the  vessel  being  American,  and  without  regarding  her  foreign 
license ;  that  on  the  same  day  he  communicated  the  answer  to 
the  appellants,  who  agreed  to  the  same,  and  the  policy  was 
made  out  accordingly.  The  answer  of  the  secretary  was  cor- 
roborated by  the  testimony  of  Walter  T.  Jones,  who  was  then 
a  clerk  of  the  company.  The  Union  sailed  on  her  intended 
voyage  a  few  days  after,  and  then  the  appellants  sent  for  the 
policy,  and  discovered  what  they  said  was  a  mistake,  and  ap- 
plied to  the  respondents  to  have  it  rectified.  The  officers  of 
the  company  insisted  that  there  was  no  mistake,  that  the  policy 
was  drawn  according  to  the  contract,  and  refused  to  alter  it. 
The  appellants  then  asked  for  what  additional  premium  the 
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IN  ERROR,  company  would  alter  the  policy,  so  as  to  meet  the  views  of  the 
xl&aixy'^  assured,  in  striking  out  their  names  as  owners,  and  covering 
March,  181^.    the  brig  as  a  Portuguese  vessel  ?     The  respondents  demanded 
~  five  per  cent  additional  premium  for  such  alteration,  which  the 

""       appellants  refused  to  give. 
Uhit.  ijrs.Co.      'pjjg  cause  having  been  brought  to  a  hearing,  the  chancel- 
lor, on  the  30th  of  Septembery  1817,  pronounced  his  decree, 
dismissing  the  plaintiffs'  bill,  without  costs.     For  tlie  reasons 
of  the  chancellor,  vide  S.  C.  2  Johns.  Ch.  Rep.  630—634. 

The  cause  was  argued  by  Woodward^  for  the  appellants, 
and  by  &  Jones yjun.waA  D.  B.  Ogden^  for  the  respondents, 
but  the  discussion  related  principally  to  the  evidence  and  fact^ 
in  the  case. 

To  show  how  far  the  Court  of  Chancery  will  go  in  amend- 
ing written  instruments  and  policies  of  insurance,  the  counsel 
for  the  appellants  cited  1  Atlc.  547.  1  Vesey,  457.  Bunbury^ 
283.  336.  Maxwell's  Case,  1  Eq.  Cos.  Abr.  19.  s.  4.  2  Ch. 
Cos.  180.  2  AtJc.  98.  3  Atk.  388.  Gilb.  Rep.  6.  Fiiz 
gibbon,  213. 

The  counsel  for  the  respondents  cited  Gillespie  v.  Moon, 
2  Johns.  Ch.  Rep.  585.     6  Vesey,  328.     2  Cainesy  155. 

r  •  876  ]  *Spencer,  Ch.  J.     The  principles  which  must  govern  this 

case  are,  in  my  apprehension,  very  plain  and  simple.  The 
appellants  seek  to  have  a  policy  of  insurance  amended,  after  a 
loss  has  happened,  on  the  ground  of  a  mistake  in  the  policy 
in  several  particulars,  but  principally  in  this,  that  the  brig  in- 
sured by  the  respondents,  is  described  in  the  policy  as  the 
'^  good  American  brig,  called  the  Unions*'  when,  as  it  is  alleged, 
it  was  the  intention  of  the  appellants,  and  must  have  been  so 
understood  by  the  respondents,  that  her  national  characte* 
should  be  Portuguese. 

Before  I  examine  the  facts,  I  will  briefly  advert  to  what  I 
consider  to  be  the  law  as  applicable  to  this  case.  It  canno' 
be  necessary  to  refer  to  cases  in  support  of  this  proposition 
that  before  a  written  contract  can  be  amended  or  altered,  or 
the  pretence  of  mistake,  the  proof  must  be  entirely  clear,  first, 
that  a  mistake,  has  occurred ;  and,  secondly,  that  the  amend- 
ment sought  would  conform  the  contract  to  the  intention  of 
both  parties.  The  proof  of  the  mistake  must  be  clear  and  deci- 
sive, for  the  written  contract  executed  by  the  one  party,  and 
accepted  by  the  other,  affords  very  high  evidence,  that  it  speaks 
the  agreement  and  intention  of  the  parties.  Parol  communi- 
cations leading  to  a  contract,  consisting  of  propositions  and 
answers,  must  necessarily  be  vague  and  uncertain ;  and  we  are 
to  look  jfor  the  real  contract,  in  the  solemn  and  consummated 
act  of  the  parties,  the  final  and  written  agreement  between 
them.  I  admit  that,  notwithstanding  the  agreement  is  testified 
by  a  written  contract,  yet  if  it  can  be  shown  to  the  entire  con 
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viction  ot*  n  court,  that  fraud  or  mistake  has  intervened,  and  tn  error 
the  written  agreement  is  variant  from  the  actual  contract,  in  "albany 
either  of  these  cases,  it  is  competent  to  a  court  of  equity  to    March,  i8ii. 
amend  the  agreement  in  writing,  conformably  to  the  clear  and  ^"'^[""''"^7^^ 
manifest  intention  of  the   parties.*  And,  upon   this  point,  I  v. 

adopt  the  opinion  delivered  by  the  chancellor,  in  Gillespie  Unit.  Ins.  Co 
and  Wife  v.  Moon,  (2  Johns.  Ch.  Rep.  585.)  that  a  party  may 
be  admitted  to  show,  by  parol  proof,  a  mistake^  as  well  as 
fraud,  in  the  execution  of  a  deed  or  other  writing.  In  most 
cases,  it  will  be  almost  impossible  to  overthrow  the  deed  by 
proof  aliunde,  that  there  is  a  mistake ;  but  where  the  proof 
does  establish  the  *fact  of  mistake,  a  court  of  equity  will  re-  [  *  377  J 
form  and  correct  the  contract.  The  reasoning  and  the  author- 
ities cited  in  the  case  of  Gillespie  and  Wife  v.  Moon,  present 
the  point,  and  establish  the  position  laid  down  by  the  chancel- 
lor, in  a  manner  calculated  to  command  entire  assent ;  and 
that  case,  I  will  venture  to  say,  will  remain  as  a  landmark  for 
future  decisions ;  the  reasoning  is  strong,  irresistible,  and  con- 
clusive. 

It  is  not  enough,  in  cases  of  this  kind,  to  show  the  sense  and 
intention  of  one  of  the  parties  to  the  contract;  it  must  be 
shown,  incontrovertibly,  that  the  sense  and  intention  of  the 
other  party  concurred  in  it ;  in  other  words,  it  must  be  proved, 
that  they  both  understood  the  contract,  as  it  is  alleged  it  ought 
to  have  been,  and  as  in  fact  it  was,  but  for  the  mistake.  It 
would  be  the  height  of  injustice  to  alter  a  contract,  on  the 
ground  of  mistake,  where  the  mistake  arises  from  misconcep- 
tion by  one  of  the  parties,  in  consequence  of  his  imperfect  ex 
planation  of  his  intentions.  To  make  a  contract,  it  is  requisite 
that  the  minds  of  the  contracting  parties  agree  on  the  act  to 
be  done ;  if  one  party  agrees  to  a  contract  under  particular 
modifications,  and  the  other  party  agrees  to  it  under  different 
modifications,  it  is  evident  there  is  no  contract  between  them. 
If  it  be  clearly  shown,  that  the  intention  of  one  of  the  parties  is 
mistaken. and  misrepresented  by  the  written  contract,  that  can- 
not avail,  unless  it  further  be  shown,  that  the  other  party 
agreed  to  it  in  the  same  way,  and  that  the  intention  of  both 
of  them  was,  by  mistake,  misrepresented  by  the  written  con- 
tract. There  may  be  cases  in  which  the  mistake  is  rendered 
so  palpable,  that  the  denial  of  it  by  one  party  would  not  be 
entitled  to  credit.  The  question  Would  be,  how  it  ought  to 
have  been  understood,  and  how  the  court  believe  it  must  have 
been  understood. 

I  confess,  that  I  am  strongly  impressed  with  the  belief,  that 
when  the  appellants  applied  to  the  respondents  for  insurance, 
they  intended,  by  the  representation,  that  ^'  the  said  brig  will 
sail  under  a  Portuguese  royal  passport,"  that  her  national 
character  was  to  be  Portuguese.  But  I  am  as  strongly  per-r 
suaded,  that  the  respondents  did  not  understand  the  represent- 
ation in  that  way,  but,  on  the  contrary,  that  *they  believed      [  *  378  I 
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f/v  ERROR,  she  was  to  be  documented  as  an  American  ship,  carrying  a  For 

"albany     ttiguese  passport,  as  an  innocent  disguise  of  her  real  American 
March,  ibi j.    character :  and  that,  consequently,  the  appellants  have  failed 

^^^'^^^'"^^  in  making  out  the  fact,  that  there  was  a  mutual  mistake  in  the 
V.  policy. 

U»»iT.iN9.  Co.  It  ig  iQ  be  observed,  that  the  parties  never  held  any  com- 
munication, excepting  by  writing,  preparatory  to  the  contract 
of  insurance.  The  appellants  made  their  written  application, 
through  the  secretary  of  the  company,  and  the  answer  was 
given  in  short  memoranda  at  the  foot  of  the  application.  The 
respondents,  in  their  answer,  assert,  that  they  understood,  and 
did  believe,  at  the  time  the  appellants'  written  application  for 
insurance  was  under  consideration,  and  when  the  terms  and 
conditions  of  insurance  were  settled  and  agreed  upon,  that  the 
appellants,  who  were  American  citizens,  were  the  owners  of  the 
brig,  or  were  interested  in  her ;  that  she  was  an  American  vessel, 
and  duly  documented  as  such,  and  was  so  to  continue  during  her 
intended  voyage ;  and  they  further  state,  that  they  did  not 
know,  nor  were  they  informed,  nor  did  they  suppose,  that  the 
Portuguese  royal  passport,  mentioned  in  the  written  application, 
was  a  certificate,  or  document,  constituting  or  evidencing  the 
national  character  of  the  vessel,  or  that  the  use  thereof,  by  the 
brig,  was  inconsistent  with  her  character  or  obligations  as  an 
American  vessel.  The  policy  of  insurance  is  very  high  evi- 
dence, that  the  respondents  really  entered  into  the  contract  of 
insurance  in  conformity  with  their  understanding  of  the  repre- 
sentation, as  set  forth  in  their  answer. 

I  perceive  nothing  in  the  evidence  which  disproves  the  facts 
set  up  in  the  answer,  confirmed  as  they  are  by  the  policy  it- 
self Before  going  into  the  evidence,  let  us  attend  to  the  his- 
tory of  this  transaction.  After  the  respondents  had  given 
their  answer  to  the  appellants'  application,  the  secretary  of 
the  board  communicated  it  to  the  appellants,  who  acceded  to 
the  terms  proposed  by  the  respondents,  and  thereupon,  and 
within  two  or  three  days,  a  policy  was  made  out  in  legal  form, 
and  delivered  to  the  appellants. 

The  policy,  had  the  appellants   looked  at  it,  would   have 

[  •  379  ]  shown  them  the  contract  into  which  the  respondents  had  ♦en- 
tered. And  it  certainly  is  a  very  lame  excuse,  that  they  did  not 
read  it  before  they  gave  their  notes  to  secure  the  payment  of 
the  premium.  It  appears,  however,  that  after  the  vessel  actu- 
ally sailed,  and  about  ten  days  after  the  signing  of  the  policy, 
one  of  the  appellants  represented  to  the  president  and  assistant 
of  the  company,  that  the  brig  had  the  protection  of  Portuguese 
papers,  and  asked  the  president  whether  or  not  the  company 
considered  themselves  on  the  risk;  to  which  the  president 
answered,  that  the  vessel  being  insured  as  an  American^  the 
circumstance  of  having  Portuguese  papers  might  prejudice  the 
insurance.  The  appellant,  J.  Lyman,  expressed  a  wish  to 
have  the  policy  so  altered  as  to  peimit  the  brig  to  sail  with 
898 


OF  THE  STATE  OF  NEW-YORK.  379 

Portuguese  papers^-and^  as  the  president  understood,  to  use  l^  error 
the  Poriuguese  flag ;  which  proposition  was  declined.     The     albany 
answer  states,  that  the  appellants,  subsequently,  applied  to   March,  isi^. 
know  what  additional  premium  would  be  asked,  under  the       ~    ~ 
then  information,  to  insure  the  brig  as  sailing  with  Porivguese 
papers,  and  that  an  additional  premium  of  five  per  cent,  was  '^"".Ins.Co 
demanded. 

I  mention  these  facts,  to  show  that  the  appellants  had  early 
information  of  the  true  state  of  the  policy,  that  they  treated  in 
relation  to  its  alteration,  and  that  the  respondents,  before  any 
event  had  happened  to  induce  them  to  take  the  ground  they 
now  do,  and  from  the  earliest  period,  considered  the  insurance 
as  upon  an  American  vessel. 

Does  the  memorandum  at  the  foot  of  the  application  for  a 
policy,  or  the  parol  evidence  in  the  case,  show  that  the  re* 
spondents  understood  the  contract  otherwise?  I  must  say 
that  they  do  not 

I  concur  in  the  opinion  of  the  chancellor,  that  this  note  is 
&r  too  vague  and  uncertain  to  justify  any  correction  of  the  pol* 
icy.  It  would  not  be  intelligible  to  any  person,  but  the  officers 
of  the  company ;  and  in  the  essential  point,  whether  the  ves- 
sel was  to  be  insured  as  an  American  ship,  it  is  altogether 
silent ;  yet  the  application,  with  the  note  at  the  foot  of  it,  might 
well  have  induced  the  respondents  to  apprehend  that  they 
were  asked  to  insure  an  American  vessel.  The  appellants 
were  known  to  be  American  citizens,  and  were  believed  to  be 
the  owners  of  the  brig,  or  interested  in  *her ;  she  was  known  [  *  380  ] 
to  the  respondents  to  be  an  American  vessel,  and  the  note 
represented  her  to  have  lately  belonged  to  James  Robinson,  an 
American  citizen.  These  facts  were  calculated  to  induce  the 
belief  that  she  was  to  be  insured  as  such ;  and  the  expression 
in  the  application,  that  ^^  the  said  brig  will  sail  under  a  Portu- 
guese royal  passport,"  might  be  well  understood,  either  that 
she  would  be  documented  as  a  Portuguese  vesse),  or  that  she 
would  sail  under  the  American  character,  and  carry  the  Portu- 
gutse  passport,  as  a  cover ;  for  it  is  a  notorious  fact,  that  it  is 
not  only  an  innocent,  but  usual  device,  to  carry  papers  ^calcu- 
lated to  deceive  one  of  the  belligerents,  and  insure  greater  se- 
curity to  the  vessel  using  the  cover.  At  all  events,  we  are  not 
authorized  to  say,  that  the  respondents  did  understand  the 
terms  of  the  insurance  in  the  way  the  appellants  probably  un- 
derstood them ;  the  policy  itself — ^the  uncertainty  of  the  ex- 
pression in  the  application — and  the  striking  fact,  that  the 
respondents,  within  a  few  days  after  the  policy  was  subscribed, 
and  before  the  happening  of  any  occurrence  to  vary  the  risk, 
adhered  to  the  assertion,  that  they  had  so  understood  it,  and 
demanded  an  additional  five  per  cent  to  alter  the  policy,  so  as 
to  adapt  it  to  the  appellants'  conceptions,  are  convincing  proofs 
that  the  respondents  never  understood  that  the  vessel  was  to 
be  documented  as  a  Portuguese  vessel. 
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iN  ERROR       The  appellants'  counsel  seemed  to  pkce  great  reliance  on 
ALBANY      ^^  ^^*^®  ^^  Mottevx  and  others  v.  The  Governor  and  Company 

March,  181!$.  of  London  Assurance  and  others,  (1  Atk.  544.  )  The  point 
determined  was,  that  if  a  policy  of-assurance  differed  from  the 
label,  it  shall  be  made  agreeable  to  the  label.     The  counsel,  to 

Ubit.  Ivs.  Co.  take  the  benefit  of  this  case,  must  show  that  the  note  at  the 
foot  of  the  application,  is  of  the  nature  of  the  label  by  which 
the  policy  was  amended  in  that  case.  The  label  there  was 
precise  in  its  terms,  and  Lord  Hardwicke  considered  it  as  a 
memorandum  of  the  agreement  in  which  the  material  parts 
of  the  policy  were  inserted,  the  master's  and  the  ship's  name, 
the  premium,  and  the  voyage ;  and  it  contained  the  words,  '^  at 
and  from,"  and  in  that  particular  the  policy,  by  mistake,  difier- 
ed  from  the  label.     It  moreover  appeared  that  this  label,  thus 

I  ^  381  ]  definite  in  the  material  *point,  was  entered  in  the  books  of  the 
company,  and  signed  by  the  owner  of  the  ship  insured,  and 
two  of  the  directors.  There  is  no  analogy  between  this  case 
and  that ;  there  the  agreement  was  full,  definite,  and  certain  ; 
and  here,  in  the  very  point  in  dispute,  the  note  is  loose,  vague, 
uncertain,  and  susceptible  of  being  differently  understood  by 
different  men. 

Let  us  briefly  look  to  the  parol  evidence.  Mr.  Morton^  the 
secretary  to  the  Phcenix  Insurance  Company y  in  Neto-Yorkf  un- 
derstood an  application  made  by  the  appellants  for  insurance 
at  that  office,  in  terms  similar  to  the  one  made  at  the 
respondents'  office,  thus:  that  the  vessel  therein  intended 
to  be  insured  was  an  American  vessel,  but  to  sail  under  a 
Portuguese  character,  and  so  the  Phantx  Insurance  Company 
understood  it ;  but  he  admits  that  the  appellants  had  fully  ex- 
plained themselves  to  him ;  and  in  his  understanding,  when  it 
was  intended  to  insure  an  American  vessel,  as  a  vessel  to  sail 
under  a  neutral  or  foreign  character,  it  was  not  customary  to 
give  any  national  character  to  the  vessel,  but  merely  to  state 
her  name ;  and  this  kind  of  insurance  was  general  at  that 
time  in  New-  YorJc,  Mr.  Thompson  states,  that  he  always  con- 
sidered a  Portuguese  royal  passport  as  a  complete  register. 

These  opinions,  although  respectable,  by  no  means  decide, 
that  the  respondents  understood  the  proposition  made  by  the 
appellants  in  the  same  way ;  and,  independently  of  the  facts 
already  mentioned,  to  show  that  they  did  not,  there  is  another 
very  strong  fact.  The  Phcenix  Company  demanded  15  per  cent, 
firee  of  British  capture,  and  seven  and  a  half  per  cent  if  the 
risk  ended  at  Oporto,  whilst,  as  I  understand  it,  for  very  nearly 
the  same  risk,  the  respondents  demanded  only  five  per  cent, 
that  is,  from  New-York  to  Oporto ,  vidth  the  insertion  of  clause 
No.  2.,  which  was  a  warranty  against  British  and  American 
capture  and  detention ;  the  warranty  against  American  capture 
was  immaterial,  because  the  United  States  were  at  peace  with 
Portugal,     If,  then,  the  rate  of  premium  is  uniform,  or  nearly 
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BO,  in  tnese  offices,  the  Phoenix  Company  and  the  respondents  IN  error, 
had  very  diffijrent  conceptions  of  the  risk  to  be  assured.  ALBANY 

I  will  only  add,  that  the  testimony  of  Walter  T.  Joius,  *who    March,  isiiJ. 
was  clerk  of  the  company  at  the  time  of  the  insurance,  strong-  ^^'^T^^^T'^^ 
ly  confirms  the  respondents'  answer ;  he  states,  that  he  under-  v. 

stood  the  brig  to  be  an  American  vessel,  and  intended  to  have  ^*''^-  ^"^  ^** 
been  insured  as  such ;  and  he  believes  the  president  and  as- 
sistant of  the  coUfpany  so  understood  it ;  and  that  it  was  the 
uniform  practice  of  the  respondents  to  describe  the  vessels 
they  insured  by  their  national  character,  or  to  insert  their  na- 
tional character  in  the  policy,  unless  it  was  otherwise  specially 
agreed  between  them  and  the  insured.  That  the  policy  was  filled 
up  correctly,  and  according  to  the  terms  upon  which  the  com- 
pany offered  to  insure  her,  as  the  same  were  understood  by 
him,  and  he  believes  by  the  company.  That  shortly  after  this 
insurance,  several  applications  were  made,  in  the  course  of 
which  it  appeared  that  the  paper,  called  a  Portuguese  royal 
passport,  was  a  document  intended  to  represent  the  said  brig 
as  a  Portuguese  vessel,  which  (he  says)  was  the  first  knowledge 
or  suspicion  he  had,  that  such  was  the  nature  or  character  of 
the  said  document.  I  have  not  professed  to  give  all  the  evi- 
dence in  the  case,  for  it  leads  to  no  safe  conclusion.  If  there 
were  many  more  witnesses  than  there  are,  who  would  testify, 
that  by  a  Portuguese  royal  passport,  a  Portuguese  register  was 
intended,  the  question  recurs,  How  did  the  respondents  un- 
derstand the  proposition  ?  I  must  say,  that  I  consider  it  a 
mutual  misconception  of  a  iact ;  and  it  is  impossible  to  amend 
a  contract  on  the  ground  of  mistake,  so  as  to  make  the  one 
party  bound  by  it,  when  he  never  assented  to  that  part  in 
which  the  alleged  mistake  consisted.  If  a  party  will  speak 
equivocally,  and  will  not  look  to  the  agreement  itself,  to  find 
out  how  the  other  party  understood  him,  he  cannot  complain. 

For  these  reasons,  in  my  judgment,  the  decree  of  the  Court 
of  Chancery  ought  to  be  affirmed. 

Platt,  J.  I  see  no  ground  to  impute  fraud  to  either  of  the 
parties. 

The  written  application  on  the  one  part,  and  the  proposi- 
tion of  the  company  on  the  other  part,  are  both  somewhat  am- 
biguous ;  and  the  probable  solution  is,  that,  for  want  of  expla- 
nations on  both  sides,  there  has  been  mutual  misapprehension 
•and  mistake.  If  so,  then  equity  will  vacate  and  annul  the  con-  ,[  *  383 
tract,  but  will  not  make  a  new  bargain,  by  imposing  terms  on 
which  the  minds  of  the  parties  never  met. 

The  bill  is  not  framed  for  relief,  by  vacating  the  contract,  so 
as  to  compel  the  respondents  to  return  the  premium  merely. 
The  sole  object  of  the  bill  is,  to  alter  the  terms  of  the  policy, 
so  as  to  enable  the  assured  to  recover,  in  their  action  at  law, 
as  for  a  total  loss,  under  the  contract  of  insurance. 

It  is  clear,  from  all  the  authorities  on  this  head  of  equity, 
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• 

IN  ERROR,  that  a  written  contract  cannot  be  corrected  or  amended,  unlefti 
ALBANY,     ^^  mistake  be  proved  in  the  most  certain  and  positive  manner  - 

March,  1819.    that  IS,  that  the  parties  mutually  agreed  upon  and  intended  am 
things  and,  by  accident  or  mistake,  the  written  agreement  is 
▼.*"       made  to  express  another  and  a  different  thing.     But  where,  as 

Ubit.  iMt.  Co.  iu  ^ijjg  Qg^^^  one  party  intended  to  cover  the  risk  of  the  vessel 
as  Portuguese^  and  the  other  intended  to  insure  it  as  Ameri- 
can^  it  is  very  evident,  that,  unless  the  written  policy  is  to  be 
taken  as  the  contract,  there  was  no  agreement  between  the 
parties.  It  was  optional  with  the  assured  to  affirm  the 
contract  as  expressed  in  the  policy,  after  they  received  it,  or  to 
have  rejected  it,  and  recovered  back  the  premium,  on  the  ground 
of  mutual  mistake  or  misunderstanding,  as  to  the  propositions 
for  insurance.  Whether  the  subsequent  conduct  of  the  appellants 
has  been  such  as  to  preclude  them  fiom  recovering  back  the 
premium,  even  if  the  policy  was  founded  in  mutual  mistake,  is 
a  question  not  now  before  us. 

There  is  no  evidence  of  any  agreement  between  these  parties, 
different  from  that  expressed  in  the  policy  ;  on  the  contrary,  the 
allegations  in  the  bill,  on  that  point,  are  fully  and  expressly 
denied  in  the  answers ;  and  those  denials  are  strongly  fortified 
by  the  testimony  of  the  only  witness  who  was  present  at  the 
negotiation. 

My  opinion,  therefore,  is,  that  the  decree  of  his  honor  the 
chancellor  ought  to  be  affirmed. 

March  sist.       The  m^ority  of  the  court  (a)  being  of  the  same  opinion,  it  was 

r^  3841     thereupon  ordered,  adjudged,  and  decreed,  that  ^e  decree 

of  the  Court  of  Chftncery  be  affirmed,  and  that  the  appellants 

pay  to  the  respondents  their  costs  in  defending  this  appeal,  and 

that  the  record  be  remitted,  &c. 

Judgment  of  affirmance* 

(a)  For  a^imitii^,  23;  lor  reoerMy,  4. 
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IN  ERROR, 
rr  xr  >>  ALBANY, 

Hem  AN  King,  appellant^  iiardi,i8i9. 

agcsinst 
Daniel  Baldwin  and  Rem  Adriance,  executors,  and 
Elizabeth  Baldwin,  executrix,  o/'Elisha  Bald- 
win, deceased,  and  Caleb  Fowler,  respondents. 

APPEAL  from  the  Court  of  Chancery.  The  defendant,  ^^  ^^"^ 
Fowler^  being  indebted  to  the  testator,  Elisha  Baldwiuy  on  the  h^vjn^ad  jo? 
Ist  of  October,  1806,  executed,  together  with  the  plaintiflf,  as  '^*.*"°°x^ 
Am  security^  a  promissory  note  to  £.  J?.,  for  the  sum  of  332  SST^'^'onSS 
dollars  and  89  cents,  payable  on  demand,  with  interest.  In  ^^md  oO«9^ 
1811,  jPot^rler  obtained  his  discharge  under  the  insolvent  act.  8bi%' to  n^ 
It  appeared  in  evidence,  that  in  1808,  1809,  and  1810,  Fowler  ^^'''^^^^^ 
being  embarrassed  in  his  circumstances,  King  called  on  jC.  I?.,  ^IFuiere  bo  a 
represented  his  approaching  insolvency,  and  urged  him  to  ^^^  whether 
collect  the  money  of  F.,  which  E.  B.  refused  to  do;  and  one  avaiia!^^^  at 
of  the  witnesses  stated,  that,  on  one  occasion,  £.  J3.,  in  answer  |j^'o*d^b?*of 
to  the  request  of  K,  to  call  on  JP.,  said,  'Hhat  he  was  not  afraid  the  junsdicUon 
but  that  he  should  get  the  money  of  JP. ;  that  he  was  an  honest  jjjf  ^^^ 
man,  and  would  pay  him ;  and  that  he  would  not  trouble  him,  defenJiant  at 
if  he  never  got  hb  money."  K.  and  F.  lived  on  adjoining  J^akeTb*  £- 
farms  in  ^South-east,  in  Putnam  county,  about  half  a  mile  r  •  335  1 
from  each  other,  and  were  on  very  friendlv  and  intimate  terms,  fence  there,  or 
E.  Bl  lived  about  six  miles  from  them'.  Some  of  the  witnesses  j^d^jSTS  over^ 
said,  that  F.  delivered  K,  cattle  and  cows,  as  a  security  against  mied,  on  tiw 
the  demand  of  J?.,  but  which  were,  afterwards,  returned  ;  but  fJSnot bemade 
other  witnesses  said,  that  the  cattle  were  driven  on  to  the  farm  at  law,  a  coort 
of  JT.  to  avoid  an  execution.  One  of  the  witnesses,  also,  said,  ^JJ3'"^^re'jiSf 
that  he  had  been  informed  and  believed,  that  B.  had  received  notwithstanding 
from  F.  a  premium  for  forbearance  towards  F.  on  the  note ;  *  ^t*  ^k^^'  a 
but  this  testimony  was  not  corroborated  by  other  evidence.  In  defendant  to  a 
June^  1812,  a  suit  was  commenced  in  the  Supreme  Court,  by  ESigm^for 
jEJ.  B,  a^nst  K.  and  F,  on  the  note.  The  attorney  directed  hit  co-dofirad- 
the  sheriff  not  to  arrest  F.,  because  he  had  been  discharged  £';i^M?e^thfS 
under  the  insolvent  act.  K.  pleaded  the  general  issue,  and  the  P*a>^ 
^ve  notice  under  the  plea,  of  the  &cts  above  stated,  as  to  his  b^^  ^^^^ 
informing  F.  B.  of  the  fiuling  circumstances  of  F.,  and  request-  to  pro«ecate 
ing  him  to  sue  him  and  collect  the  money,  as  he  was  then  able  |^?Smn  the 
to  pay,  and  that  l7.  B.  refused  to  do  so,  &c.  The  venue  having  P^'^J^  <^^- 
been  laid  in  Ulster  county,  the  cause  was  tried  in  November,  ^'  ^  ^H^'^ 
1812:  and  on  the  trial,  JT.'j  counsel  offered  to  give  in  evidence  deiajed  'nntu 

^  the      principal 

became  iniol- 
▼ent,  which  defence  was  oTenrded ;  the  mrefy  may,  notwithstanding,  seek  relief  in  the  Coort  of  Chancoy, 
on  the  same  frroond  as  that  set  up  by  him  at  ww. 


law. 

A  ntrehf.  when  the  debt  becomes  dne,  may  come  into  a  conit  of  eqoHy  to  compel  the  cradilor  to  warn 
for  and  coUect  Us  debt  of  the  tfrNirtpa/  dobtor. 
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IN  ERROR,  the  facts  stated  in  the  notice  subjoined  to  the  plea,  but  the 
judge  ruled  that  the  evidence  was  insufficient  to  make  out  a 
defence.  Time  was  given  for  the  counsel  of  K.  to  make  a  case, 
on  which  to  move  the  Supreme  Court  for  a  new  trial,  but  no 
step  was  taken  to  bring  the  matter  before  the  court,  and  a 

I'ud^^ent  was,  in  May,  1813,  entered  up  on  the  verdict  which 
lad  been  found  for  the  plaintiff,  for  damages  and  costs, 
amounting  to  532  dollars  and  37  cents. 

On  the  1st  of  July,  1813,  K.  filed  his  bill  in  chancery  against 
B,  and  JF\,  stating  the  above  fiicts,  and  praying  for  an  injunc- 
tion, which  was  granted.  The  defendants  answered ;  and  after 
the  proofi  were  taken,  the  cause  was  brought  to  a  hearing,  and 
the  chancellor,  in  September,  1817,  pronounced  a  decree,  dis- 
missing the  plaintiffs  bill,  with  costs.  From  this  decree  the 
plaintiff  appealed. 

For  the  reasons  for  the  decree,  vide  2  Johns.  Ch.  Rep.  554. 
556—564. 
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*Burr,  for  the  appellant.  The  defence,  or  the  ground  on 
which  the  bill  is  founded,  was  set  up  at  law  against  the  suit  on 
the  note,  and  was  there  overruled.  It  was  not,  therefore,  such 
a  clear  defence  at  law,  as  ought  to  preclude  the  party  from 
having  relief  in  equity.     (1  Atk.  127.) 

The  question  is  not,  whether  mere  delay  in  the  creditor,  in 
not  suing  the  principal  debtor,  will  discharge  the  surety ;  but 
whether  the  surety  can,  by  any  means,  discharge  himself,  by 
urging  the  creditor  to  prosecute  the  principal,  who  refuses  to 
do  so,  and4hat  principal  afterwards,  becomes  insolvent.  There 
can  be  no  difficulty  as  to  the  principle  of  law.  (3  Wheat.  Rep. 
156, 157,  note.)  The  only  reason  ever  given  against  a  court  of 
law  affording  relief,  is  the  mode  of  proof.  Giving  time  to  the 
maker  of  a  note  will  discharge  the  endorsor ;  and  there  is  no 
reason  why  the  same  rule  should  not  apply  to  one  who  signs  the 
note  as  surety.  {Brower  v.  Jonesy  3  Johns.  Rep.  230.  3  Johns. 
Cas.  5.  259.     18  Vesey,  20.     13  Johns.  JRtjp.  174.) 

D.  B.  Ogden,  contra.  The  case  of  Pain  v.  Packard  (13 
Johns.  Rep.  174.)  shows,  that  if  there  is  a  good  defence  at  all 
for  the  appellant  against  the  note,  it  is  at  law,  and,  therefore, 
the  plaintiff  ought  not  to  have  relief  in  equity. 

But  a  suit  at  law  was  brought,  and  this  defence  was  there 
set  up,  and  overruled  as  insufficient,  and  that  decision  was 
acquiesced  in  by  tne  plaintiff.  He  cannot  again  avail  himself 
of  the  same  defence  in  a  court  of  equity. 

And,  independent  of  this  ground,  the  plaintiff  is  not  enti- 
tled to  relief  on  the  merits  of  the  case.  It  is  a  well  settled 
principle  of  law,  that  mere  delay  on  the  part  of  the  creditor  to 
call  on  the  principal  for  payment,  will  not  discharge  the  surety ; 
unless  such  delay  takes  place  in  consequence  of  some  stipula- 
tion or  agreement  between  the  creditor  and  the  principal  debtor 
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varyiDg  the  terms  of  the  original  contract  to  which  tlie  surety  in  srhor 

is  bound.  •  "albanv 

The  answer  denies  that  the  appellant  ever  did  request  B.  to  March,  18]^. 
collect  the  money  due  on  the  note  from  jP.,  or  gave  him  notice 
of  his  approaching  insolvency.  There  is  but  one  witness  who 
deposes  to  that  fact.  But  even  if  such  a  "^request  was  proved, 
it  ought  not  todisclkarge  the  appellant ;  for  his  proper  and  only  i  *  *^^^  i 
remedy  was  to  apply  to  the  Court  of  Chancery » to  compel  J?,  to 
collect  the  money  <k  h\<,  in  which  court  such  terras  might  have 
been  imposed,  on  granting  relief,  as  equity  would  require.  (2 
Bro.  Ch.  Cos.  580.  2  Ve9ey,jm,  540.  3  Atk,  91.  6  Veaty, 
•tilt.  734.     1  Cook's  Bank.  Law,  211.     10  East,  34^) 

Again  ;  the  appellant  had  property  placed  in  his  hands  by  F, 
to  indemnify  him  against  his  liability,  which  he  voluntarily  re- 
linquished. And  if^  by  requesting  B,  to  collect  the  money  of 
F.,  he  had  aoquired  any  right  at  law,  that  right  was  waived  by 
his  subsequent  acts  and  declarations. 

Barr,  in   reply,  c^served,  that  there  were  many  cases  in 
which,  though  the  party  might  set  up  the  ground  of  relief  as 
matter  of  defence  at  law,  yet  he  might  avail  Jiimself  of  it  in 
a  court  of  equity ;  as  in  the  case  of  a  lost  bond.     There  may   ^ 
be  coBcunent  remedies. 

Sp£NC£b,  Ch.  J.  The  following  facts  I  consider  sufficiently 
proved  and  established.  That  the  appellant  signed  the  note  as 
surety  with  Fowler  to  Baldwin;  that,  in  1808  and  1810,  Uie 
appellant  applied  to  Baldwin^  representing  the  approaching  in- 
tolvency  of  Fowler,  and  earnestly  urged  him  to  prosecute 
Fowler  and  collect  the  note  \  that  Baldwin  peremptorily  re- 
fused to  do  so,  declaring  he  would  not  trouble  FotoUr,  if  he 
never  got  bis  money. 

That,  prior  to  the  month  of  June,  1812,  Fowler  was  dis* 
charged  from  his  debts  under  the  insolvent  act,  and  in  the 
month  of  Jurte,  1812,  the  note  given  by  Ae  appellant  and 
Fowler  was  put  in  suit.  The  evidence  renders  it  reasonably 
certain,  that  had  Baldwin  prosecuted  the  note  when  he  was 
required  to  do  so,  the  money  might,  have  been  collected  of 
Fowler. 

The  appellant  was  alone  arrested,  and  the  cause  was  tried  at 
a  circuit  court  in  November,  1812,  and  a  verdict  was  obtained 
against  the  appellant  for  the  principal  and  interest  of  tl\e  note, 
upon  which  a  judgment  was  entered  up,  and  an  execution 
issued.  On  the  trial,  the  appellant  offered  proof  of  the  facts, 
that  he  gave  the  note  as  surety,  and  *tliat  the  plaintiff  at  law  [  *  388  , 
bad  been  required  to  sue  Fowler,  which  he  had  refused  to  do, 
and  that  if  he  had  sued  him  as  required,  the  note  might  have 
been  collected  of  him ;  this  proof  was  overruled,  and  no  mo- 
tion was  subsequently  made  for  a  new  trial. 

Two  questions  have  been  argued :  1.  Whether  the  appellant 
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tl9  ERROR,  is  not  precluded  from  his  rights  in  equity,  in  consequence  ai 
the  proceedings  in  the  Supreme  Court,  and  his  acquiescence  in 
the  decision  at  law.  2.  Whether  the  facts  of  the  case,  if  the 
appellant  is  not  thus  precluded,  enUtled  the  appellant  to  relief 
in  equity. 

I  do  not  understand  the  chancellor  to  have  expressed  a  de- 
cided opinion,  that  the  appellant  is  concluded  from  asserting 
his  rights  in  a  court  of  equity,  from  the  &ct  of  his  having  beea 
prevented,  by  a  decision  at  the  circuit,  from  going  into  his 
evidence.  The  only  remark  upon  that  point  is, ''  that,  perhaps, 
it  would  be  sufficient  to  rest  the  objection  to  the  plaintitTs 
claim  here,  on  the  trial  and  recovery  at  law ; "  he  proceeds  to 
show,  that  the  defence  was  equally  cognizable  at  law  and  in 
equity,  but  there  is  no  express  decision  on  that  point 

I  consider  it  an  established  principle,  that  where  a  court  of 
equity  once  had  jurisdiction,  it  will  insist  on  retaining  it,  though 
the  original  ground  of  jurisdiction,  the  inability  of  the  party  to 
recover  at  law,  no  longer  exists.  (1  Madd,  Ch,  23.)  In  At^ 
kinson  v.  Leanardy  (3  Bro.  Ch.  Rep.  218.)  Lord  Thurlaw 
said,  '^  it  did  not  follow,  because  a  court  of  law  will  give  re- 
lief, that  this  court  loses  the  concurrent  jurisdiction  it  has 
always  had  ;  and  till  the  law  is  clear  on  the  subject,  the  court 
would  not  do  justice  in  refusing  to  entertain  the  jurisdiction." 
To  the  same  effect  are  9  Ves.  464.  and  7  Ves.  19.  In  Bellow 
V.  Muhell,  (1  AtJc.  126.)  Lord  Hardtvicke  overruled  an  ob- 

1'ection  like  the  one  made  here ;  the  plaintiff  had  been  sued  at 
aw,  and  upon  the  trial,  insisted  to  have  a  sum  of  money 
allowed  him,  and  because  it  was  not  allowed,  he  filed  his  biU 
in  equity,  and  his  lordship  entertained  the  bill,  because  it  was 
matter  of  contract  and  account,  and  because  he  considered  the 
party  justly  entitled  to  it. 

I  cannot  view  the  appellant's  bill  as  founded  on  a  matter 
•which  is  res  judicata.  Suppose  a  matter  of  set-off  be  offered 
on  a  trial  at  law,  and  overruled,  and  the  party  acquiesced, 
would  that  have  been  a  bar  to  a  suit  ?  Certainly  not ;  for  as 
the  matter  was  never  passed  upon  by  the  jury,  it  never  was  a 
subject  of  trial ;  it  was  not  the  appellant's  fault  that  the  evi- 
dence was  not  received,  and  it  would  be  unjust  that  he  should 
suffer.  If  it  had  been  a  clear  case  of  a  defence  at  law,  the 
objection  would  have  force;  but  until  the  case  of  Pain  v 
Packard,  the  principle  had  not  been  distinctly  settled  in  the 
Supreme  Court ;  and,  beyond  all  doubt,  if  the  appellant  was 
entitled  to  relief,  the  relief  in  similar  cases,  in  the  English 
courts,  had  been  usually  afforded  in  equity.  I  entirely  sub- 
scribe to  the  opinion  of  Lord  Redesdalc,  (Baieman  v.  fVilloe^ 
1  Sch,  8f  Lef.  205.)  that,  on  a  bill,  in  the  nature  of  a  bill  for 
a  new  trial,  afler  a  trial  at  law,  and  where  the  subject  was  passed 
upon  and  decided  on  its  merits,  though  the  decision  was  wrong, 
a  court  of  equity  will  not  give  relief  I  go  further,  and  hold, 
that  if  the  matter  was  strictly  of  legal  jurisdiction,  and  he 
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nature  of  the  case  required  the  defendant  at  law  to  make  his  ff  error, 
defence,  as  in  the  case  of  a  direct  payment  upon  a  bond  or     albany 
note,  in  such  cases  a  court  of  equity  will  not  aid  the  negU-    March,  \%\i. 
sence  of  the  party.     But  if  it  be  doubtful  whether  a  court  of 
law  can  take  cognizance  of  the  defence,  and  there  exists  no 
doubt  of  the  jurisdiction  of  a  court  of  equity,  and  if,  in  such 
a  case,  a  defendant  at  law,  under  the  influence  of  such  doubt^ 
omits  to  make  his  defence,  or  if  he  bring  it  forward  and  it  be 
I  overruled,  under  the  idea  that  it  is  not  a  defence  at  law,  it  18 

!  not  granting  a  new  trial  for  a  court  of  equity  to  afford  relief, 

notwithstanding  the  trial  at  law.  In  the  case  of  Bateman  v. 
HiUoCj  Lord  Hedesdale  said,  ''  there  may  be  cases  cognizable 
at  law,  and  also  in  e.juity,  and  of  which  cognizance  cannot  be 
effectually  taken  at  law,  and  therefore  equity  does  sometimes 
interfere  ;  as  in  cades  of  complicated  accounts,  where  the  party 
has  not  made  defence,  because  it  was  impossible  for  him  to  do 
it  effectually  at  law."  But  the  case  of  Rathbone  fy  Rathbont 
V.  barren,  (10  Johns,  Rep,  5S7.)  is  expressly  in  point. 

The  Supreme  Court  have,  undoubtedly,  decided  the  princi- 
pal question  in  this  cause,  in  the  case  of  Pain  v.  Packard,  *(13  [*  390  J 
Jjhns.  Rep.  174.)  that  if  the  payee  of  a  note  is  required  by 
the  surety  to  proceed,  without  delay,  to  collect  the  money  of 
the  principal,  who  is  then  solvent,  and  if  the  payee  neglects  to 
proceed  against  the  principal  until  he  becomes  insolvent,  the 
surety  may  plead  these  facts  at  law ;  and  if  they  are  establish- 
ed, he  will  be  exonerated.  The  chancellor,  aware  of  this  de- 
;  cision,  has  dissented  from  it,  with  a  liberality  and  respect  calcu- 

I  lated  to  induce  a  re-examination  of  the  doctrine  with  the  same 

I  liberal  feelings.     It  is  true,  that  the  case  of  Pain  v.  Packard 

was  decided  without  argument  at  the  bar;  but  it  is  equally 
true,  that  it  received  a  very  critical  and  deliberate  examination 
by  the  court. 

It  will  be  observed,  that  in  the  cases  of  the  People  v.  Jansen, 
and  Pain  v.  Packard,  the  Supreme  Court  referred  to  the  case 
of  Tallmadge  v.  Brush,  and  admitted  the  authority  of  that 
ca5$e,  that  mere  delay  by  the  creditor  in  suing  the  principal 
would  not  discharge  the  surety;  and  the  principle  adopt- 
ed in  Pain  v.  Packard  was  this,  that  where  the  creditor 
did  an  act  injurious  to  the  surety,  or  omitted  to  do  an  act  when 
required,  which  equity  and  his  duty  to  the  surety  enjoined  it 
upon  him  to  do,  and  which  omission  was  injurious  to  the  surety, 
m  either  of  these  cases,  the  surety  would  be  discharged. 

The  chancellor  expressly  recognizes  the  principle  in  equity, 
and  which  is  supported  by  a  strong  current  of  authorities,  that 
the  surety  has  a  right  to  apply  to  a  court  of  equity,  at  any 
time  after  the  debt  is  due,  to  coerce  the  creditor  to  bring  his . 
action  to  collect  the  debt  of  the  principal.  Without  referring 
to  any  other  authority,  the  case  of  Riuhbone  fy  Rathbone  v. 
Warren,  decided  in  this  court,  with  entire  unapimity,  establishes 
the  principle,  that  if  the  creditor  does  any  act  impairing  the 
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Hv  SRkOR.  rights  of  a  surety,  or  varies  the  terms  of  the  obligation^  oi 
enlarges  the  time  of  performance,  without  consulting  the  suretj. 
the  hitter  will  be  discharged. 

Tile  only  point  on  which  the  chancellor  and  the  Supreme 
Court  difier,  is  this :  the  chancellor  maintains,  that  the  suretj 
lias  no  r'^ht,  by  an  act  in  pais,  to  require  the  creditor  to  coerce 
tile  principal  by  suit  to  pay  the  debt,  but  that  he  must  apply  to 
a  court  of  equity,  which  will  lend  its  *aid  for  that  purpose ; 
Whilst  in  Uie  case  decided  in  the  Supreme  Court,  it  is  held,  that 
the  oredilor  is  bound  to  prosecute  the  principal  at  the  request 
of  the  surety,  and  if  he  fail  to  do  so,  and  the  principal  become 
insolvent  afterwards,  so  that  the  debt  is  lost,  as  against  him, 
the  surety  will  be  discharged. 

The  chancellor  considers  it  unnecessary  and  inexpedient  to 
inltoduce  what  he  considers  a  new  principle  of  action  between 
the  6ii^ilor  tod  surety ;  he  apprehends  that  it  will  open  a  liti* 
gions  inquiry  as  to  the  certainty  and  efficiency  of  the  notice,  and 
that  such  a  weapon^  put  into  the  hands  of  a  surety,  afToids  a 
temptatffoti  to  vexAtion  and  fraud. 

The  principle  adopted  by  this  court,  in  Raihbone  v.  Warren, 
that  a  surety  will  be  discharged,  if  a  new  agreement  be  entered 
into  between  the  creditor  and  the  principal  debtor,  varying  or 
enlarging  tbo  time  x>f  the  performance  of  a  contract,  although 
titi^pty  sup))0rced  by  cases  decided  in  the  English  courts,  is  of 
ttodem  growth)  even  in  a  court  of  equity.  And  it  is  weU 
settled  now,  that  this  defence  may  be  set  up  at  law.  Gibbs^ 
<7h.  J.>  says,  in  Ormt  v.  Young,  that  the  principle  is  borrowed 
from  a  coart  of  equity.  Our  system  of  jurisprudence  is  in  a 
constant  (progress  of  improvement,  and  some  of  the  most 
Valuable  princirples  have  &f>rung  up  and  attained  their  perfection 
Within  the  recollection  of  many  members  of  the  bar.  Many 
cases  might  be  mentioned,  but  I  will  only  refer  to  that  just  and 
tahitttry  rule,  that  a  court  of  law  will  take  notice  of,  and  pro- 
tect the  fightB  of^  an  assignee  of  a  chose  in  action.  I  have 
witnessed  the  rise^  progress,  and  establishment  of  that  whole- 
some and  equitable  principle.  This,  too,  was  borrowed  from 
ii  court  of  equity.  The  soil  into  which  it  has  been  trans- 
planted is  congenial  to  its  nature  and  its  pcrfecticm ;  it  has 
«aved  much  htigation  and  enormous  costs. 

I  do  not,  then,  perceive  any  solid  objection  to  a  court  of 
law  taking  cognizance  of  the  matters  forming  the  grounds  of 
the  appellant's  r^ef,  because  in  such  cases  courts  of  equity 
have  also  jurisdiction.  Much  less  do  I  perceive  the  necessity 
of  applying  to  k  Court  of  equity  to  compel  a  creditor  to  do 
whcrt  equity  and  good  conscience  requires  of  him.  Courts  of 
^ttity,  when  Ih^  interpose  to  eompel  a  *creditot,  at  the  in- 
stance of  a  surety,  to  sue  the  principal  debtor,  undoubtedly 
'proceed  on  the  sound  and  just  principle,  that  it  is  the  duty  of 
♦he  cT^tor  to  .obtain  payment,  in  the  first  instance,  of  the 
pnneipal  debtOE^  aed  not  of  the  man  who  is  a  mere  suretv  that 


l»392] 


OF  THE  STATE  OP  NEW-YORK.  393 

the  principal  shall  pay  the  debt.     The  doctnne  is,  that  it  is  /iV  ^B^OJi, 
inequitable  and  unjust  for  the  creditor,  by  delaying  to  sue,  to  '  ^^^janyT" 
expose  the  surety  to  the  hazards  arising  from  a  prolongation    March/i8)9. 
of  the  credit,  and  that  the  surety  has  an  equity  sufficient  to  ^"^k'^''^^^ 
invoke  the  interposition  of  the  powers  of  a  court  of  chancery  v. 

for  his  protection.  In  every  such  case,  a  court  of  equity  pro-  fiAi.«wf«. 
eeeds  on  a  pre-existing  equitable  obligation  binding  on  the 
conscience  oi  the  creditor,  to  exert  himself  to  obtain  payment 
of  the  debt  from  the  principal,  who  is  regarded  as  the  real 
debtor,  and  who  ought  to  be  coerced  to  pay  the  debt ;  and  it 
must  be  the  natural  and  necessary  consequence,  that  if  the 
creditor,  after  an  order  or  decree  that  he  shall  proceed  at  law 
to  collect  the  debt  of  the  principal,  omits  to  do  so,  and  there- 
rafter  the  principal  becomes  insolvent,  that  the  surety  wilt  be 
discharged. 

If  this  duty  exists,  and  does  bind  the  conscience  of  the 
creditor,  I  cannot  conceive  why  it  may  not  be  brought  into  exer- 
cise, by  an  act  in  pais,  and  without  the  interposition  of  a  courl 
of  equity.     Upon  an  application  to  that  court  by  the  surety,  if 
the  facts  were  conceded,  an  order  or  decree,  that  the  creditot 
should  prosecute  the  principal  debtor  would  be  a  matter  of 
course  ;  the  decree  would  operate  as  a  mere  declaration  of  th^ 
duty  of  the  creditor,  and  unless  his  conscience  was  dead  to  « 
sense  of  moral  duty,  it  would  not  stand  in  need  of  such  ai 
admonition.     If  we  are  at  liberty,  as  I  think  we  are,  to  regar< 
the  consequences  of  the  contrary  doctrine,  that  the  suret; 
must  either  pay  the  debt  himself,  or  resort  to  a  court  of  equit; 
to  coerce  the  creditor  to  proceed  at  law  against  the  principal  * 

we  shall  find  abundant  cause  to  adopt  the  principle  of  the  de- 
cision in  Pain  v.  Packard.  The  delay  and  expense  are  serious 
evils ;  the  debt  itself  may,  and  undoubtedly  will,  in  many  cases, 
be  jeopardized  and  lost,  as  regards  the  principal,  and  the  surety 
will  be  exposed  to  the  final  payment,  with  a  vast  accumulation 
of  costs. 

♦The  principal  objection  to  the  decision  in  Pain  v.  Packard^  [  *  393  ] 
18,  *'  that  it  will  open  a  litigious  inquiry  as  to  the  certainty  and 
efficiency  of  .the  notice."  This  objection  lies  with  equal  force 
to  all  acts  in  pais ;  such  as  a  demand  of  the  goods  in  an  action 
of  trover,  a  demand  of  the  maker  of  a  note,  and  notice  of  the 
non-payment  to  the  endorser,  due  demand  and  notice  of  non- 
payment to  the  guarantee ;  so  in  a  great  variety  of  other  cases, 
the  responsibilities  of  parties  depend  on  acts  in  pais ;  and  I 
cannot  perceive  any  ground  for  alarm  or  apprehension,  as  to 
the  mode  of  proof,  unless  we  are  prepared  to  distrust  parol 
evidence  in  all  cases. 

The  chancellor  refers  to  the  civil  law,  in  support  of  his 
opinion.  It  appears  that  Justinian  altered  the  civil  law,  and 
gave  to  the  surety  an  exception  of  discussion^  by  which  he 
might  require  the  creditor  to  proceed,  in  the  first  instance, 
against  the  principal ;  but  if  the  creditor  does  not  proceed 
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lAT  ERROR,  against  the  sureties  before  he  has  proceeded  against  the  princi- 
ALBANY  P^>  ^^  cannot  be  obliged  to  proceed  against  the  principal 
March,  181  j.  until  he  thinks  proper ;  and  his  forbearing  to  proceed  against 
him,  does  not  eventually  destroy  his  right  of  proceeding  against 
the  surety,  however  great  the  delay  has  been.  (1  Poihicr  on 
Obligations y  by  Evaiu,  p.  26^—266,  267.)  The  civil  law  is 
evidently  defective  in  not  affording  any  process  which  should 
coerce  the  creditor  to  proceed  against  the  principal,  and  the 
superiority  of  the  English  law  is  striking  and  manifest,  in  this 
respect. 

My  opinion  rests  on  these  principles,  that  the  creditor  is  un 
der  an  equitable  obligation,  and  such  is  the  essence  of  the 
contract,  to  obtain  payment  from  the  principal  debtor,  and  not 
from  the  surety,  unless  the  principal  is  unable  to  pay  tlie  debt ; 
that  if  the  creditor  unjustly  and  improperly  collude  with  the 
principal,  to  throw  the  debt  on  the  surety,  or  afrer  a  full  and 
explicit  request  by  the  surety,  to  proceed  at  law  to  recover  the 
debt  of  the  principal,  the  creditor,  from  any  improper  motives, 
refuses  and  neglects  to  do  so,  and  by  such  refusal  and  neg- 
lect, the  means  of  recovering  the  debt  of  the  principal  are  lost, 
that  then  the  surety  is  exonerated.  This  has  been  treated  as  a 
*  394  ]  novel  and  alarming  doctrine ;  but,  in  *my  apprehension,  it  can- 
not alarm  an  honest  or  conscientious  creditor ;  for  where  is  the 
man  who  will  boldly  avow  the  unjust  and  immoral  principle, 
that  after  his  debt  has  become  due.  and  after  he  has  been  so- 
licited  by  the  surety  to  proceed  and  collect  it,  by  prosecuting 
both  principal  and  surety,  he  will  abstain  from  suing,  with  a 
view  of  favoring  the  principal,  and  throwing  the  eventual  loss 
on  an  innocent  man,  who,  from  motives  of  friendship  or  hu- 
manity, has  become  a  surety  ? 

There  is  but  a  minute  shade  of  difference  between  the  opinion 
expressed  by  the  chancellor,  and  that  of  the  Supreme  Court, 
in  Pain  v.  PaclcarJ ;  and  it  is  simply  this:  the  chancellor 
holds,  that  a  court  of  equity  must  first  be  appealed  to,  to 
compel  the  creditor  to  sue  at  law,  whereas  the  Supreme  Court 
maintain,  that  he  can  be  required  by  the  surety  to  sue,  without 
the  aid  of  a  court  of  equity  ;  and  if  I  am  right  in  supposing, 
.  that  there  does  exist  a  moral  and  equitable  duty  on  the  part 

of  the  creditor,  to  collect  his  debt  from  the  principal  in  the 
first  instance,  (and  this  must  be  so,  or  a  court  of  equity  could 
not  interpose  at  all,)  then  I  maintain,  that  a  court  of  law  may, 
without  overleaping  its  just  jurisdiction,  and  in  analogy  to 
several  other  cases  in  which  they  take  notice  of  existing  equi- 
ties, not  only  take  cognizance  of  the  equity  which  requires  a 
creditor  to  collect  his  debt  from  the  real  debtor,  but  they  may 
apply  the  consequence  of  the  refusal  of  the  creditor  to  sue  the 
principal,  without  which  the  principle  itself  would  be  of  no 
value,  by  holding  that  the  surety  is  discharged,  if  the  creditor 
will  not  do  his  duty  and  collect  his  debt,  if  he  can,  from  the 
principal. 
310. 
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In  the  case  of  the  People  v.  Jansen^  (7  Johns.  Rep.  336.)  IN  error. 
we  recognized  the  authority  of  the  case  of  Rex  v.  Barrington^     albanv 
(2  Vtsey^  jun.  542.)  that  whether  a  surety  has  been  discharged    March,  I819. 
or  not,  is  a  legal  question.     It  is  true,  Lord  Loughborough       ^ 
said,  in  that  case,  that  it  was  the  form  of  the  security  that 
forced  these  cases  into  equity,  for  that,  where  the  principal  and 
security  are  bound  jointly  and  severally,  the  security  cannot 
aver,  by  pleading,  that  he  is  bound  as  surety ;  but  if  he  could 
establish  that  at  law,  the  rule  or  principle,  by  which  his  liability 
is  to  be  determined,  is  a  legal  principle.     *Now,  we  could  not      [  *  395  ] 
assent  to  his  lordship's  proposition,  that  the  fact  of  a  man's 
being  bound  as  a  security,  could  not  be  averred  at  law,  if  it 
became  material  to  a  legal  inquiry  ;  for  we  understood  the  rules 
of  evidence  to  be  the  same  in  both  courts,  and  we  in  vain 
sought  for  the  principle  which  allowed  the  inquiry  in  a  court 
of  equity,  and  denied  it  to  a  court  of  law  ;  and  we,  therefore, 
came  to  the  conclusion,  that  the  defence  being  a  legal  one,  it 
necessarily  followed,  from  the  general  rules  of  evidence  being 
alike  in  both  courts,  that  a  court  of  law  was  competent  to  ad- 
minister relief,  and  to  examine  all  the  facts  necessary  to  the 
relief. 

It  has  been  urged,  that  the  surety  has  nothing  to  do  but  to 
pay  the  debt,  and  prosecute  the  principal  himself.  Those  who 
make  this  remark,  seem  to  forget,  that  whatever  may  be  the 
form  of  the  instrument  by  which  the  principal  and  surety  be- 
come bound,  it  was  never  the  intention  of  the  parties  that  the 
surety  should,  in  the  first  instance^  pay  the  debt ;  he  is  actually 
a  guarantee,  that  the  principal  shall  pay  the  debt ;  and  it  would 
be  a  very  inconvenient  and  rigid  rule,  which  should  require 
the  surety  to  pay  the  debt,  before  he  had  any  remedy  against 
the  principal,  by  means  of  the  security  which  the  creditor  holds ; 
and  they  seem  to  overlook,  also,  the  clear  and  settled  principle 
of  equity,  that  the  creditor  may  be  coerced,  at  the  instance  of 
the  surety,  to  prosecute  the  principal. 

I  disclaim  the  introduction  of  a  new  principle  of  law,  but 
have  endeavored  to  show  that  the  principle  is  one  already  fixed  ; 
that  a  court  of  law  has  cognizance  of  it,  and  that,  without  the 
previous  monition  of  a  court  -of  equity,  if  a  creditor  will  dis- 
regard the  rights  of  a  surety  so  far,  as  unconscientiously  to  re- 
fuse to  proceed  at  law  for  the  recovery  of  his  money,  when 
fully  and  reasonably  required,  and  a  loss  happens  by  such  re- 
fusal, that  loss  ought  to  be  thrown  on  the  party  whose  uncon- 
scientious conduct  has  drawn  it  on  himself.  I  am,  therefore, 
of  opinion,  that  the  decree  of  the  chancellor  ought  to  be 
reversed.  . 

Van  Ness,  J.,  said,  that  although  he  concurred  in  the  law 
as  laid  down  by  the  chief  justice^  yet  he  did  not  think  that 
the  facts  in  the  case  warranted  the  application  of  it.     ^Hu  was,       [  *  396  j 
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IN  ERROR,  therefore,  of  opinion,  that  the  decree  of  the  chancellor  ougnt 
ALBANY,     *^  ^  affirmed. 

March,  1819. 

Platt,  J.  The  only  question,  on  the  merits  of  the  case, 
is,  whether  a  request  by  the  surety,  and  a  refusal  by  the  cred- 
itor, to  sue  the  principal  debtor,  then  being  solvent,  with  the 
fiict  of  the  subsequent  insolvency  of  the  principal,  does  in  equity 
exonerate  the  surety  from  his  engagement. 

Upon  a  careful  examination  of  all  the  authorities  on  this 
point,  my  mind  has  been  irresistibly  led  to  the  conclusion,  that, 
according  to  the  rules  of  law  and  of  equity,  which  are  alike  in 
this  case,  the  facts  here  disclosed  do  not  form  a  defence  in  the 
suit  of  the  creditor  against  the  surety. 

By  the  law  of  such  contracts,  the  surety,  as  original  co- 
obligor  or  promisor,  stands  in  the  same  relation  to  the  creditor 
as  the  principal  debtor,  so  long  as  the  contract  remains  unal- 
tered by  the  act  of  the  creditor,  with  the  acknowledged  right 
in  the  surety,  at  any  time  after  the  money  becomes  due,  to  pay 
the  dcj^t,  and  to  sue  his  principal,  at  his  own  risk,  for  indem- 
nification. The  surety  may,  also,  by  resorting  to  chancery,  in 
most  cases,  compel  the  creditor  to  sue  the  principal  debtor. 
I  say,  in  most  cases;  for,  in  answer  to  a  biU  for  that  purpose, 
the  creditor  may  show  a  state  of  fiicts  which  would  destroy 
the  equity  of  such  an  application.  It  is  not  of  course  to  com- 
pel such  suit  against  the  principal ;  and  hence,  the  reason,  I 
apprehend,,  for  requiring  the  surety  to  resort  to  a  court  of 
equity  for  that  relief  For  instance,  suppose  the  creditor 
should  answer,  and  prove,  that  the  principal  debtor  is  utterly  in- 
solvent, or  resides  under  a  foreign  jurisdiction ,  or  that  the  surety 
had  been  amply  indemnified  by  his  principal,  or  by  a  separate 
contract  had  assumed  to  pay  the  debt  for  his  principal,  a 
court  of  equity  would,  in  these  Cases,  deny  such  relief 

The  thorough  review  of  all  the  cases  on  this  head,  by  his 
honor  the  chancellor,  in  assigning  the  reasons  for  his  decree, 
(2  Johns.  Ch.  Rep,  554.)  renders  it  useless  for  me  to  refer  to, 
or  comment  on  them. 

I  concurred  in  the  judgment  of  the  Supreme  Court,  in  the 
case  of  Pain  v.  Packard ;  (13  Johns,  Rep,  174.)  but,  upon 
more  full  and  deliberate  investigation,  I  am  convinced;  that 
\  *  .'J97  ]  •judgment  was  erroneous ;  and  I  rejoice  that  I  can  now  so 
early  enjoy  the  privilege  of  acknowledging  my  error.  How- 
ever fit  and  proper  it  might  be  for  the  legislature  to  modify 
the  rules  of  law  and  equity,  in  order  to  afford  a  more  cheap  and 
convenient  relief  and  protection  to  sureties  in  such  cases, 
(though  I  doubt  very  much  the  expediency  of  such  a  law,)  I 
am  convinced  that,  according  to  the  existing  law,  the  appellant, 
as  surety,  is  not'entitled,  upon  the  evidence  before  us,  to  any 
protection  against  the  claim  of  the  respondents.  Althougn 
we  are  now  pronouncing  an  irreversible  judgment  in  this  court 
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of  dernier  resort,  we  ought  not  to  be  unmindful  of  the  mo-  iN  BRROiL 
vnentous  truth,  that  it  is  our  office  here,  io  expound,  and  not    albany 
o  make  the  law.  March,  I8I&. 

My  opinion  is,  that  the  decree  of  his  honor  the  chancellor 
Night  to  be  affirmed. 

Yates,  J.,  was  of  the  same  opinion. 

Adams,  Allbn,  Austin,  Barnum,  Barstow,  Bates,  Childs, 
Dayton,  Mallory,  Noyes,  Rosencrants,  and  Wilson,  Sena* 
t(n9,  concurred  in  the  opinion  of  the  chief  justite^  that  the 
decree  of  the  chancellor  ought  to  be  reversed. 

Van  Vechten,  Senator,  The  case  presents  two  questions 
(or  the  decision  of  this  court:  1.  Whether  the  appellant  is 
concluded  by  the  recovery  against  him  at  law ;  and,  2.  Wheth- 
er, upon  the  merits  disclosed  by  the  pleadings  and  proofs  in 
the  cause,  he  is  entitled  to  the  relief  which  the  Court  of  Chan- 
cery has  denied  him. 

The  first  question  turns  upon  the  point,  whether  the  mat- 
ters alleged  in  the  bill  and  proved,  were  available  to  the  ap- 
pellant, by  way  of  defence  to  the  suit  at  law  ;  for  if  they  were, 
and  he  has  neglected  to  avail  himself  of  them,  or  if  his  defence 
was  overruled  at  the  trial,  and  he  has  acquiesced  in  the  decis- 
ion of  the  judge  at  the  circuit,  he  cannot  be  permitted  to  resort 
to  a  court  of  equity,  either  to  repair  such  neglect,  or  review 
that  decision.  This  general  proposition  is  so  well  settled,  that 
it  cannot  be  disturbed,  without  overleaping  the  jurisdictional 
line,  which  has  been  long  established  ''^between  the  courts  of 
law  and  equity,  and  opening  a  door  to  protracted  and  vexa- 
tious litigation.  The  doctrine,  that  the  decision  of  a  court  of 
competent  authority  is  binding  upon  all  courts  of  concurrent 
power,  is  indisputable.  It  pervades  every  regular  system  of 
jurisprudence,  (2  Kames^s  £7.  367.)  and  has  become  a  rule  of 
universal  law;  it  is  founded  on  the  wisest  policy — it  springs 
fi-om  the  necessity  of  putting  an  end  to  legal  controversies, 
which  have  been  heard  and  decided.  Let  me  test  this  case  by 
the  foregoing  doctrines. 

The  same  matters  which  are  set  forth  in  the  appellant's  bill, 
and  proved,  were  stated  in  the  notice  to  his  plea  to  the  suit  at 
law ;  but  the  judge  at  the  circuit  rejected  the  testimony  which 
was  offered  to  verify  the  facts.  From  his  decision,  it  was 
competent  for  the  appellant  to  appeal  to  the  Supreme  Court, 
and  thence  to  this  court,  in  order  to  a  final  review  and  deter- 
mination. But  he  has  seen  fit  to  waive  that  coarse,  and  to 
seek  relief  in  the  Court  of  Chancery,  upon  precisely  the  same 
matters  which  the  judge  at  the  circuit  had  overruled.  Hero, 
then,  the  question  is  fairly  presented,  whether  the  Court  of 
Chancery  could  rightfully  sustain  the  complainant's  bill.  It 
will  rcadilv  be  perceived,  that  in  order  to  sustain  it,  one  of  two 

Vol.  XVII.  40  313 


[  *  398  1 


398 


cAsKS  IN  THE  COURT  OF  ERRORS 


ALBANY. 

March,  1819. 
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IN  ERROR,  posiiions  must  be  assumed :  Either  that  the  appellant  had  no 
relief  at  law,  or  that  the  Court  of  Chancery  had  concurrent 
power  with  the  court  of  law.  I  will,  therefore,  consider,  1. 
Whether  the  matters  of  defence  set  up  by  his  notice  were  cog- 
nizable at  law ;  and,  if  they  were,  2.  Whetlier,  admitting  the 
concurrent  power  of  the  Court  of  Chancery,  that  power  ex- 
tended to  reviewing  the  decision  of  the  court  of  law  ? 

In  the  case  of  the  People  v.  Jansen,  (4  Johns.  Rep.  337  ) 
the  late  chief  justice  said,  "  that  there  was  nothing  in  the  na- 
ture of  the  deience  of  a  surety  to  make  it  peculiarly  a  subject 
of  equity  jurisdiction ;  and  that,  whatever  would  exonerate  the 
surety  in  one  court,  ought  also  in  the  other.  The  facts  being 
ascertained,  the  rule  of  law  must  be  the  same  in  this  court  as 
in  the  Court  of  Chancery."  In  Rees  v.  Barringtijtij  Lord 
Lotighborough  asserted  the  same  doctrine.  (2  Vesey^  jun. 
542.)  The  rule  established  in  both  cases  clearly  is,  that  if  the 
form  of  the  security  will  admit  *the  inquiry  at  law,  whether  surety 
or  not,  a  court  of  law  will  take  cognizance  of  the  surety's  de- 
fence. In  order  to  test  the  applicability  of  this  doctrine  to  the 
present  case,  it  is  necessary  to  examine,  whether  the  nature  of 
the  security  given  by  the  appellant  precluded  the  inquiry  at 
law,  whether  surety  or  not.  The  cases  above  cited  arose  on 
bonds,  and  the  solemnity  of  such  instruments  forecloses,  in 
general,  all  inquiry  at  law  into  the  consideration  of  them. 
But  the  case  before  the  court  arises  on  a  joint  promissory  note, 
in  which  a  greater  latitude  of  defence  is  allowable  at  law ;  and, 
therefore,  the  consideration  may  be  inquired  into  and  im;.  cach- 
ed. A  payment,  or  a  higher  security  taken,  or  a  release,  may 
be  given  in  evidence,  to  defeat  a  recovery.  (4  Johns.  Rep, 
296.  7  Johns.  Rep.  26.  4  Term  Rep.  36,  37.  3  East,  258. 
Dong.  106.)  Hence,  it  is  difficult  to  assign  a  good  reason 
why  the  appellant's  defence  at  law  was  not  admitted,  provided 
the  matter  of  it  was  competent  to  exonerate  him.  On  this 
point  there  is  an  express  decision  of  the  Supreme  Court,  that 
the  defence  was  admissible  at  law.  In  Pain  v.  Packard,  (13 
Johns.  Rep.  174.)  impleaded  with  Munson,  the  action  was 
commenced  on  a  joint  promissory  note.  The  defendant,  Pack- 
ard, pleaded,  that  he  signed  the  note  as  surety,  and  that  he 
had  urged  the  plaintiff  to  put  it  in  suit,  which  he  neglected, 
until  the  principal  became  insolvent;  and  the  court  said, 
''  there  can  be  no  substantial  objection  to  such  a  plea."  It, 
therefore,  is  put  beyond  dispute,  that  if  the  appellant  had 
brought  the  decision  of  the  judge  at  the  circuit,  before  the  Su- 
preme Court,  for  re-examination,  he  would  have  obtained  the 
full  benefit  of  the  defence  se\  up  by  his  notice  in  the  suit  at  law. 

Let  me  now  examine,  whether  it  was  competent  for  the 
Court  of  Chancery  to  interfere,  after  the  merits  of  this  defence 
had  been  overruled  at  law,  and  when  the  decision  at  law  was 
acquiesced  in  by  him. 

It  will  not  be  pretended,  that  the  Court  of  Chancery  pos- 
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Besses  power  to  review  the  decisions  of  the  Supreme  Court ;  IN  error. 
for^tliat  power  is  vested  exclusively  in  this  court.     But  I  ad-     alb  any 
Tiit,  that  the  Court  of  Chancery  can>  and  will,  sometimes,  re-    March,  isii. 
Heve  against  a  recovery  at  law,  upon  principles  of  equity.     Such  ^"'^J^^''^"^^ 
relief,  however,  according  to  the  rule  *laid  down  by  Lord  Ch.  v. 

Talbot,  must  be  confined  "  to  new  matter,  proved  to  have  Baldwin. 
been  discovered  since  the  trial ;  otherwise,"  said  his  lordship,  l  ^^^  1 
''  it  might  be  made  use  of  as  a  method  for  a  vexatious  person 
to  be  oppressive,  and  for  the  cause  never  to  be  at  rest."  Lord 
Hardwickcy  in  recognizing  the  same  rule,  observed,  "  that  a 
notice  of  the  matter  to  the  counsel  or  agent  of  the  party,  is 
notice  to  the  party,  and  sufficient  to  repel  the  new  suit,  for 
otherwise  there  would  be  no  end  of  suits."  In  Bateman  v. 
Wd'oe,  (1  S:h,  fy  Lefrny,  204.)  Lord  Redesdale  said,  "it  is 
not  sufficient  to- show,  that  injustice  has  been  done,  but  that  it 
has  been  done  under  circumstances  which  authorize  the  court 
to  interfere  ;  because,  if  a  matter  has  already  been  investigated 
in  a  court  of  justice,  according  to  the  ordinary  rules  of  inves- 
tigation, a  court  of  equity  c<innot  take  upon  itself  to  enter 
into  it  again."  In  Le  Guen  v.  Governeur  fy  Kemble,  (1  Johns, 
Cas.  492.  502.)  this  court  sanctioned  the  doctrine,  that  every 
person  is  bound  to  take  care  of  his  own  rights,  and  to  vindicate 
them  in  due  season,  and  in  proper  order;  and  that  if  a  defend- 
ant, having  the  means  of  defence  in  his  power,  neglects  to  use 
them,  and  suffers  a  recovery  to  be  had  against  him  by  a  com- 
petent tribunal,  he  is  for  ever  precluded. 

On  the  first  question,  then,  I  apprehend  the  law  is  settled, 
that  the  matters  stated  in  the  appellant's  bill  and  proved,  on 
which  he  sought  relief  in  the  Court  of  Chancery,  were  available 
to  him  by  way  of  defence  to  the  suit  at  law,  and  that  his  ac- 
quiescence in  the  decision  of  the  judge  at  the  circuit  is  conclu- 
sive against  him.  The  general  rule  on  which  I  found  this 
opinion,  is  intended  to  put  an  end  to  litigation  and  to  cherish 
peace,  that  men  may  know  when  they  may  repose  with  securi- 
ty on  the  decisions  of  courts  of  justice. 

I  miglit  here  stop,  inasmuch  as  the  opinion  which  I  have  ex- 
pressed results  in  favor  of  the  decree  of  the  chancellor.  But 
the  second  question  having  also  been  discussed  before  this 
court,  and  there  appearing  to  be  a  difference  of  opinion  be- 
tween the  Supreme  Court  and  the  Court  of  Chancery,  it  may 
t>e  proper  that  I  should  proceed  to  consider  it. 

The  appellant  contends,  that  he  was  discharged  from  his 
♦suretyship,  by  reason  of  Baldwin's  neglect  and  refusal  to  sue       [  •  401 
Fowler,  when  required  by  the  appellant  to  do  so;  and  this 
presents  the  point  on  which  the  Court  of  Chancery  and  the 
Supremo  Court  differ. 

In  fVrisrht  v.  Simpson,  (5  Ves.  734.)  Lord  Eldon  said,  that  he 
never  understood,  that,  as  between  the  obligee  and  the  surety, 
there  was  an  obligation  upon  the  former  of  active  diligence 
against  the  principal.     The  surety  is  a  guarantee,  and,  there- 
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/jv  KRROR.  fore,  it  is  his  business  to  see  that  the  principal  pays.  In  the 
jj.My      Trent  Navigation  Company  v.  Harley,  and  in  Peel  v.  Tattiockp 

fti.i/t^  181^.  (10  East,  34.  1  J9o«.  tf  Put,  419.)  the  same  doctrine  is  re- 
--^"^^-^""^-^  cognized.  In  Burm  v.  Administrators  of  Pough,  (4  Dessau*. 
^[^"^  Rep.  604.)  the  Court  of  Appeals  of  South  Carolina  said,  "  a 
Rai  i>wiii.  surety  will  be  released  where  an  obligee  does  an  act  which  varies 
the  terms  of  the  original  contract ;  but  a  mere  forbearance  to  sue 
is  not  such  an  act."  In  Dehuff  v.  Turbotfs  Executorsy  (3 
Yeatts^s  Rep,  160.)  the  Supreme  Court  of  Pennsylvania  sanc- 
tions the  doctrine,  that  n  surety  joining  in  a  bond  makes  the 
debt  his  own,  and  has  no  power  to  give  directions  when  the 
bond  shall  be  put  in  suit.  In  Hunt  v.  United  States,  (I  GaUis. 
35.)  Judge  Story  said,  it  was  a  sound  principle,  that  mere  delay, 
unaccompanied  with  fraud,  or  a  settled  agreement  with  the 
principal  for  that  purpose,  does  not  discharge  the  responsibility 
of  the  surety.  In  Ludlow  v.  t^imond,  (2  Caines^s  Cas,  in  Error, 
30.^  Mr.  Justice  Spencer  said,  botli  courts  of  law  and  equity 
will  cast  the  responsibility  on  the  surety,  if  by  the  terms  of  hi» 
engagement  he  has  assumed  it ;  but  neither  of  them  will  do 
this,  when  he  is  not  brought  within  the  precise  scope  of  his 
undertaking.  Kent,  Ch.  J.,  said,  a  surety  calculates  upon  the 
exact  extent  of  his  engagement,  and  is  not  to  be  supposed  to 
bestow  his  attention  to  the  transaction,  and  is  only  to  be  pre- 
pared to  meet  the  contingency  of  his  responsibility,  when  it 
shall  arise  by  tlie  contract.  It,  therefore,  appears  to  be  the 
established  doctrine,  that  a  creditor  can  hold  a  surety  to  the 
full  extent  of  his  contract ;  but  when  the  creditor  maltes  a  new 
agreement  with  the  principal,  without  the  surety's  consent, 
the  latter  is  thereby  discharged.  Th6  irresistible  conclusion 
from  this  doctrine  is,  that  unless  the  creditor  varies,  by  a  new 

I  •  402  ]  agreement,  the  contract,  by  •which  the  surety  has  bound  him- 
self, the  obligation  of  the  surety  remains  unimpaired ;  and  this 
accords  with  the  common  understanding  of  mankind  on  the 
subject.  But  the  appellant  contends,  and  so  the  Supreme 
Court  has  decided  in  Pain  v.  Packard,  bef  re  cited,  that  the 
creditor  must  sue,  at  any  time,  upon  the  surety's  request,  or 
the  latter  will  be  exonerated.  I  state  the  rule  thus  broadly, 
because  I  do  not  perceive  how  it  is  to  be  qualified  ;  for  unless 
the  request  of  the  surety  to  sue  the  principal  has  an  imperative 
effect,  in  all  cases,  the  rule  will  be  productive  of  much  mis- 
chief, and  will  be  rendered  uncertain  in  its  application.  It 
has  already  been  shown,  that  this  rule  of  the  Supreme  Court 
is  at  war  with  the  established  doctrine  of  the  courts,  both  of 
law  and  equity,  in  England^  recognized  and  enforced  by  the 
highest  judicial  tribunals  of  some  of  our  sister  states,  approbat- 
ed and  sanctioned  by  an  enlightened  judge  of  the  Supreme 
Court  of  the  United  States,  and  supported  by  the  decision  of 
the  Court  of  Chancery  of  this  state.  And  here  I  must  be  per- 
mitted to  express  my  regret,  that  I  have  not  been  able  to  as- 
certain the  reasons  and  authorities,  upon  which  the  decision 
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of  the  Supreme  Court  is  founded,  as  it  deprives  me  of  the  /A'  ERuan. 
benefit  of  those  reasons  and  authorities,  in  forming  the  opinion     alban^T 
which  my  duty  requires  me  to  pronounce  in  this  cause.     I    March,  isvx 
shall,  however,  proceed,  with  great  respect,  to  state  the  reasons  ^'^^'k^'''^^*^ 
which  govern  my  opinion.  v. 

I  consider  the  settled  and  known  doctrines  of  judicial  tribu-  Baldwin. 
nals  as  invaluable  land  marks,  which  ought  not  to  be  altered 
without  cogent  reasons.  Such  alterations  lead  to  uncertainty, 
and  frequently  involve  the  substitution  of  experiment  in  the 
room  of  experience,  which  is  generally  a  source  of  more  or 
less  inconvenience.  Beside^  it  appears  to  me  worthy  of  grave 
consideration,  whether  a  departure,  by  the  judicial  tribunals  of 
a  particular  state,  from  a  well  established  general  rule  of  law, 
will  conduce  to  the  advancement  of  justice.  It  must  not  be  for- 
gotten, that  this  is  a  highly  commercial  state,  and  that  the  com- 
mercial dealings  between  our  citizens  and  those  of  other  states, 
frequently  produce  contracts  with  sureties,  to  a  large  amount. 
In  making  such  contracts,  it  is  presumable  that  parties  mean  *to  [  *  403  ] 
repose  themselves  upon  the  generally  established  and  known 
rules  of  law  on  the  subject.  The  introduction  of  a  new  and 
local  rule  may,  therefore,  be  productive  of  inconvenience, 
and  perhaps  of  injustice.  In  cases  which  may  arise  between 
our  own  citizens,  and  the  citizens  of  other  states  or  countries, 
the  local  rule  may  mislead  the  former,  but  can  afford  them  . 
no  protection.  Why,  then,  should  a  new  principle  of  action, 
between  creditor  and  surety,  be  introduced  here  ?  The 
surety  has  now  ample  and  well  known  means  of  relief  in  a 
court  of  equity,  which  will  at  once  compel  the  creditor  to  do 
his  duty,  upon  just  terms.  This  is  the  old  settled  course,  re- 
cognized in  Nesbit  v.  Smith,  (2  Bro,  Ch,  570.)  and  in  Burm 
V.  Administrator  of  Pough,  (4  Dessaus.  Rep.  604.,)  and,  I  may 
add,  in  all  the  cases  to  be  found.  For  when  the  books  speak 
of  the  right  of  a  surety  to  coerce  the  creditor  to  sue,  by  an  ap- 
plication to  chancery,  it  may  fairly  be  inferred,  that  they  mean, 
that  he  cannot  be  coerced  in  any  other  way.  Again,  the 
surety  has,  at  all  times,  the  power  of  relieving  himself,  by  pay- 
ing the  debt  and  suing  the  principal  in  his  own  name ;  and 
this  is  within  the  scope  of  his  undertaking,  and  according  to 
the  common  understanding  of  its  true  meaning,  that  he  is 
bound  to  see  the  debt  paid.  He  is  the  person  who  trusts  the 
principal;  for  the  creditor  manifests,  by  requiring  a  surety, 
that  he  does  not  rely  on  the  principal ;  this  renders  the  rule  of 
Lord  Hardtoickc,  (3  Atk,  93.)  "that  he  who  trusts  most 
shall  lose  most,"  strictly  applicable  to  the  surety. 

Upon  the  whole,  I  am  clearly  of  opinion,  that  the  chancel- 
lor's decree  ought  to  be  affirmed. 

BowNE,  DiTMis,  Hascal,  Livinoston,  Lounsberrt,  Set- 
vouR,  Skinner,  Van  Buren,  and  H.  Yates,  Senators,  were 
of  the  same  opinion. 
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IN  ERROR.       The  members  of  the  court  being  thus  equally  divided  in 
ALBANY      opinion,!    the  president  (Lieut.  Gov.  Taylbb)  declared    his 
March,  1819.    opinion,  that  the  decree  of  the  chancellor  ought  to  be  revers- 
'^"^^^'^^"'^^  cd;  And  it  was,  thereupon,  "Ordered,  adjudged,  and  dp- 
V.  CREED,  that  the  decree  of  the  Court  of  Chancery  be  reversed : 

Balowiit.     ^jjJ  \i  ^j^g  further  Ordered^  that  the  injunction  *already  issued 
FwIm^     by  the  Court  of  Chancery,  to  restrain  the  said  E  isha  Baldicin 
13) /or  trvers'  and  the  said  Caleb  Fowler,  and  also  the  sheriff  of  the  county 
wgf  13.  Qf  Putnam,  from  further  proceeding  on  the  judgment  obtained 

[  404  ]  in  the  Supreme  Court  of  this  state,  by  the  said  E/tsha  Baldtrin 
nfrainsi  the  said  Hcman  King  and'  Caleb  Fowler ^  and  particularly 
mentioned  in  the  pleadings  in  this  cause,  be,  and  the  same  is 
hereby  made  perpetual  against  the  representatives  of  the  said 
Eisha  Baldwin,  und  against  all  persons  whomsoever :  And  it 
is  further  Ordered,  that  the  several  sums  of  money  deposited 
by  the  appellant  in  the  office  of  the  assistant  register  of  the 
Court  of  Chancery,  on  or  about  the  30th  day  of  August,  1815, 
and  on  the  27th  day  of  October,  1817,  or  on  any  other  days, 
be  paid  over,  by  the  said  assistant  register,  to  the  said  appel- 
lant, or  to  his  solicitor:  And  it  is  further  Ordered,  that  the 
said  respondents,  Daniel  Baldwin  and  Rem  Adrianx:e,  and  the 
said  E'iphalct  Baldwin,  the  executors  of  the  said  EUsha  Bald- 
win, deceased,  pay  to  the  said  appellant,  or  to  his  solicitor, 
the  costs  incurred  by  the  said  Heman  King,  in  the  defence  of 
the  said  suit  or  action  at  law,  before  mentioned  ;  and  do,  also, 
pay  to  the  said  appellant,  or  to  his  solicitor,  the  costs  of  the 
said  appellant  in  the  Couit  of  Chancery;  and  that  the  pro- 
ceedings  be  remitted,"  &c.  p^^^  ^^  ^^^^^^^,  ^^^ 

(a)  In  Fulton  v.  Matthews f  (15  Johns.  Rep.  433.)  the  Supreme  Coart  held,  tha* 
the  creditor's  delaying  to  sue  the  prinripal|  or  discontinuing  a  suit  already  com 
menced,  without  the  privity  of  the  surety,  would  not  discharfi^  the  surety,  al- 
tliough  the  principal  was  solvent  when  tlie  suit  was  commenced,  and,  afterwards, 
became  insolveni;  as  the  creditor  had  not  been  required  by  the  surety  to  sue  the 
principal,  nor  had  dune  any  act,  or  made  any  contract  wiui  the  principal  debtor, 
which  would  disable  him  from  suing  him,  at  any  time.  In  tlie  case  of  Uie 
Vreedsj  (1  Dotlson's  JIdm.  Rfp)  Sir  W.  Scott  recognized  tlie  doctrine  of  the 
Court  of  Chancery,  as  laid  down  in  J^CrsbcU  v.  SmUhf  and  Wright  v.  Simpson, 
and  applied  it  to  tlie  case  nf  a  surety  to  a  bond  given,  on  the  delivery  of  goods 
to  the  claimant,  to  answer  adjudication,  in  which  there  had  been  no  demand 
against  the  principal  for  nine  years  after  the  decree  of  restitution.  (  Vide  3  ^heot. 
Rep.  154—158,  rwte.     Dunn  v.  5/ee,  1  HoU'sjY.  P.  Rep.  3J)l).) 

The  exception  of  discussion  which,  by  the  civil  law,  a  surety  was  allowed  to  op- 
pose to  the  demand  of  the  creditor  against  him,  was  not  allowed  iojvdiciary  sure- 
ties j  nor  where  the  principal  debtor  was  absent,  or  had  no  property  which  could  be 
attached.  Although  the  creditor  might  defer  this  disrussiim  against  the  principal 
debtor,  as  long  as  he  pleased,  without  losing  his  security  ;  {Ditr.  Lib.  46.  tit.  1.  I. 
G2.)  yet  the  surety  might,  altliough  he  had  not  beensued  by  tlie  creditor,  or  paid 
the  debt,  sue  the  principal  debtor,  if  he  was  in  failing  circumstances,  for  his  in- 
demnity ;  so  where  the  principal  debtor,  after  the  time  of  payment  had  expired, 
neglected  for  a  long  time  to  pay  the  creditor,  the  surety  might  sue  him,  to  compel 
him  to  discharge  the  debt,  tnough  the  creditor  was  quiesct^nt.  "  Si  diu  in  sola- 
tione  reus  cessabit,  aut  certe  bona  sua  dissipabit;  prsBsertim  si  domi  pecuniam 
fidejussor  non  habebit,  qua  numerata  creditori,  mandati  actione  conveniat."  (Dig. 
Lib.  17.  tit.  1. 1.  38.)  The  law,  however,  fixed  no  precise  period  of  delay  on  the 
part  of  the  debtor,  which  should  give  the  surety  a  ri^ht  to  sue  for  his  indemnity 
but  it  was  left  to  depend  on  the  circumstances  of  each  case.  Vide  Hayes  i 
Ward,  4.  Johns.  Ch.  Rep.  123. 
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IN  ERROR 
ALBANY, 

*Philip  Van  Cortlandt  and  others,  appellants^  March,  1819. 

against  vak  cort 
\braham  I-  Underbill  and  Joshua  Underhill,  re-      ^^^"^ 

spondents.  ukderhill. 


APPEAL  from  the  decree  of  the  Court  of  Chancery,  in  an  Persons  chosen 
original  suit,  in  which  the  above  named  respondents  were  plain-  IS^a^iiease^pM'* 
tiffs,  and  the  appellants  defendants ;  and  in  a  cross  suit,  in  suaut  to'  an 
which  the  appellants  were  plaintiffs,  and  the  respondents  de-  ^JJ^™*^SJ  ^^ 
fendants.  lease,   to   ap- 

By  an  indenture  of  lease,  dated  the  18th  of  Fehrumy,  1792,  g^'^?  baiidim 
PhLip  Van  Cortlandt  and  Fiarrt  Van  Cortlandt,  since  de-  erected  on  the 
ceased,  leased  to  the  respondents,  and  Robert  Underhill,  il^™dSring"aio 
Thomas  Burling,  and  William  Burling,  a  mill-seat  and  parcel  term,  are  to  be 
of  land,  situate  on  Croton  river,  containing  seventy  acres,  for  u^*'sl^iigiii 
the  term  of  twenty-one  years,  from  the  1st  of  Mai/,  1792,  at  as  ar/ntrators, 
the  annual  rent  of  forty  pounds  a  year,  to  commence  on  the  proiscment  has 
1st  of  November,  1792.  The  lessors  covenanted,  "That  the  i»»e  same  force 
lessees  might  erect  or  build  any  mills  on  the  premises  during  ^  award.  ^ 
the  term  ;  that  they  would  permit  the  lessees,  for  building  the  IG  by  the  a- 
said  mills  and  other  buildings  on  the  premises,  to  cut  down  p^^sToasih^ 
good  and  sufficient  timber  within  two  miles  of  the  premises,  mission,  the  ar- 
and  would,  on  request,  point  out  where  the  same  should  be  ji*™^"  nomu 
cut ;  and  it  was  mutually  agreed,  that,  at  the  expiration  of  the  naie  an  vm/nVe, 
said  term,  the  mill,  or  mills,  then  standing  on  the  premises,  and  dlsa^cmcnt,*' 
whatever  might  appertain  thereto,  should  be  valued  by  two  t^oy  may 
persons,  indifferently  chosen  by  the  parties,  and  in  case  of  uw^tre  before 
their  disagreement,  by  a  third  person,  to  be  chosen  by  the  two ;  t['cy  proceed  to 
and  that  the  said  appraisement,  or  valuation,  should  be  binding  tion  ofUie  wbl 
on  the  parties ;  that  the  lessors  should  pay  to  the  lessees  the  J^^ct. 
amount  *of  the  said  appraisement  or  valuation,  deducting  only  r  *  405^ 
from  the  same  the  value  of  the  timber  which  the  lessors  should  rcfuU  to  hear 
find  as  aforesaid,  as  it  was  then  standing.  That  all  other  evidence  per- 
buildings  then  standing  on  the  premises  should,  in  like  manner,  teriaJ  To  "the 
be  appraised  or  valued,  and  the  amount  thereof  (not  exceeding  controversy,  u 
200  pounds)  be  paid  to  the  lessees  by  the  lessors ;  and  that  the  duct^  a?**^!! 
lessees  should  have  the  liberty  and  privilege  of  cutting  and  *^'*'**«  .  *{j« 
making  use  of  any  trees  on  the  premises  (except  locust  and  court  of  chan- 
red  cedar)  for   firewood,  to  be   used  by  the   leteees  on  the  ««t^-  As  where 

,{  ^  '  '  persons  chosen 

premises,     (iLC,  by  the  parties 

Owinir  to  accident  or  mistake,  the  respondents  did  not  exe-  *°  *  lease,  to 

o  '  r  appraise       the 

value  of  mills 
and  bnilHinffs  erected  on  the  premises  durinr  the  term,  refused  to  hear  evidence  oflered  by  one  oi  the  parties 
of  the  origxnnl  cost  of  the  buildings,  it  was  held  a  sufficient  cause  for  setting  aside  the  award. 

80,  partiality  and  corrnption  in  either  of  the  arbitrators,  or  the  suppression  and  concealment  of  material 
^ts  by  either  of  the  parties,  if  the  knowledge  of  nch  facts  would  nave  produced  a  different  result,  are 
safllicicut  causes  for  setting  aside  an  award. 

80,  It  seems,  if  the  assessment  of  damages,  or  appraisement  of  the  arbitretors,  bo  so  enormous  aitd  ex* 
oibitant  as  to  induce  a  belief  that  the  arbitraton  most  have  been  corrupt,  or  grossly  partial,  their  awan) 
Bay  be  set  aside 
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fi/V  ERROR,  cute  the  lease  ;  yet  they  accepted  it,  and  were  equally  concerned 

in  it  with  the  other  lessees  named,  and  were  so  considered 

by  them  and  the  lessors.     T,  and  /K  Burling,  on  the  5th  of 

February,  1*799,  conveyed  their  interest  in  the  lease  to  Robert 

Underhill  and  the  respondents;  and   in  April,  1804,  if.   U 

conveyed  all  his  interest  in  the  premises  to  the  respondents 

The  lessees,  at  or  soon  after  the  commencement  of  the  terai 

entered  into  possession  of  the  premises,  erected  a  mill  thereon 

built  a  dam  across  Crotati  river,  a  dwelling-house,  out-houses. 

barns,  and  other  buildings,  necessary  for  their  accommodation 

and  the  prosecution  of  their  business. 

On  the  1st  of  Maif,  1813,  the  day  on  which  the  term  ex- 
pired, the  respondents  and  the  lessors  mutually  chose  Nathan 
Anderson  and  Samuel  Mott,  appraisers,  under  the  agreement 
in  the  lease,  to  appraise  and  value  the  mill  and  buildings 
standing  on  the  premises.  The  appraisers  met  and  examined 
the  miHs,  buildings,  &c.,  and  conferred  together  as  to  their 
value,  but  not  being  able  to  agree  on  an  estimate  of  the 
value,  they  chose  David  Lydig  to  be  the  third  person,  or  urn- 
pire,  and  to  whom  no  objection  was  made  by  the  parties.  A. 
and  M.  then  agreed,  with  the  consent  of  the  lessors,  to  adjourn 
their  meeting  until  Lydig  could  attend.  On  the  8th  of  Ju/yr 
1813,  A.,  M,  and  7>.,  the  three  appraisers,  with  the  parties  or 
their  agents,  met  on  the  premises,  and  viewed  the  mills,  build 
ings,  &c.,  and,  after  examining  the  lease,  hearing  the  parties  in 
relation  to  the  matters  submitted  to  them,  and  after  deliberating 
thereon,  made  their  appraisement  in  writing,  under  their  *hands 
and  seals,  by  which  they  valued  the  mills,  and  whatever  apper- 
tained thereto,  at  1 8.000  dollars ;  and  the  value  of  ail  other 
buildings  erected  by  the  lessees,  exclusive  of  the  timber  fur- 
nished by  the  lessors,  and  of  some  movables,  at  500  dollars. 

A  copy  of  the  report,  or  award,  duly  executed  by  the  ap- 
praisers, was  delivered,  on  the  same  day,  to  each  of  the  parties. 
The  respondents,  while  the  appraisers  were  engaged  in  making 
their  valuation,  proposed  to  the  lessors,  that  the  value  of  the 
timber  used  by  the  lessees  in  erecting  the  buildings,  should  be 
appraised  and  deducted  from  the  value  at  which  the  mills  should 
be  appraised,  or  otherwise  paid  for  by  the  respondents ;  but  the 
lessors  did  not  agree  to  the  proposal. 

On  the  award,  or  report,  being  delivered,  the  respondents 
ofiered  to  the  lessors  to  surrender  to  them  the  premises,  on 
being  paid  the  amount  of  the  value,  according  to  appraisement, 
and  to  allow  the  lessors  200  dollars  for  the  timber  which  had 
been  used  in  the  buildings ;  but  the  offer  was  rejected  by  the 
lessors,  who  refused  to  pay  the  amount  of  the  appraisement. 
Notwithstanding  this  refusal,  the  respondents,  on  the  15th  of 
August,  1813,  delivered  up  the  possession  of  the  premises  to 
Theodoi-us  C,  Van  fVyck,  the  agent  of  Pierre  Van  C  rtlandt, 
and  delivered  him  the  keys  of  the  mills.  The  bill  stated,  that 
Philip  Van  Cortlandt  pretended  that  he  had  no  interest  in 
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the  promises,  uiil  thai  they  belonged  wholly  to  the  other  lessor,  IN  error 
and  that  though  he  joined  in  the  lease,  he  was  not  bound  to     albany 
pay  the  appraisement ;  but  the  respondents  charged  that  they    March,  18U». 
were  both  equally  bound  to  pay  the  appraisement,  and  prayed  ^"x^^^c"^*^ 
tliat  the  appellant  and  his  co-lessor,  might  be  decreed  to  pay       *  *vilr 
the  respondents  the  18,000  dollars,  with  interest  thereon,  from    .,      *' 
the  1st  of  May,  1813,  and  the  500  dollars,  with  interest,  de- 
ducting the  value  of  the  timber  cut  and  used  by  the  lessees  in 
the  buildings,  to  be  accounted  for,  as  the  court  might  direct, 
with  costs,  and  for  sucJi  other  relief  as  to  the  court  should 
seem  meet,  &c. 

.  The  lessors,  in  their  answer,  filed  the  lOth  of  January,  1814, 
admitted  most  of  the  facts  charged  in  the  bill  to  the  year  1813, 
and  they  stated  various  matters  relative  to  the  appraisers,  and 
their  appraisement,  on  account  of  which  *they  alleged  the  valua-       [  *  408  | 
tion  to  be  erroneous,  excessive,  and  void. 

Fierre  Van  Cortland t,  one  of  the  lessors,  afterwards  died,  and 
the  respondents,  on  the  26th  of  November^  1814,  filed  a  bill  of 
revivor  and  supplement  against  Philip  Van  Cortlandt  in  his 
own  right,  and  against  the  other  appellants,  as  the  legal  repre- 
sentatives of  Pierre  Van  Cortlandt,  deceased. 

On  the  2dd  of  June,  1815,  the  appellants  filed  a  cross-bill 
against  the  respondents  and  Anderson^  l^Iott  fy  Lydig,  in 
which  they  stated  a  variety  of  matters  relative  to  the  conduct 
of  the  appraisers,  and  to  the  valuation,  to  show  that  the  ap- 
praisement had  not  been  fairly  made,  and  that  the  valuation 
was  unreasonable  and  excessive ;  and  they  prayed  for  a  dis- 
covery of  the  matters  alleged,  and  that  the  appraisement  might 
be  set  aside,  and  the  value  ascertained  in  some  proper  way ; 
that  they  might  be  allowed  to  set  off  against  the  valuation 
their  damages  for  waste  committed  by  the  lessees,  &c.,  the 
value  of  timber  cut  and  carried  away,  &c. 

The  respondents  put  in  their  joint  answer  to  the  cross-bill, 
find  the  three  appraisers  answered  separately ;  but,  by  an  order 
of  the  27th  of  May,  1816,  the  bill  was  amended,  and  Ander* 
son,  one  of  the  defendants,  was  struck  out. 

A  great  number  of  witnesses  were  examined  on  both  sides 
in  the  original  suit,  and,  by  an  order  of  the  court,  the  deposi- 
tions were  allowed  to  be  read,  on  a  hearing,  in  the  cross  suit, 
except  that  of  Anlerscn,  one  of  the  appraisers,  whose  name 
had  been  struck  out  of  the  bill,  for  the  purpose  of  his  being 
examined  as  a  witness. 

The  allegations  in  the  pleadings  in  both  suits,  and  the  ma- 
terial parts  of  the  evidence,  are  stated  in  the  opinion  in  the 
court  below,  and  are  so  far  adverted  to  in  the  opinions  de- 
livered in  this  court,  as  to  render  a  further  detail  of  them 
unnecessary. 

The  Chancellor  assigned  the  reasons  for  his  decree,  which 
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IN  ERROR,  were  the  same  as  contained  in  the  report  of  the  case  in  the 
court  below.     Vide  2  Johns.  Ch.  Rep.  339—371. 


ALBANY, 

March,  1819. 
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LARDT 
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The  cause  was  argued  by  T.  A.  Emmet  and  P.  C.  Van 
^fVycJc,  for  the  appellants,  and  by  Harrison  and  JE.  fVilIia$ns, 
for  the  respondents. 

The  counsel  for  the  appellants  cited  the  following  cases :  7 
Johns.  Rep.  657.  3  Ch.  Rep.  76.  2  Venx.  251.  515.  1 
Equ.  Cos.  50.  Kyd  on  Awards ^  358.  9  Veseyy  69.  Amller^ 
245.  3  P.  Wms.  361.  6  Vesey,  70.  2  Equ.  Cas.  Abr.  80. 
Ansth.  liep.  735.     3  Atk.  ^44.     Coop.  Equ.  PL  178. 

The  counsel  for  the  respondents  cited  10  Johns.  Rep.  147 
1  Vem.  157.     2  Veseyjun.  27,  28.     Ambler,  245.     3   Atk. 
401.     2  Ch.   Cas.  214.     3  P.   Wms.  288.    Wyait,  P.  R.  214. 

Spencer,  Ch.  J.  The  questions  arising  on  this  appeal  are, 
1.  Whether  the  arbitrators  were  legally  chosen.  2.  Whether, 
admitting  them  to  have  been  so,  they  have  been  guilty  of  such 
misconduct  as  ought  to  call  for  setting  aside  their  award.  A 
third  point  has  been  argued,  relative  to  the  alleged  miscon- 
duct of  the  respondents  in  concealing  the  decay  of  the  works, 
and  in  adopting  measures  to  deceive  and  mislead  the  arbitra- 
tors. I  shall  not  discuss  that  point,  because,  in  the  view  of  the 
subject  which  I  have  taken,  it  is  unnecessary  ;  and  because  I 
im  not  prepared  to  say  that  the  respondents  have  been  guilty 
yf  any  fraud  in  the  particulars  suggested. 

Notwithstanding  the  ingenious  distinctions  made  between 
an  appraisement,  under  an  agreement  entered  into  many  years 
before  the  appraisement  takes  place,  and  an  ordinary  submis- 
sion to  arbitration,  I  confess  that  I  do  not  feel  the  force  of 
those  distinctions.  It  makes  no  difference  when  the  contract 
was  made.  It  took  its  effect  from  the  mutual  agreement  as  to 
the  persons  to  become  the  appraisers ;  and,  by  whatever  name 
they  were  called,  they  were  substantially  arbitrators,  with  ple- 
nary power  to  decide  upon  the  subject  in  difference  between 
the  parties.  The  objection  to  the  choice  of  an  umpire,  if  it 
were  true,  that  the  two  persons  first  chosen  had  not  differed 
in  opinion,  is  equally  untenable.  It  is  well  settled,  that  ar- 
bitrators may  nominate  *an  umpire  before  they  proceed  to  the 
consideration  of  the  subject  submitted,  and  it  is  the  fiadrest  way 
of  choosing  an  umpire.     (2  Term  Rep.  645.) 

If  the  arbitrators  refuse  to  hear  evidence  pertinent  and  ma- 
terial to  the  matter  in  controversy,  it  is  unquestionably  such 
misconduct  as  will  vitiate  an  award  in  a  court  of  equity.  Par- 
tiality and  corruption,  in  either  of  the  arbitrators,  or  the  sup- 
pression and  concealment  of  material  facts,  by  either  of  the 
oarties,  if  it  can  reasonably  be  supposed  that  the  knowledge 
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of  such  facts  by  the  arbitrators  would  have  produced  a  different  in  error 
result,  are  causes  for  setting  aside  an  award.  There  is  also  alb  any 
another  cause  for  setting  aside  an  award,  as  exemplified  by  the  Mareb,  isij. 
Butcher  of  Croydon^s  case,  for  excessive  damages.  (3  Ch. 
Rep,  76.  2  Vern,  251.  1  Eg,  Cas,  Abr.  59.)  The  butcher 
had  been  called  a  bankrupt  knave,  and  the  arbitrators  gave  him 
495  pounds  to  repair  his  honor,  and  the  Court  of  Chancery  set 
aside  the  award.  Upon  tliis  case  I  will  merely  remark,  that  I 
think  it  good  law,  if  the  damages  were  to  be  considered  so 
enormous  and  exorbitant  as  to  induce  a  conviction ^  that  the 
arbitrators  must  have  been  corrupt  or  grossly  partial.  In  the 
case  of  SpettiiTue  v.  Carpenter,  (3  P.  fVms.  362.)  on  a  bill 
filed  to  set  aside  an  award,  it  appeared  there  were  several 
stated  accounts  between  the  parties,  whereby  considerable 
sums  were  due  from  the  defendant ;  but  the  arbitrator,  with- 
out any  regard  to  the  stated  accounts,  made  up  an  account 
in  his  own  way,  making  the  plaintiff  indebted  25  pounds, 
and  awarded  the  former  to  assign  to  the  latter,  a  mort- 
gage which  he  had  on  his  estate.  The  plaintiff,  understand- 
ing what  award  was  about  to  be  made,  sent  a  messenger 
to  the  arbitrator,  a  few  days  before  the  expiration  of  the  time 
for  making  an  award,  that  he  desired  him  to  defer  making  his 
award  until  he  should  talk  to  him  about  his  demands,  in  sup- 
port of  the  stated  accounts,  and  know  what  objections  were 
made  to  them  ;  the  arbitrator  would  not  defer  making  the 
award,  and  Lord  Chancellor  Talbot  set  it  aside  with  costs,  on 
the  ground  that  the  arbitrator  acted  unduly  in  making  it,  when 
the  plaintiff  had  desired  to  be  heard  against  the  arbitrator's 
determining,  in  contradiction  to  so  many  stated  accounts.  In 
Earle  v.  Stocker,  (2  Vern.  251.)  the  case  of  *Pitt  v.  DawJcra 
is  recognized,  in  which  the  arbitrators  promised  to  hear  wit- 
nesses, but  made  their  award  before  they  had  done  so,  and  it 
was  set  aside ;  and  the  case  of  Smith  v.  Coryton  is  also  re- 
ferred to,  where  the  arbitrator  had  promised  not  to  make  his 
award  until  Smith,  who  was  unwell,  should  come  abroad ;  and 
Lord  Nottir^ham  inclined,  for  that  reason,  to  set  it  aside.  In 
Walker  v.  trohisher,  (6  Ves.jun.  70.)  the  awafd  was  set  aside 
because  the  arbitrator  received  evidence,  afler  notice  to  the 
parties,  that  he  would  receive  no  more,  and  in  which  they 
acquiesced.  In  the  case  of  Morgan  v.  Mather,  (2  Ves.  jun. 
15.)  Chief  Justice  Eyre,  and  Judges  Ashhurst  and  Wilmot, 
sitting  as  commissioners,  recognize  the  principle,  that  for  mis- 
behavior in  arbitrators  the  award  will  be  set  aside.  Justice 
Wilmot  said,  that  corruption  in  the  arbitrators,  or  their  proceed- 
ing contrary  to  the  principles  of  natural  justice,  though  there 
be  no  corruption,  as  if  without  reason  they  will  not  hear  a 
witness,  are  good  causes  for  setting  aside  an  award.  It  is  use- 
less to  multiply  authorities  on  this  point,  as  the  principle 
cannot  be  controverted,  that,  for  misbehavior  in  the  arbitrators, 
in  refusing  to  hear  material  testimony,  an  award  will  be  set 
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iN  ERROR,  aside  in  equity.     The  principle  is  so  fiindamentaHy  just,  that  it 
ALBANY      requires  no  adjudged  cases  to  support  it.     How  are  the  arbi- 
M  Tch,  isiu.    trators  to  do  justice  between  the  parties,  if  they  refuse  to  avail 
^'y""^^^""^^  themselves  of  the  only  means,  tlie  testimony  of  witnesses,  to 
*LANDT        arrive  at  an  honest  and  conscientious  result?     It  is  true,  the 
^'  arbitrators  arc  judges  of  the  parties'  choosing,  and  I  would  do 

nothmg  to  discourage  arbitrations.  It  is  a  cheap  and  peaceful 
method  of  settling  disputes ;  but  to  uphold  and  maintain  the 
awards  of  arbitrators,  when  they  arc  guilty  of  such  gross  and 
scandalous  misbehavior,  as  to  refuse  to  hear  material  evidence, 
would,  in  my  judgment,  produce  a  universal  dread  of  that 
mode  of  adjusting  differences.  Independently  of  what  is  due 
to  individual  justice,  it  would  be  an  alarming  doctrine^  to  hold 
that  there  can  be  no  relief  against  an  award,  even  if  the  ar- 
bitrators outrage  every  principle  of  justice  in  refusing  to  hoar 
the  proofs  of  one  of  the  parties. 

I  agree  to  the  proposition,  that  if  arbitrators  hear  the  evi- 
dence offered  to  them,  and  make  up  their  award  with  such 
[  '^412]  ^lights  as  the  parties  afford  them,  their  award,  in  estimating 
damages,  or  on  the  value  of  property,  will  not  be  set  aside, 
unless  their  estimates  are  so  enormously  disproportioned  to 
the  case  proved,  as  to  strike  every  one  that  there  must  have 
been  corrtiption  or  partiality. 

After  a  rigid  and  strict  examination  of  the  case  by  the  chan- 
cellor, he  admits  his  impression  to  be  from  the  proof,  that  the 
property  has  been  considerably  overvalued.  In  this  I  entirely 
concur  with  him,  as  I  do,  also,  in  the  conclusion,  that  unless 
there  be  some  well  established  fact,  which  will,  on  sound  prin- 
ciples, justify  us  in  setting  aside  the  award,  it  must  stand. 

With  respect  to  the  proof  offered  to  be  adduced  to  the  ar- 
bitrators by  Vtt7i  Wyckj  the  agent  of  Pierre  Van  Cortlandt, 
the  chancelk>r,  after  commenting  on  the  evidence,  comes  to 
the  conclusion,  tliat  the  only  testimony  he  offered  to  produce 
was  that  relating  to  the  original  coat  of  the  dam  and  raceway. 
This  certainly  was  offered  to  be  proved,  and  it  is  indisputably 
true,  that  the  arbitrators  refused  to  hear  it. 

The  testimony  of  Theodorus  C.  Van  Wyck,  Samuel  Mott^ 
Nathan  Anderson,  and  David  Lydig^  establish  the  point,  that 
such  evidence  was  oflfered  in  due  season,  and  that  the  arbitra- 
tors declined,  and  refuso<l  to  hear  it.  And  it  is  apparent  from 
the  proofs  in  the  cause,  that  the  award  w^as  made  up,  without 
any  evidence  of  any  kind,  as  to  the  value  of  the  erections,  or 
their  cost,  and  merely  on  inspection  and  personal  examination. 

His  honor  the  chancellor  considered  the  proof  offered  of 
the  original  cost  of  the  dam  and  raceway  as  delusive  and  in- 

i'urious,  on  the  ground,  ^'  that  the  cost  of  a  dam  and  raceway, 
>uilt  twenty-one  years  before,  could  not  be  material  as  to  their 
then  existing  value,  and  that  there  would  be  very  little,  if  any, 
analogy  between  the  original  cost  and  the  present  value,  con- 
sidering the  length  of  time  which  had  intervened,  and  the  great 
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variations  in  price,  and  labor^  and  business,  and  many  .other  fiV  ERROR 
circumstances  connected  with  such  works."  Albany. 

On  this  point,  I  am  under  the  necessity  of  dissenting  from    March,  I8I5) 
the  opinion  of  the  chancellor.     The  evidence  of  the  original  ~ 

cost  of  the  dam  and  raceway  would  not  only  be  admissible 
*and  pertinent  evidence,  but,  under  all  the  circumstances,  the 
only  and  the  best  evidence,  to  enable  the  arbitrators  to  ascer-       f »  4  j  •>  \ 
tain  the  value  of  the  works  and  erections  as  contemplated  by       "^  ^ 

the  parties  under  the  provisions  in  the  lease. 

The  Van  Cortlandts  were  proprietors  of  the  land  leased,  and 
of  the  mill-seat ;  and  after  the  expiration  of  the  lease,  it  was  to 
revert  to  them  again  as  their  property ;  during  the  term,  the 
lessors  were  to  be  paid  their  rent,  and  on  the  termination  of 
the  lease,  the  mill  or  mills,  and  whatever  might  appertain 
thereto,  were  to  be  appraised  or  valued,  the  amount  of 
which  was  to  be  paid  by  the  lessors.  The  agreement  between 
the  parties  is  substantially  this :  that,  inasmuch  as  the  lessees 
intended  to  erect  one  or  more  mills,  mill-dam  and  raceway, 
&c.,  at  their  own  cost,  and  as  they  were  to  occupy  them  for  a 
limited  time,  and  they  would  revert  to  the  lessors,  as  owners 
of  the  land,  the  lessees  were  to  be  mdemnified,  by  an  appraise- 
ment of  the  value  of  the  works  and  erections,  when  they  were 
ifurrendered.  And  what  would  be  the  value  of  them  to  the 
lessors  ?  Certainly  nothing  more  than  what  it  would  cost  them 
to  construct  the  same  works ;  indeed,  it  would  be  less,  for  the 
deterioration  by  use  ;  and  necessary  and  natural  decay  would 
form  a  subject  for  deduction  from  the  cost. 

One  method  of  ascertaining  the  value  would  be  the  judg- 
ments of  individuals  experienced  in  the  construction  of  mills 
and  their  necessary  appendages;  but,  as  was  very  justly 
observed  on  the  argument,  the  estimate  of  the  most  skilful 
millwrights  is  not  an  accurate  standard ;  there  are  many  cir- 
cumstances which  elude  the  most  careful  estimation ;  and  it 
appears  to  me,  that  it  would  be  impossible  for  men  not  practi- 
cally conversant  with  building  mills,  and  making  mill-dams  and 
raceways,  to  form  an  opinion  of  their  cost,  which  would  not 
be  entirely  conjectural  and  imaginary  ;  and  I  do  not  understand 
from  the  case,  that  either  of  the  appraisers  was  a  practical 
millwright,  or  mechanic  of  any  description. 

What,  then,  could  throw  so  much  light  on  the  then  value 
of  the  subjects  to  be  appraised,  as  evidence  of  what  it  originally 
cost  to  make  them  ?  The  lapse  of  time  which  bad  *intervened,  ^  *  4 14  ] 
would  render  it  necessary  and  just  to  make  very  considerable 
deductions  from  the  first  cost,  in  consequence  of  the  decay 
of  parts  of  the  works.  And  if  there  are  variations  in  the  price 
of  materials  and  labor,  of  which  we  have  no  evidence,  surely 
nothing  can  be  more  easily  proved ;  for  the  period  of  their 
erection  is  not  so  remote  as  to  induce  a  belief  that  there  are 
not  many  witnesses,  who  must  know  the  difference  between 
the  value  of  materials  and  labor  at  the  two  periods. 
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March,  1819. 
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ts  ERROR,  It  appears  to  me,  that  evidence  of  the  original  cost  of  the 
buildings,  and  of  the  mill-dam  and  raceway,  with  the  evidence 
of  variation,  if  any,  in  the  price  of  materials  and  labor,  was 
not  only  good  and  pertinent  evidence,  bat  that  it  was  the  only 
mean  of  arriving  at  a  fair,  honest,  and  conscientious  estimate 
of  the  present  value.  I  doubt  whether  any  man,  however  high 
his  qualifications,  could  undertake  to  state,  with  precision,  the 
cost  of  such  extensive  erections,  merely  on  inspection  ;  and  the 
evidence  in  this  case  shows  how  very  fallible  the  best  judgments 
are  upon  such  subjects. 

It  strikes  me,  very  forcibly,  that  not  only  the  appraisers,  but 
the  chancellor,  have  adopted  an  erroneous  idea  as  to  the  rule 
of  assessment  applicable  to  this  case ;  Mr.  Mott  seems  to  sup- 
pose, that  the  value  of  the  raceway  is  not  to  be  estimated  ac- 
cording to  its  cost  or  real  value,  but  what  would  be  the  benefit 
of  it  to  the  lessors ;  he  says  to  Van  fVyck,  "  I  suppose  you 
would  not  be  without  the  raceway  for  10,000  dollars ;"  and 
the  chancellor  speaks  '^  of  the  variations  in  business,  and  many 
other  circumstances  connected  with  such  works,  as  destroying 
the  analogy  between  the  first  cost  and  the  present  value." 

An  indemnity  to  the  lessees  for  the  work  and  labor,  and 
money  laid  out  on  the  premises,  with  a  deduction  tor  the  de- 
cays, was  all  that  the  contract  contemplated.  The  lessees  were 
not  to  derive  a  profit  from  any  contemplated  advantage  which 
the  lessors  might  make  after  the  premises  reverted  to  them. 
The  lands,  mill-seat,  and  natural  advantages  were  theirs,  and 
their  rights  came  into  full  action  on  the  expiration  of  the  lease. 

I  am  entirely  satisfied,  that  the  arbitrators  refused  to  *hear 
legal,  pertinent,  and  material  evidence ;  and  that  such  refusal 
amounted  to  gross  misconduct  in  them  ;  and  that,  by  the  well 
established  principles  of  equity,  it  is  good  cause  for  setting 
aside  the  award.  My  opinion,  accordingly,  is,  that  the  decree 
of  the  Court  of  Chancery  ought  to  be  reversed. 

Yates,  J.  The  objection,  that  Anderson  and  Moti  were  not 
duly  appointed,  cannot  be  sustained ;  it  appears  that  each  party 
nominated  a  person,  and  gave  notice  of  it,  and  that  both  par- 
ties appeared  before  them,  as  arbitrators,  without  objecting  to 
either  of  them;  they  are,  consequently,  concluded  from  al- 
leging, that  they  were  not  indifferently  chosen,  according  to 
the  terms  of  the  covenant.  It  appears  to  me  to  have  been  the 
only  correct  course  they  could  have  adopted  ;  nor  can  the  ex- 
ceptions taken  to  the  manner  of  appointing  the  umpire  affect 
the  appraisement  or  award ;  it  was  not  necessary  tnat  the  two 
should  disa^ee,  to  authorize  the  choice  of  a  third  person.  In 
Coppin  V.  Hurnardy  (2  Sound,  133.  b.)  the  subject,  with  re- 
gard to  the  appointment  or  election  of  an  umpire,  is  fully  dis- 
cussed, in  a  note  to  the  case ;  and  in  support  of  the  principle 
stated,  the  editor  cites  the  case  of  Cowell  v.  Waller,  (2  Bam. 
jr.  B.  154.^  and  Roe  v  Doe,  (2  Term  Rep,  644,  645.)  In 
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referring  to  the  last  case,  it  appears  that  an  objection  was  IN  error 
taken,  because  two  arbitrators,  who  had  the  power  of  naming  albany 
an  umpire,  had  named  one,  before  they  had  entered  into  the  March,  isji. 
examination  of  the  subject  at  all ;  but  the  court  said  there  was  ^vxiTcipT^ 
not  any  ground  for  the  objection,  for  it  rather  seemed  to  be  the  la.ndt 
fairest  mode  of  choosing  an  umpire.  They  added,  it  had  been  UNnKKHui. 
solemnly  determined,  about  thirty  years  before,  that  arbitrators 
might  elect  an  umpire  the  instant  they  began  to  take  the  mat- 
ter into  consideration.  In  the  present  case,  however,  it  is  not 
necessary  to  urge  this  principle ;  for  admitting  that  there  must 
be  a  disagreement,  to  authorize  the  appointment  or  election  of 
the  umpire,  the  fact  appears  to  be  so.  At  the  time  it  was  made, 
the  weight  of  evidence  is  conclusive,  that  the  two  arbitrators 
had  been  inspecting  the  premises,  and  conversing  on  the  sub- 
ject, for  a  part  of  two  days,  and,  ailer  compar'mg  opinions  as  to 
the  present  *value,  found  it  requisite  to  choose  a  third  person.  [  ^^  416  * 
It  is  evident,  therefore,  that  the  difference  of  opinion  or  dis- 
agreement alleged  to  be  necessary,  did  exist.  There  can  be 
no  question,  then,  but  that  this  was  an  arbitrament  according 
to  the  terms  agreed  upon  at  the  date  of  the  lease ;  and  in 
pursuance  of  which,  the  appraisement,  or  selection  of  the  ar- 
bitrators, took  place  at  the  expiration  of  the  time  limited. 
That  the  time  was  twenty-one  years  after  the  date  of  the  first 
agreement,  does  not  affect  it  so  as  to  give  a  different  character 
to  the  contract.  It  must,  notwithstanding,  be  deemed  and 
considered  an  arbitration,  and  the  appraisement  must  either 
stand  or  fall,  according  to  the  settled  principles  applicable  to 
awards,  the  binding  nature  of  which,  when  honestly  and  fairly 
obtained,  cannot' be  controverted.  I  should,  at  all  times,  re- 
luctantly yield  to  any  doctrine  which  would  go  to  destroy  their 
legitimate  stability  or  conclusiveness.  It  certainly  would  be  a 
dangerous  innovation  to  place  them  on  a  footing  with  the  ver- 
dict of  a  jury,  as  has  been  urged  in  the  argument ;  they  are, 
and  ought  to  be,  of  a  more  binding  force  between  the  parties. 
As  stated  in  almost  every  treatise  and  reported  case  on  the 
subject,  (3  Ailc,  494.  1  Vesey,  11.  2  AtTc.  504.)  it  is  a  de- 
cision of  a  tribunal  of  the  parties'  own  choice  and  election ; 
and  no  court  should  interfere  with  an  award,  unless  there  had 
oeen  fraud,  corruption,  or  misbehavior,  in  procuring  it;  for 
without  a  strict  adherence  to  those  rules,  an  award,  instead 
of  being  final  and  conclusive,  would,  in  almost  every  instance, 
be  the  commencement  of  a  controversy,  and  produce  endless 
litigation,  to  prevent  which  the  parties  must  and  ought  to  be 
concluded  by  it.  I  do  not  think  that  the  appraisement  is  so 
grossly  extravagant  and  unjust  as  to  justify  an  interference 
w  th  the  award  on  that  ground;  still  it  is-  evident,  that  the 
property  has  been  considerably  overvalued ;  and,  it  would 
seem,  that  the  means  resorted  to,  in  directing  the  sides  of  the 
co^-pit  to  be  boarded  up,  and  the  repairs  made  immediately 
beforo  th^  apprdsement,  might  in  some  degree  have  contributed 
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/iV  ERROR,  towards  a«fictitiou9  increase  of  the  value ;  ^et,  it  is  probable, 
ALBANY     ^^^  ^^®  safety  of  the  mill  required  the  closing  of  the  cog-pit. 

March,  1819.    and  that  those  repairs  bad  become  necessary,  to  place  the  mill 

^j^^V"*^  in  a  proper  *state  and  condition  for  dtflivering  it  to  the  lessors 
LAMDi        at  the  expiration  of  the  time.     No  fraud  ought,  therefore,  to  be 

,.      '•  attributed  to  the  lesoors  on  account  of  thoso  acts. 

f  *  JIT  1  That  the  machinery  erected  in  the  mill,  under  the  patent 

'  ^    '  right  of  Evans,  was  protected  by  it,  and  that  the  right  of  using 

It  was  appurtenant,  appears  to  me  correct ;  but  Evans  having 
taken  out  his  first  patent  in  1791,  if  the  lessees  had  acquired 
the  right  previous  to  the  year  1805,  it  is  clear,  that  the  patent 
under  which  the  license  had  been  obtained,  must  have  expired 
before  the  termination  of  the  lease ;  and  then  I  do  not  think 
that  the  provision,  contained  in  the  law  of  the  United  StateSy 
extending  this  patent  to  Oliver  Evans,  passed  in  1608,  would 
have  authorized  the  arbitrators  to  have  taken  it  up  as  an  item 
to  be  valued. 

The  act,  ajfler  directing  a  patent  to  issue  to  Oliver  Evans, 
contains  this  provision,  <'  that  no  person  who  may  have  paid 
Oliver  Evans  for  a  license  to  use  his  said  improvements,  shall  be 
obliged  to  renew  said  license,  or  be  subject  to  damages  for  not 
renewing  the  same."  The  lessees  having  enjoyed  tliis  ri^l 
for  the  full  period  intended  by  them,  and  the  lessors  having 
an  interest  in  the  machinery,  under  the  lease,  the  provision 
cannot  operate  to  their  prejudice,  and  they  ought  not  to  be 
made  chargeable ;  but  the  case  does  not  show  at  what  time  the 
license,  under  the  patent  of  Oliver  Evans,  was  procured.  We 
must,  therefore,  infer,  as  the  arbitrators  did  take  it  into  con- 
sideration, that  it  was  taken  out  subsequent  to  the  extension 
of  the  patent  to  Evans,  and,  of  course,  that  it  has  been  cor- 
rectly noticed  by  them. 

It  is  further  alleged,  that  this  award  ought  to  be  set  aside  for 
the  misbehavior  or  misconduct  of  the  arbitrators;  1st.  :n  hold- 
ing a  private  and  ex  parte  meeting  or  communication  with  one 
of  the  parties,  on  the  subject  before  them  ;  and,  2d.  for  Refusing 
to  hear  evidence  material  to  the  inquiry,  with  regard  to  the 
same  subject,  offered  by  one  of  the  parties. 

There  can  be  no  doubt,  if  either  of  these  charges  is  sub- 
stantiated, that  it  mu^t  prove  fatal  to  the  award.  In  Burton 
v;  Knight,  (2  Vern.  515.)  the  principle,  as  to  the  first  excep- 
tion, is  decided,  that  private  meetings  of  the  arbitrators  with 

[♦418]  one  of  the  parties,  on  the  subject  before  them,  *is  partiality 
sufficient  to  vitiate  the  award.  In  Spettigue  v.  Carpenter,  (3 
P.  Wms,  361.)  the  plaintiff,  having  submitted  to  an  award, 
desired  the  arbitrator  to  defer  making  his  award  until  he  should 
satisfy  him  as  to  some  things  which  the  arbitrator  took  to  be 
against  him,  though  this  was  within  two  or  three  days  befoie 
the  time  for  making  the  award  was  out,  yet  the  request  not 
being  complied  with,  it  was  set  aside,  upon  the  ground  that 
the  arbitrator  had  acted  undulv.  Other  cases  might  be 
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cited,  of  setting  aside  awards  for  the  misconduct  of  arbitrators,  IN  error. 
for  acts  of  the  same  nature ;  but  the  general  principle  is  too  albany 
well  established  to  render  it  necessary.  The  truth  of  the  March,  isii 
above  charges,  then,  is  the  important  inquiry  before  us.  It 
appears,  from  a  minute  investigation  of  the  testimony,  that  the 
first  charge,  as  to  the  private  and  ex  parte  communication,  is 
groundless;  the  weight  of  evidence  is  clearly  with  the  re- 
spcHidents.  That  charge  rests  altogether  on  the  deposition  of 
Anderson,  in  opposition  to  which  Underhilly  Mati,  and  Lydig 
concur  in  stating,  that  no  such  ex  parte  or  private  conversation 
or  communication,  was  held  by  the  appellants  with  Underhilly 
in  the  absence  of  the  other  parties.  They  state,  that  he  was 
Fent  for,  to  obtain  some  information  relative  to  the  mill  of 
Philip  Van  Cortlandty  not  connected  with  this  controversy ; 
that  Van  Cortlandt  was  sent  for  at  the  same  time,  and  was 
present  with  Van  Wyck ;  and  UnderhiU  states,  that  Anderson, 
at  that  time,  asked  him  some  question  relative  to  the  cost  of 
the  dam  and  raceway,  that  he  answered,  he  did  not  know,  as 
no  separate  account  thereof  was  kept,  but  only  an  account  of 
the  cost  of  the  whole  works.  It  is  true,  Mott  and  Lydig  de- 
clare that  they  have  no  recollection  of  it ;  and  one  of  them 
says,  he  has  no  belief  of  any  such  question  being  asked ;  but 
that  it  is  perfectly  reconcilable,  for  they  might  not  have  heard 
It.  Admitting,  however,  that  the  question  was  asked,  the  par- 
ties were  present,  and  what  renders  it  altogether  unimportant 
IS,  that  nothing  material  was  communicated  by  the  answer,  and 
that  the  decision  of  the  arbitrators  could,  in  no  respect,  be 
influenced  by  it ;  so  that  the  arbitrators  are  not  chargeable 
with  the  alleged  ex  parte  communication.  There  appears, 
however,  to  be  sufficient  grounds  for  the  second  charge,  that  of 
refusing  *to  hear  material  evidence  offered  by  the  appellants.  [*'4191 
In  order  to  present  the  facts,  with  regard  to  this  offer,  in  the 
most  unexceptionable  point  of  view,  I  shall  not  advert  to  the 
testimony  of  Anderson  and  Van  Wyck,  but  shall  confine  my- 
self to  the  &cts  disclosed  in  the  answers  of  Underhilly  Motty 
and  Lydig.  They  all  separately  state,  and  admit,  that  after 
the  appraisers  had  heard  the  allegations  and  proofs  of  the  par- 
ties, and  had  conferred  together.  Van  Wyck  came  into  the 
room  and  offered  to  produce  witnesses  to  prove  the  actual 
cost  of  the  dam  and  raceway ;  that  Lydig  told  him,  with  the 
acquiescence  of  the  other  two  appraisers,  that  such  testimony 
was  not  material  or  relevant,  as  the  inquiry  was  not,  what  the 
works  had  cost,  but  what  they  were  then  worth. 

I  am  not  disposed  to  question  the  correctness  of  the  opinion 
of  the  arbitrators,  that  the  inquiry  before  them  was  as  to  the 
present  value  of  the  improvements ;  but  that  the  testimony  of 
the  original  cost  of  the  dam  and  raceway  was  irrelevant,  and 
would  not  have  contributed  towards  ascertaining  that  value,  in 
.my  view  of  the  subject,  is  not  correct.  It  will  not  be  denied, 
but  that  information,  with  regard  to  the  natural  situation  and 
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IN  ERROR,  condition  of  the  mill-site,  and  of  the  ground  over  which  the 
ALBANY      i^ceway  was  carried  previous  to  the  making  of  those  improve- 

Marcb,  181^.  ments  by  the  lessees,  would  be  indispensable,  in  order  to  dis- 
cover what  had  been  done,  and  to  obtain  correct  knowledge  of 
the  amount  of  the  original  cost ;  it  would  be  a  leading  fact  in 
making  that  inquiry.  The  periods  are  not  so  remote  as  to 
render  it  impracticable  to  ascertain,  by  testimony,  with  reasona- 
ble certainty,  the  difference  of  expense  in  performing  the  same 
work  at  the  expiration  of  the  lease,  and  allowing  for  the  de- 
terioration of  the  dam  and  raceway.  This  would,  perhaps,  be 
the  proper  course  in  estimating  the  amount  to  be  paid  by  the 
appellants,  for  it  is  not  unfrequent  to  find,  in  operations  of  the 
same  nature,  a  great  difference  in  the  expense,  arising  altogether 
from  the  natural  situation  of  the  ground,  and  the  convenience 
of  materials.  Those  advantages,  if  they  existed  in  this  instance, 
ought  to  have  been  known,  and  considered  by  the  arbitrators 
as  favorable  to  the  lessors.  It  cannot  be  pretended  that  the 
appellants  *were  under  obligations,  by  their  covenant,  to  pay  a 
sum  equal  in  amount  to  what  they  would  have  been  willing  to 
give,  if  totally  deprived  of  the  dam  and  raceway,  because  they 
were  the  owners  of  the  soil  and  site ;  the  materials  were  taken 
off  their  land ;  and  the  object  of  the  covenant  in  the  lease  was 
intended  to  secure  a  perfect  indemnification  to  the  lessors, 
and  no  more ;  and  the  value  of  the  improvements,  taking  into 
consideration  such  materials  as  were  not  to  be  paid  for,  accord^ 
ing  to  the  terms  of  the  lease,  is  the  true  criterion  by  which  the 
arbitrators  ought  to  have  been  governed  in  making  the  ap- 
praisement. The  evidence  of  the  original  cost  and  raceway, 
offered  by  the  appellants,  was,  therefore,  improperly  rejected, 
and  that  is  ground  sufficient  to  set  aside  the  award. 

My  opinion,  accordingly,  is,  that  the  decree  of  the  Court 
of  Chancery  ought  to  be  reversed,  that  both  causes  be  remand- 
ed, and  that  the  bill  in  the  original  suit,  m  which  the  respond 
ents  are  plaintiffs,  and  the  appellants  defendants,  be  dismissed ; 
and  that  in  the  cross  suit,  wherein  the  appellants  are  plaintiffs, 
and  the  respondents  and  others,  defendants,  a  feigned  issue  be 
directed  to  ascertain  the  value  of  the  mills  and  appurtenances, 
according  to  the  terms  of  the  covenants  contained  in  the  lease, 
and  also  the  value  of  the  timber  and  wood  cut  by  the  lessees 
on  the  demised  premises,  and  other  lands  belonging  to  the 
lessors,  for  other  purposes  than  firewood  to  be  used  on  the 
premises,  and  that  on  the  return  of  the  issue,  the  court  below 
decree  accordingly. 

Platt,  J.,  was  of  the  same  opinion. 

Van  Ness,  J.,  was  absent. 

Allen,  Senator.  The  appellants,  in  this  case,  seek  to  avoid 
an  award  of  arbitrators,  appointed  in  pursuance  of  a  covenant 
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contained  in  a  lease  of  certain  mill-sites,  &c.  in  the  county  /iv  error. 
of  Westchester,  ALBANY, 

The  covenant  is  in  these  words,  "  that  at  the  expiration  of    March,  1819. 
the  term,  the  mill  or  mills  then  standing  on  the  premises,  and  ^vanCortT^ 
whatever  might  appertain    thereto,  shall  be   valued  *by  two       larot 
persons  indifferently  chosen  by  the   parties,  and  in   case  of   u^i,krhill 
their  disagreement,  by  a  third  person  to  be  chosen  by  the  two."       r  ^  .^i 

The  third  person  was  chosen  by  the  two,  and  the  property       »■ 
was  valued  at  ,^18,000,  exclusive  of  certain  buildings,  which 
formed  a  distinct  subject  of  appraisement,  and  were  valued  at 
^500. 

It  seems  to  be  conceded,  that  the  award,  on  the  fece  of  it, 
15  excessive ;  but  it  is  a  well  settled  rule  in  equity ^  that  an  award 
of  arbitrators  of  the  parties'  own  choosing,  unless  outrageously 
excessive  on  the  face  of  it,  and  such  as  would  induce  every 
honest  man,  at  first  blushy  to  cry  out  against  it,  cannot  be  set 
aside,  unless  there  be  corruption,  partiality,  misconduct,  or  the 
use  of  an  excess  of  power  in  the  arbitrators,  or  fraud  on  the 
opposite  party ;  (3  Aep,  in  Ch.  49.  1  Cas.  in  Ch,  279.  1 
Fern,  167.  2  Ch.  Cas.  140.  2  Vem.  151.  1  Vem.  157. 
9  Mjd.  63.  1  Atk.  63.  2  Atk.  504.  3  Atk.  494.  529.  1 
Ves.  11.  3  P.  JVms.  361.  3  Vin.  139.  pi.  39.  2  Eq.  Cas. 
Abr.  80.  pi.  8.  2  Vem.  514.  2  Ves.jun.  15.  5  Ves.  846 
6  Ves.  70.  282.  9  Ves.  67,  63.  354.)  to  which  may  be  added, 
the  case  of  a  palpable  mistake  as  to  hgures,  or  of  one  thing  or 
fact  for  another.  (1  Ves.jun.  369.  2  Vem.  705.  3  Atk. 
644.  Amf.  245.)  I  agree  most  fully  to  the  law  on  this  subject, 
as  laid  down  by  his  honor  the  chancellor ;  but  I  apprehend 
that  he  has  mistaken  the  facts  in  the  case,  and  erred  in  the 
conclusions  to  be  drawn  from  those  facts.  The  court,  I  think, 
should  not  be  very  astute  in  searching  for  reasons  to  uphold 
an  award,  where  the  damages,  upon  the  face  of  it,  are  mani- 
festly excessive ;  but,  on  the  other  hand,  they  should  be  eag-Ze- 
eyed  in  looking  into  the  proceedings  and  conduct  of  the  arbi- 
trators, and  the  acts  of  the  parties,  to  see  that  every  thing  has 
oeen  conducted  fairly,  impartially,  and  honestly. 

Before  we  enter  into  a  particular  examination  of  the  merits 
of  this  cause,  it  is  proper  that  we  should  look  at  the  testimony 
and  standing  of  Anderson,  one  of  the  arbitrators,  who  has  been 
examined  as  a  witness. 

The  competency  of  this  witness  has  been  admitted ;  but  his 
credibility  is  sought  to  be  impeached,  principally  on  the  ground 
of  his  having  signed  the  award,  and  declared  it  to  *be  "  accord-  [  *  422  ] 
ing  to  his  best  judgment  and  belief"  Anderson,  as  one  of 
the  arbitrators  in  this  cause,  perceived,  that  his  associates  were 
about  to  make  an  award,  which  he  was  conscious  to  himself 
was  highly  improper  and  unjust ;  he  felt  disposed,  therefore,  if 
possible,  either  to  prevent  it,  or  to  lessen  the  amount  as  much 
as  he  could :  when  Moit  and  Lydig,  the  other  two  arbitrators, 
declared  their  opinion,  that  the  mill-dam  and  raceway  must 
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/iV  ERROR,  have  cost  ^20,000,  he  observed,  that  he  did  not  believe  they 

\LBAiNV      ^^^  ^^^^  ^  14,000.    Abraham  S.  Undcrhill  was  then  called  in, 

M.m  ii,  1319.    BB  Andcra^m  states,  and  the  question  put  by  him  to  Underhilly  as 

"rf^'^^f^^  to  the  cost  of  the  mill,  raceway,  and  dam,  and  he  answered, 
)\s^dV    "  that  they  (respondents)  had  laid  out  ^20,000."     A.    S.   U. 
'•  in  his  answer,  admits  that  the  question  was  asked  him,  and  he 

says,  he  answered,  that,  he  did  not  know  what  they  hud  costy  as 
no  separate  account  had  been  kept,  but  an  account  of  the  cost  of 
the  whole  of  the  buildings  and  improvements ;  he  does  not  ex- 
pressly deny,  that  he  said  they  had  laid  out  $20,000,  though 
he  is  careful  to  add,  that  he  had  stated  nothing  false.  Mott 
and  Lydigy  the  other  two  arbitrators,  say,  they  have  no  recol- 
lection about  it ;  but  they  directly  proposed  to  Anderson,  that 
if  he  would  sign  the  award,  they  would  come  down  to  fjf  18,000, 
which  Anderson  finally  agreed  to  do,  saying,  at  the  same 
time,  "  that  sum  was  far  beyond  the  value  of  said  premises."  In 
this  particular,  I  think  Anderson  acted  like  most  arbitrators,  in 
like  circumstances.  I  see  nothing  immoral  or  improper  in  such 
conduct.  It  is  not  to  be  presumed  that  Anderson  knew  any 
thing  of  the  law  on  this  subject ;  he  concluded  that  the  award, 
when  made  by  a  majority  of  the  arbitrators,  would  be  binding 
and  conclusive  upon  the  Van  Cortlandts,  whether  he  signed 
it  or  not.  And  if,  by  signing  it,  he  could  reduce  the  amount 
of  what  he  considered  a  most  unconscionable  award,  it  was  his 
duty  to  do  so,  though  it  was  still  far  beyond  what  he  thought 
the  real  value  of  the  property.  It  was  a  matter  of  compro 
mise,  therefore^  which  frequently  takes  place  among  jurors  and 
arbitrators,  for  the  purpose  of  making  up  a  verdict  or  award. 
And  I  am  not  yet  prepared  to  say,  that  the  integrity  of  jurors 
and  arbitrators  is  to  be  impeached,  on  the  ground  that  they 

r  *  423  ]  have  agreed  to  a  verdict  or  signed  an  *award,  as  matter  of 
compromise,  for  a  larger  amount  in  damag[es  than  they  believed 
ought  to  be  given.  The  words  '*  best  judgment  and  belief  y" 
may  be  considered  mere  words  of  form,  put  into  the  award  by 
the  attorney  or  other  person  who  drew  the  award.  As  to  the 
other  disagreements  between  Mott  and  Andersony  respecting 
their  conferring  together,  and  the  appointment  of  a  third  per- 
son as  umpirey  I  consider  them  of  Uttle  moment  in  the  cause, 
when  brought  to  impeach  the  integrity  of  the  witness ;  they 
were  mostly  ex  parte  conversations  between  them,  whieh  the 
one  might  understand  different  from  the  other ;  but  whatever 
these  conversations  and  disagreements  may  have  been,  they 
were  all  merged  in  the  final  appoijfitment  of  the  umpire,  and  if 
(he  case  had  not  been  at  all  encumbered  with  thera,  the  ends  of 
Justice  niight  have  been  as  well  attained. 

I  come  now  to  examine,  more  particularly,  the  conduct  of 
the  arbitrators  after  the  appointment  of  the  umpirCy  and  to  fee 
whether  it  was  fair  and  impartial. 

It  is  admitted  that  there  was  no  corruption  in  these  arbitra- 
tors ;  but  I  cannot  say  that  the  arbitrators  have  been  whoHy 
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free  from  partiality  or  miscondiuUy  in  their  proceedings.  I  think  ly^  error 
it  is  very  evident  from  the  testimony,  that  two  of  the  arbitra-  ALUA.Nvr 
tors  were  determined  to  appraise  the  property  in  question  at  ^farch,  \\\\\*. 
its  original  cost,  else  why  make  the  declaration  to  AndersoUy  ""vATtWr^ 
'  that  they  believed  and  were  of  opinion^  that  the  milly  raceway,  lakp  t 
and  daniy  must  have  cost  ^20,000;"  and  how  could  they  arrive  undekmh.l 
at  this  conclusion,  except  through  the  declarations  of  the  Un- 
derhiUsy  or  one  of  them,  either  from  en  parte  conversation,  or 
in  the  manner  as  testified  to  by  Anderson  1  Again,  how  hap- 
pens it,  that  David  L^digy  the  umpire,  when  the  arbitrators 
were  deliberating  on  the  subject  of  the  appraisement,  should 
observe  to  his  associates,  ^'  that  the  respondents  were  enterprising 
mtHy  that  they  had  taken  the  place  in  a  state  of  nature,  had  latd 
out  a  gr€at  deal  of  money ,  and  had  made  it  a  valuable  property ; 
thaty  thereforcy  the  Van  Cortlandts  ought  either  to  renew  their 
ItasCy  or  pay  them  what  they  had  laid  out ;"  thus  pointing  con- 
stantly to  the  original  cost  as  the  foundation  of  his  opinion  and 
his  award ;  yet  Mr.Lydig  was  unwilling  to  hear  a  syllable  of 
proof  on  the  subject  of  the  ^original  cost,  and  no  objection  [  *  424  | 
being  made  to  this  proceeding  by  either  of  the  other  arbitrators, 
all  testimony  offered  on  that  subject  was  wholly  rejected  as  in- 
admissible. Now,  it  would  seem  to  me,  that  upon  their  own 
principles,  the  arbitrators  ought  to  have  received  testimony  as 
to  the  original  cost  of  the  premises  ;  but,  independent  of  this 
view  of  the  subject,  I  think  the  testimony  was  improperly  re- 
jected. As  an  item  of  proof  to  aid  them  in  forming  a  correct 
estimate  of  the  present  value  of  the  property,  by  ascertaining 
the  first  cost,  and  adding  to  that  the  increased  value  of  mate- 
rials and  labor,  and  then  deducting  therefrom  the  natural  wear 
and  decay  of  the  premises  during  the  lease,  the  calculation,  in 
my  judgnient,  would  have  brought  them  much  nearer  the  real 
value  of  the  premises  than  they  could  arrive  at  from  a  mere 
inspection  of  them.  Again ;  this  conduct  of  the  arbitrators 
would  seem,  also,  to  account  for  the  slight  examination  of  the 
property,  as  testified  to  by  all  the  witnesses.  Even  Lydig 
himself  says,  ^<  he  does  not  recollect  that  they  examined  every 
bolt  and  every  stone.'^  One  of  the  Fowlers,  who  was  a  witness 
in  the  cause,  says,  *'  supposing  the  arbitrators  wished  to  see  the 
stonesy  hfi  had  three  of  them  turned  «p,  but  they  did  not  appear 
to  take  much  notice  of  them,  nor  examine  themy  to  ascertain 
whether  they  were  burr-stones  or  of  an  inferior  kindy  and  there^ 
upon  the  deponent  discontinued  taking  up  any  more  of  ^Aem." 
The  arbitrators  seem,  also,  to  have  taken  into  consideration,  in 
making  the  gross  valuation,  the  improved  state  of  the  stand  for 
milling  purposes,  and  the  great  increase  of  business  consequent 
thereon,  which,  under  the  covenant,  formed  no  part  of  the 
value  of  the  premises.  They  were  only  to  appraise  the  build- 
ings and  their  appurtenances  in  the  state  they  were  in  at  the 
expiration  of  the  lease.  This  error  seems  to  have  been  adopt- 
ed by  his  honor  the  chancellor,  also,  when  he  speaks  of  *^  the 

333 


424 


CASES  iS  THE  COURT  OF  ERRORS 


I 


ALBANY, 

March,  1819. 

Var  Cort- 

LARDT 

V. 

UVDKRHILL. 

•  425  ] 


/iV  ERROR,  great  variations  in  prices,  and  labor  and  business,  am  many 
other  circumstances  connected  with  such  worlcs^  But  il  s  im- 
possible for  me  to  conceive  how  any  mills,  which  hac  been 
running  for  19  years  constantly,  could  be  worth  as  much,  nnder 
any  circumstances ,  as  when  they  first  commenced  runni'ig  or 
as  much  as  the  first  cost. 

^Taking  the  conduct  and  proceedings  of  these  arbitrators 
together,  as  thus  for  detailed,  and  which  I  think  is  fairly  pre- 
sented by  the  case,  it  appears  to  me,  that  they  were  wanting 
in  impartiality  and  fairness,  and  may  be  justly  said  to  have 
misconducted, 

2.  Another  ground  of  setting  aside  awards  is,  that  arbitra- 
tors have  exceeded  their  powers. 

In  this  case,  the  arbitrators  have  appraised  what  are  called 
the  patent  licenses  of  Mr.  Evans,  which,  I  think,  were  not  a 
subject  of  valuation,  being  a  mere  personal  privilege,  which  the 
Underkills  might  take  away,  and,  according  to  the  a  t  of  Con- 
gress of  1809,  were  not  assignable.  If  these  rights  had  been 
separately  valued,  and  the  amount  separately  stated  in  the 
award,  and  this  had  been  the  only  ground  of  complaint,  the 
award  might  have  been  set  aside  pro  tanto  only ;  but  the  ap- 
praisement being  in  gross,  the  award  affords  no  evidence  to 
show  the  amount  of  the  valuation,  as  was  the  case  in  Ambler^ 
245.  cited  at  bar. 

3.  Fraud  in  the  opposite  party  is  another  ground  to  set  aside 
the  award  of  arbitrators. 

The  respondents  in  this  case  having  done  certain  acts  which 
had  the  effect  to  deceive  the  arbitrators,  and  to  produce  an 
exaggerated  valuation  of  the  property,  it  must  be  considered 
firaudulent  as  to  the  appellants. 

The  first  item  of  fraudulent  conduct  in  the  party  is  the  dec- 
laration of  Abraham  L  Underhill  to  the  arbitrators,  that  the 
mill,  raceway,  and  dam,  or  the  whole  expense  of  the  buildings 
and  improvements,  cost  20,000  dollars.  The  party  here  was 
bound  to  know,  or  ought  to  have  known,  the  first  cost  of  these 
improvements,  and,  if  asked  the  question,  to  have  told  the  truth. 
He  states,  in  his  answer,  that  no  separate  account  had  been 
kept  of  the  cost  of  each  separate  item  of  property ;  but  admits, 
that  an  account  of  the  whole  of  the  buildings  and  improve- 
ments had  been  kept,  and  he  denies  that  he  made  any  false 
declarations  to  the  appraisers  respecting  the  matters  submitted 
to  them. 

By  an  exhibit  in  the  case,  it  appears,  that  the  whole  expense 
of  the  mills  and  improvements  at  Croton  cost  only  5,953/.  \\s, 
9d,,  or  14,883  dollars  and  97  cents;  this  exhibit  was  made  in 
the  hand-writing  of  one  of  the  respondents,  or  *some  person 
in  their  employment,  and,  as  testified  by  one  of  the  Bur  lings 
was  handed  to  him  and  his  brother,  by  the  respondents  themselves, 
on  a  settlement  of  their  accounts  as  partners  in  the  concern. 
This  document  affords  pretty  strong  evidence  of  a  want  of  goo<^ 
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(kith  on  the  part  of  the  Underhilhy  and,  in  my  judgment,  goes  /*v  error, 

far  to  impeach  the  answer  of  the  respondents,  when  they  say, 

^'  ihey  are  confident,  and  believe^  thai  the  dam,  raceway,  and  milk, 

including  the  alterations  in  the  machinery,  cost,  at  least,  18,000 

dollars;  and,  also,  the  answer  of  Joshua  UnderhiU,  who  states, 

in  his  separate  answer,  that  "  the  whole  expense  of  the  build-- 

ings  and  improvements  amounted  to  about  20,000  dollars. ^^ 

These  respondents  must,  undoubtedly,  have  known  of  this 
exhibit,  but  had,  probably,  forgotten  that  they  had  furnished  the 
Burlings  with  it. 

Another  item  of  fraud  in  the  respondents  is,  the  repairs  put 
upon  the  mills,  &c.  just  at  the  expiration  of  the  fease,  and 
between  the  expiration  of  the  lease  and  the  meeting  of  the 
arbitrators. 

These  repairs  have  been  treated  lightly  by  the  opposite 
counsel,  and,  also,  by  his  honor  the  chancellor,  in  giving  his 
opinion  But  it  seems  to  me,  that  this  conduct  of  the  respond- 
ents is  more  serious  in  its  consequences  than  has  been  appre- 
hended, and  has  not  been  duly  appreciated.  It  was  directly 
calculated  to  deceive  the  arbitrators,  and  to  induce  an  over- 
valuation of  the  property.  The  charge  in  the  cross  bill,  of  using 
"uiy'ust  and  improper  means  to  conceal  from  the  appraisers  the 
state  of  repair  in  which  the  mills  were,^^  before  the  arbitrators 
viewed  and  examined  them,  the  respondents  deny  generally ; 
they  admit,  indeed,  that  some  short  time  previous  to  the  expira- 
tion of  the  lease,  they  repaired  the  grist-mill  and  platform  across 
the  raceway ;  but  they  say  nothing  of  any  repairs  subsequent  to 
the  expiration  of  the  lease,  and  his  honor  the  chancellor  seems, 
m  a  great  measure,  to  have  overlooked  tins  iact. 

It  is  in  proof,  that  these  mills,  &c.  were  very  much  out  of  re- 
pair at  the  time  they  ceased  to  be  used.  The  Fowlers  both  testi- 
fy to  this  fact ;  they  say,  "  several  parts  of  the  mill  were  in  a  de- 
cayed state,  part  of  the  frame  was  decayed,  *the  roof  was  leaky, 
some  of  the  main  posts  were  rotten,  several  of  the  girts  were  de- 
cayed, and  almost  all  the  sills,  and  some  of  the  sleepers ;  some  of 
the  stone  foundation  was  also  mucft  out  of  repair  J^  Now,  some 
of  the  repairs  were  made  just  before  the  expiration  of  the  lease, 
and  after  the  respondents  had  ceased  to  use  the  mill,  such  as 
wedging  up  and  endeavoring  to  raise  some  of  the  -floor-beams 
that  had  settled,  putting  in  part  of  a  new  sill,  and  repairing 
some  of  the  cogs,**  The  two  Fowlers  also  both  testify  to  re- 
pairs subsequent  to  the  expiration  of  the  lease,  such  as  ^^  put- 
ting in  new  cogs,  covering  over  decayed  posts  of  the  mill  with 
boards  and  shingles,''*  &c.  William  Fowler  says,  that  "  two 
persons  were  employed  for  a  fortnight  in  doing  little  jobs,  by 
way  of  repairs,  in  and  about  the  said  mills,**  And  these  wit- 
nesses both  declare,  "  that  these  repairs  were  calculated  to 
make  the  premises  appear  to  better  advantage,**  It  is  also 
nroved,  that  these  mills  ceased  to  be  used  in  the  winter  of 
^12,  on  account  of  the  lease  expiring  in  May  following.     Can 
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IN  ERROR,  it,  then,  be  believed,  that  if  these  repairs  had  not  been  made, 
and  the  arbitrators  had  examined  the  premises  in  the  situatior» 
they  were  in,  when  the  respondents  ceased  to  use  them,  or  at 
the  expiration  of  the  lease,  that  the  valuation  would  have  been 
so  excessive  ?  It  is  hardly  possible,  therefore,  to  conceive,  for 
what  purpose  these  repairs  were  made,  at  the  time,  and  in  the 
manner  they  were  made,  unless  to  deceive  the  arbitrators,  and 
to  produce  an  overvaluation  of  the  property  in  question. 

It  may  be  said,  that  the  respondents  had  a  right  to  make 
such  repairs  as  they  thought  proper,  during  the  conUnuance 
of  their  lease :  This,  no  doubt,  they  had  a  right  to  do,  if  done 
in  good  faith ;  but  in  this  case,  the  mills  had  ceased  to  run  for 
several  months  before  the  lease  expired,  and  the  respondents 
had  abandoned  all  idea  of  using  them  any  more.  They  could 
not,  therefore,  have  made  the  repairs,  for  the  purpose  of  ena- 
bling them  to  enjoy  the  lease.  They  were  not  bound,  by  any 
covenant  in  the  lease,  to  deliver  up  the  premises  in  gocxl  re- 
pair, but  the  mills,  &c,  were  to  be  appraised  in  the  state  and 
condition  they  were  in  when  the  lessees  had  done  using  them 
or  at  the  expiration  of  the  lease.  But  it  is  still  more  difficult, 
upon  any  just  and  fair  ^calculation,  to  account  for  the  repairs 
made  after  the  term  of  their  lease  had  ended. 

The  lessees  were  bound  to  deliver  up  the  possession  of  the 
premises  at  the  close  of  their  term ;  they  certainly  had  no  right 
to  withhold  the  property  from  the  lessors  till  they  should  be  paid 
for  tlieir  improvements.  They  had  their  remedy  upon  the  cove- 
nant in  the  lease,  to  recover  the  amount  of  a  fair  valuation. 
But,  instead  of  this,  we  find  them  holding  over,  and  intermed- 
dling with  the  property,  without  any  notice  to,  or  direction  from, 
the  lessors.  Why  make  these  repairs  at  all,  especially  at  their 
own  expense,  without  a  prospect  of  being  remunerated  there- 
for ?  What  prospect  of  remuneration  had  they,  except  that  of 
an  increased  valuation  of  the  premises,  which  was  afterwards 
to  take  place  ?  Besides,  how  could  these  respondents  know 
,what  use  the  reversioners  intended  to  make  of  this  property 
when  it  came  to  their  possession  ;  whether  they  would  not  di- 
rect the  mills,  &c.  to  be  pulled  down,  for  the  purpose  of  build- 
ing others,  better  and  more  pernmncnt,  or  that  they  would  not 
alter  them,  and  convert  them  to  some  other  manufacturing 
purposes  ? 

At  any  rate,  I  think  they  had  no  right  to  interfere  at  all 
with  the  property,  after  the  expiration  of  the  lease.  I  can 
arrive  at  no  other  conclusion,  than  that  these  repairs  were 
made  with  a  view  to  deceive  the  arbitrators,  and  to  produce 
an  overvaluation  of  the  property.  It  is  said,  however,  in  an- 
swer to  this,  that  the  appellants  must  have  known  of  these 
repairs ;  and  as  they  did  not  point  them  out,  and  expose  them 
to  the  view  of  the  arbitrators,  we  are  to  presume  that  they  ac- 
quiesced in  them.  There  is  certainly  no  proof  in  the  case 
that  the  appellants  knew  any  thing  about  these  repairs. 
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the  respondents  had  acted  in  good  faith,  they  should  have  no-  in  error 
tified  the  Van  Cartlandts  of  any  serious  defects  in  the  mills,  and  albany 
if  they  needed  repairs,  to  have  permitted  them  to  have  been  March,  isii. 
made  by  the  appellants,  or  by  their  direction.  It  would  seem, 
then,  that  these  repairs  were  made  without  any  particular 
knowledge  of  the  lessors ;  and,  I  think,  it  is  as  fair  to  presume 
this  to  be  the  foct,  as  that  the  lessors  acquiesced  in  them,  be- 
cause they  did  not  particularly  point  them  out.  I  should  rath- 
er infer,  •that  the  repairs,  being  done  without  notice,  were 
done  to  deceive  all  other  parties  concerned;  and  because 
they  had  the  effect  of  deceiving  the  appellants  as  well  as  the 
atbitrators,  the  UnderhiUs  ought  not,  therefore,  to  profit  by  it. 
The  fact  is  not  to  be  denied,  that  the  extent  and  effect  of  these 
repairs  were  not  pointed  out,  either  by  the  Underhillsy  who 
made  them,  and  whose  duty,  I  conceive  it  was,  in  good  fidth, 
to  point  them  out,  nor  by  the  Van  Cartlandts.  Nor  does  it  ap- 
pear, that  the  arbitrators  w^ie,  in  any  manner,  made  acquaint- 
ed with  these  repairs,  and,  therefore,  might  have  been  deceived 
by  them,  in  making  up  their  judgment  as  to  the  real  value 
of  the  property. 

The  same  observations  mightApply  to  the  nailing  up  of  the 
cog-pity  and  the  laying  of  loose  boards  over  the  raceway,  &c. ; 
for  tnere  seems  to  have  been  no  real  necessity  for  nailing  up 
the  cog-pit,  to  keep  out  eviUdisposed  persons,  as  stated  in  the 
answer  of  the  respondents,  any  more  than  at  any  former  period. 
They  lived  in  the  house  as  before,  and  the  millers  also  contin- 
ued there  as  formerly;  but  one  of  the  witnesses  says,  that 
Abraham  L  UnderhiU  told  him  that  this  was  done  "  to  prevent 
Van  Wyck  getting  into  the  milV^  And,  it  would  seem,  that  these 
cog'wheels  were  very  rotten  and  defective ;  for,  firom  the  testimo- 
ny of  one  t>f  the  Fowlers,  who  tended  the  mill,  it  appears,  that  in 
the  fiill  of  1813,  soon  after  the  Van  Cortlandts  took  possession 
of  the  premises,  '<  one  of  the  main  cog-wheels  gave  way  and  went 
to  pieces,  from  natural  decay  and  rottenness  ;^^  and,  in  1814, 
it  became  necessary  to  put  in  a  new  shaft  for  one  of  the  water 
wheels.  Here  it  is  said  again,  that  Van  Wyck,  the  agent, 
might  have  knocked  off  these  boards  and  discovered  this  rot- 
tenness. But  Van  Wyck  did  not  suspect  the  honesty  and  fair 
deaUng  of  the  UnderhiUs ;  not  knowing,  therefore,  or  suspect- 
ing the  motives  which  led  to  this  act,  he  was  not  aware  that 
there  was  any  design  practised  upon  the  Van  Cortlandts.  Be- 
sides, if  the  arbitrators,  whose  particular  business  it  was  to  ex- 
amine thoroughly,  did  not  complain  of  the  want  of  light,  why 
should  Van  Wyck  1  But  I  forbear  to  comment  upon  this  con- 
duct of  the  respondents;  enough  is  disclosed  in  the  case,  to 
satisfy  me,  that  the  award  has  been  procured,  both  by  the 
misconduct  of  the  arbitrat6rs  •and  the  fi^ud  of  the  respond- 
ents. I  am,  accordingly,  of  opinion,  that  the  decree  of  his 
honor  the  chancellor  be  reversed,  and  a  new  valuation 
directed. 
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IN  ERROR,      V,ur  Vjlchteic,  Senator.    The  material  facts  in  this  cause 

AUUNY     iiaveakeady  beeo  fully  stated.     I  shall,  therefore,  proceed  at 

Maccb,  iz\i.   jouoe  to  consider  the  points  which  it  involves.     The  appellants 

''y^^^^^CoRT^  ^^^  ^  ^  reUeved  from  an  award  made  against  theni^  and 
LAMDT       in  fitvor  of  .the  respondents;  and  lam  free  to  acknowledge 

(Jkdskhiix.  ^^  ''^y  ^^  impressions  were  strong  against  the  justice  of  the 
award.  I  have,  therefore,  .examined  the  subject  with  con 
sidenible  solicitude  and  great  deUberation.  This  examination 
has,  however, .resulted  in  a  deep  conviction,  that  the  objections 
which  are  made  to  the  award  are  untenable.  But  I  must  be  per- 
mitted rta  add,  that  the  opinions  which  have  been  delivered  by 
ihe  judges  of- the  -Supreme  Court  have  {nroduced  in  my  mind 
some  distnHt  of  .the  correetness  of  the  conclusion  ^t  which  I 
Jhave  arrived. 

The  general  grounds  on  which  an  award  may  be  impeached, 
according  to  .the  settled  doctrine  relative  to  awards,  appear  to 
me  to  be  ^.resolvable  into  corruption,  or  gross  misconduct  in 
the  arbitmtom,  or  excess  of  power,  or  imposition.  Courts, 
b«tb  <»f  lawaod  equity,  have  uniformly  asserted,  and  adhered 
to  this  doctrine,  for  the  most  forcible  reasons.  The  parties  to 
an  'arbitrament  elect  Iheir  oi^n  judges,  and  voliintarily  clothe 
them  .with  .powers  commensurate  to  a  final  decision  on  their 
jjghts,  Ainsbackled  by  legal  forms  and  technical  rules.  Every 
submission  may,  therefore,  be  considered  as  evincing  the  intent 
of  the  .pacties  to  txansfer  the  power  of  deciding  finally  upon 
the  matters  .submitted,  firom  the  judicial  tribunals  to  the  arbi- 
^       trators. 

It  is  not. surmised,  in  the. present  case,  that  the  arbitrators 
have  acted  corruptly.  We  must,  of  course,  look  for  some 
other, ground  to  set  aside  the -award;  the  great  topics  of  com- 
plaint; on  the  .part  of  the  ^appellants,  are,  1.  An  excessive  val- 
uation of  the  property  appraised ;  2.  Misconduct  of  the  arbi- 

[  *  43  .  ]      tratorsin  refusing  toJiear  competent  evidence ;  *and,  3.  Undue 
means  used  by  the  respondents  to  influence  the  award. 

1.  The  xiuestion  of  value  was  expressly  submitted  to  the 
judgment  of  the  arbitrators,  who  were  to  appraise  the  mill  or 
mt£,  staadii^  on  certain  knds  which  had  been  leased  to  the 
respondents,. or  their  assignees,  for  a  term  of  years,  together 
with  whatever  might  .appertain  thereto.  There  eon  be  no 
doubt,  .that  the  submission  authojized,  and  probably  the  parties 
ceotemplated,  an  appraisement,  upon  the  personal  view  and 
examination  of  thetsrbitrators;  for  it  appears,  that  they  were 
.men  whose  concern  in  wills  and  milling  business,  had,  as  was 
suppoeed,.qualifiedthemrin<an  eminent  degree,  for  that  purpose. 
In  such  -a  *case,  the  objection  of  overvahiation,  when  unsup- 
.ported  by  proof  of  corruption  or  imposition,  cannot  be  listened 
lo  without  sobvertiog  the  foundation  of  the  law  of  awards. 
In  *Knox  v.Synmond,  (1  Ves.jun,  369.)  Lord  Thurhtv  laid 
dorwn  the  rule,  that  an  award  cannot  be  set  aside  upon  the 
pimple  ground  of  erroneous  judgment  in  the  arbitrators,  for  to 
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khcir  judgment  the  parties  refer  their  disputes.  In  Morgan  f,  ^m  £RRbR 
Mather,  (2  t^es,  jun.  15.)  Lord  Chief  Justice  JEyre,  and  ki^gjiNY 
Judges  Ashhursi  and  Wilson,  (when  they  held  the  great  s^l  Marcb,  isii. 
as  commissioners,)  said,  the  court  does  not  take  upon  itself 
to  inquire,  whether  arbitrators  have  Judged  light  or  wjrong  upon 
facts ;  and  on  a  rehearing  before  Lord  JLoughboroughy  he  ob- 
served, that  if  parties  agree  to  refer  matters  >to  judges  of  their 
own  choice,  this  court  cannot  correct  the  error  of  their  judg- 
ment upon  &cts.  In  EtA&ry  v.  fVase,  (5  Ves.  jun.  S46.)  Lord 
A'vanhj/  said,  that  arbitrators  chosen  by  the  parties  ever  had, 
and,  he  hoped,  ever  would  have,  both  at  .law  and  in  equity,  an 
authority,  so  that  the  award  should  not  be  overhauled,  unless  for 
fraud,  imposition,  or  gross  mistake.  In  Wtdhr  v.  JSTtt^,  ^9 
Mod.  63.)  the  bill  was  to  set  aside  an  award  for  a  palpable 
excess  of  damages,  and  Lord  Macclesfield  held,  that  he  could 
not  disturb  it,  upon  the  ground  of  hardship,  because  the  arbi- 
trators were  judges  of  the  parties'  own  choosing.  In  Jaekson 
V.  AmbUr,  (14  Johns,  Rep,  103.)  the  present  >  Chief  Justice 
observed,  that  arbitrations  are  domestic  tribunals ;  the  arbitra- 
tors are  ohoseiL  by  the  parties  themselves,  andtfrequently  ^mingle 
in  their  decisions  their  own  knowledge  of  the  matters  in  dis- 
pute. Their  ends  are  mainly  honest,  and  tend  to- terminate 
intricate  disputes  with  very  little  expense  to  the  parties ;  for  all 
these  reasons  they  ought  to  be  reviewed  indulgently.  Again, 
in  the  same,  cause,  (i6.  105.)  his  honor  said,  .that  in  an  aibi- 
trament,  by  the  mere  act  of  the  parties,  it  .cannot  be  made  an 
objection  to  the  award,  that  it  is  against  law.  The  doctnneof 
the  cases  above  cited  clearly  shows,  that  the  objection  of  an 
overvaluation  in  the  present  case,  uqconneoted  with  fraud, 
gross  :misconduot,  or  imposition,  cannot  be  sustained ;  for  this 
court  cannot  enter  into  the  valuAion,  without  invading  the  ex- 
clusive province  of  the  arbitrators,  assigned  to  them  by  the  aot 
of  the  parties,  any  more  than  it.couldset  aside  the  awavd,  on 
an  objection  that  it  was  against  law. 

2.  The  objection  of  jnUconduct  in  refosing  to  hear  compe- 
tent evidence,  as  collected  from  the  pleadings  and  proofs  in 
the  cause,  rests  on  the  arbitrators  haying  declined  to  hear  evi- 
dence of  the  real  cost  of  constructing  the  dam  and  raceway. 
It  will  be  perceived,  on  looking  into  the  case,  that  the  evidence 
to  this  point  is  somewhat  loose,  ambiguous,  and  contradictory ; 
I  do  not,  however,  mean  to  .stc^  to  examine  it  on  either  of 
those  grounds.  But  in  order  to  determine  correctly  upon  the 
question  here  raised,  it  must  be  remembered,  that  die  arbitra- 
tors were  the  rightful  judges  of  the  materiality  as  ,well  as  of 
the  weight  due  to  the  evidence  offered.  For  Ihey  were  toap 
praise  the  will  or  mills  then  standing,  &c.,  wkh  the  appur- 
tenances, which  evidently  implies,  ihat  they  .were  to  view  the 
premises,  as  they  stood,  and  ^reupon  form  and  .express  their 
judgment  of  ^  value.  It  caaaot  be  denied,  that  they  weve 
authorized  to  hear  the  testimony  of  witnesses,  to  aid  them  in 
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TN  ERROR,  making  their  estimate  of  value;  but,  notwithstanding  such 
ALBANY  testimony,  it  was  confided  to,  and  required  of,  them  to  fix  the 
Mareb,  i8ii.  value  according  to  their  own  judgment.  Hence,  it  may 
^-^^"s^'^^^  reasonably  be  inferred,  that  the  arbitrators  were  chosen  for 
^"^tAiTD  "'  their  skill,  as  mill  owners  or  builders,  acquired  by  their  practical 
V.  concern  in  such  establishments.     The  evidence  offered  and 

rejected,  was  not  that  by  which  they  would  have  been  bound 
f  *  433  ]  to  regulate  their  appraisement ;  for  a  distinction  is  here  *to  be 
taken,  which,  in  my  view  of  the  question,  solves  every  diffi- 
culty. When  facts  are  in  dispute  before  arbitrators,  which 
cannot  be  ascertained,  otherwise  than  by  a  recurrence  to  parol 
evidence,  the  refusal  to  hear  the  evidence  would  support  the 
charge  of  gross  misconduct  asainst  the  arbitrators^  because  it 
would  shut  out  the  light  which  was  to  enlighten  and  guide  their 
judgment.  The  evidence,  in  the  present  case,  was  not  offered 
to  establish  disputed  facts,  but  to  aid  the  arbitrators  in  making 
an  estimate  of  the  value  of  certain  visible  and  specified  erec- 
tions. They  considered  it  immaterial  for  the  purpose  intended. 
To  what  end,  then,  should  they  have  received  it  ?  Can  the 
exclusion  of- evidence,  which  they  were  not  required  to  regard, 
when  in  collision  with  their  own  judgment,  furnish  a  solid  ob- 
jection to -their  award?  Is  it  pretended,  that  they  have  not 
made  an  honest  appraisement,  according  to  the  best  of  their 
•  judgment?  Surely  not  Can  any  one  suppose,  that  the  evi- 
dence offered  would  have  varied  their  appraisement  ?  Certainly 
not ;  for  that  would  be  indulging  supposition  against  the  fair- 
ness of  the  award,  supported  as  it  is  by  the  oaths  of  the  arbi* 
trators.  This  was  a  submission  by  the  mere  act  of  the  parties^ 
in  which,  according  to  the  doctrine  of  the  cases  above  cited,  the 
award  of  the  arbitrators  cannot  be  disturbed,  if  honestly  made, 
for  error  in  judgment,  either  as  to  the  facts,  the  law,  or  the  value. 
The  case  bears  no  analogy  to  a  trial  by  jury,  where  the  court  is 
to  pronounce  upon  the  admissibility  of  evidence,  and  the  jury 
are  to  decide  on  its  weight  In  that  case,  if  the  court  over- 
rules competent  evidence,  it  withholds  from  the  jury  the  mat- 
ters upon  which  they  are  to  found  their  verdict,  and,  therefore, 
deprives  the  party  offering  the  evidence,  of  the  means  to  prove 
his  right.  But  here  the  parties  have  confided  to  the  arbitrators 
the  double  office  of  judges  and  jurors,  and  have  reposed  them- 
selves upon  their  skill  and  judgment,  to  be  exercised  on  a  per- 
sonal view  and  examination  of  the  subjects  to  be  appraised. 
It,  therefore,  appears  to  me, an  unsound  objection  to  the  award, 
that  the  arbitrators  refused  to  hear  evidence  which  they  deemed 
-  inunaterial,  and,  consequently,  were  not  bound  to  regard  in 
,  their  estimate  of  value. 
[*^434]  *3.  Let  me  now  examine  whether  the  objection,  that  the 

respondents  have,  by  undue  means,  influenced  the  award,  has 
been  made  out.  It  is  founded  upon  the  allegations  and  proofs, 
that,  about  the  time  of  the  expiration  of  the  lease,  the  respond- 
ents covered  certain  decayed  and  leaky  pmrts  of  the  mills  with 
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boards  and  shingles,  and  strewed  meal,  or  flour,  and  bran,  on  IN  error. 
the  floor,  to  elude  the  discovery  of  such  decay,  and  the  marks     albany 
of  the  leaks.     Several  witnesses  swear  to  the  acts  charged,  and    March,  isii. 
some  depose  to  their  being  done  with  the  intent  alleged  by  the 
appellants.     It  will,  therefore,  be  necessary  to  discuss  this  evi- 
dence. 

In  order  to  render  it  efiectual,  it  should  appear  that  success 
attended  the  deceptive  means  used  by  the  respondents. 

What  is  the  evidence  upon  this  subject  ?  That  the  exam- 
inations of  the  mills  ly  the  arbitrators  were  conducted  openly, 
and  in  the  presence  of  the  parties,  ol*  their  agents.  Were 
either  of  them  ignorant  of  the  age  of  the  mills,  or  can  it  be 
presumed,  that  they  were  unapprized  that  the  buildings  and 
machinery  had  deteriorated  by  the  lapse  of  time  and  con- 
stant use  ?  This  is  not  pretended.  How,  then,  can  it  be  sup- 
posed, that  the  flimsy  practices  imputed  to  the  respondents  have 
eluded  either  the  discernment  of  the  arbitrators,  or  the  naturally 
prying  observations  of  the  opposite  parties  ?  Does  Van  Wycky 
who  attended  the  examination,  as  agent  for  Mr.  Van  Cortlandt, 
swear  that  he  was  deceived  by  them?  No.  Then,  I  ask, 
whence  the  inference  is,  or  can  be  drawn,  that  thesepractices 
imposed  on  any  one  ?  Neither  Anderson  nor  Van  Wyckj  who 
had  the  best  opportunity  of  knowing  it,  suggest  even  a  belief 
of  the  iact  of  imposition ;  and  the  arbitrators,  Ijydig  and  Mott^ 
repel  it,  by  their  testimony ;  they  say  that  they  examined  the 
premises  until  they  were  entirely  satisfied.  It  is  true,  tl^at 
some  of  the  appellants'  witnesses  depose,  that  the  examination 
was  rapid,  and  less  minute  than  in  their  opinions  it  ought  to 
have  been.  But  who  were  the  proper  judges  of  the  sufficiency 
of  the  examinations — third  persons,  who  were  casually  present, 
or  the  arbitrators  whom  the  parties  had  mutually  chosen  for  the 
purpose?  Does  it  appear  that  any  person  requested  a  more 
particular  examination  ?  •  No.  How  happened  this,  if  any  one 
present  deemed  more  particularity  in  the  examination  neces- 
.;ary  ?  *The  objection  of  imposition  on  the  arbitrators  cannot 
be  sustained,  unless  they  were  in  fact  imposed  upon.  A  fi:aud 
resting  merely  in  intention,  does  not  require  the  aid  of  the  cor- 
recting power  of  this  court ;  nor  does  a  meditated,  but  unex- 
ecuted imposition  upon  arbitrators,  furnish  either  a  legal  o§ 
equitable  ground  to  impeach  their  award.  Upon  the  whole,  I 
can  discover  no  evidence  in  the  case  to  support  the  last  objec- 
tion ;  but,  on  the  contrary,  the  whole  current  of  the  proof 
bears,  in  my  opinion,  directly  against  it. 

Under  these  impressions,  I  have  arrived  at  the  conclusion, 
that  the  appellant^  have  failed  to  make  out  any  objection  to 
the  award  in  question,  which  is  sustainable  either  at  law  or  in 
equity.  It  is  probable,  that  in  point  of  fact,  injustice  may  have 
bec>n  done  to  the  appellants ;  that  the  arbitrators  may  have 
erred  in  the  amount  of  their  appraisement ,-  but  I  can  perceive 
nothing  in  the  terms  of  the  submission,  or  in  the  law  of  awards, 
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Vax  Cobt- 

LAHDT 

▼. 

UVSUUIILL. 


IN  ERROR,  that  gives  to  this  court  the  power  of  correction.  Lord  Redes-- 
dale  said  (1  Sch.  fy  Lef.  234.)  it  is  not  sufficient,  to  authorize 
the  court  to  interfere,  that  injustice  has  been  done.  Rules  are 
established,  scHne  by  the  legislature,  some  by  the  courts  them- 
selves, for  the  purpose  of  putting  an  end  to  litigation  ;  and  it 
is  more  important  that  an  ehd  should  be  put  to  litigation,  than 
that  justice  should  be  done  in  every  case ;  the  truth  is,  that 
owing  to  the  inattention  of  parties,  and  several  other  causes, 
exact  justice  can  very  seldom  be  done.  The  late  chief  justice 
observed,  (11  Johns.  Rep.  9SiOJ)  that  it  is  better  to  preserve 
consistency  in  legal  principles,  although  it  may  not  always  suit 
the  equity  of  the  individual  case,  than  to  make  those  principles 
bend  to  what  may  be  thought  the  substantial  justice  of  each 
particular  case.  Let  then  the  abstract  equity  of  this  case  be 
what  it  may,  unless  the  established  rules  by  which  this  court  is 
bound  to  administer  justice,  entitle  the  appellants  to  the  relief 
which  they  pray  for,  the  court  cannot  and  ought  not  to  grant 
it.  I  am,  therefore,  of  opinion,  that  the  decree  of  the  Court 
of  Chancery  ought  to  be  affirmed. 


Mareh  31. 

r»43a] 


But  a  majority  of  the  court  (a)  being  of  opinion^  that  the  de- 
cree of  the' chancellor  ought  to  ne  reversed ;  it  was  ^thereupon 
ORDEBED,  AluimoED,  and  DEOREEDJ  that  the  decree  of  his 
honor  the  chancellor,  in  the  original  suit,  wherein  the  re- 
spondentis  are  plaintiffs,  and  the  appellants  are  defendants,  be, 
and  the  same  is  hereby  reversed ;  and  that  the  billy  in  the 
original  suit,  be  dismissed ;  and  that  the  plaintiffs  therein  pay 
to  the  defendants  therein,  their  costs  in  the  court  below,  to  be 
taxed :  And  it  is  further  ordered,  adjudi^ed,  and  decreed, 
that  the  decree  of  his  honor  the  chancellor  in  the  cross  suit 
wherein  the  appellants  are  plaintiffs,  and  the  respondents  are 
defendiuits,  be,  and  the  san^e  is  hereby,  also,  reversed ;  and 
that  the  plaintiffs  be  restored  to  all  things  they  may  have  lost 
by  the  last  mentioned  decree,  and  have  such  reKef  as  is  sought 
for,  and  prayed  in  and  by  their  said  cross  bill :  And  it  is  further 
crdetedy  adjwlgedy  and  decreed^  that  the  proceedings  removed 
into  this  coiirt  be  remitted  to  the  Court  of  Chancery,  to  the 
end  that  the  decree  of  this  court  be  carried  into  full  effect. 


Decree  of  reversal. 
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m  ERROR. 
ALJ).A.N¥ 

Jacob  Berrt,  impleaded  with  C.  Van  Bbdken,  ap-  March,  mi 

pellantj  against  ^^^^iiv^ 

Justus  Thompsom,  respondent.  u^i^osTor,. 

APPEAL  from  the  Court  of  Chancery.     Vide  3  Johns,  Ch.  Where  the  par* 

Rep.  395.  ■  lij'jrz:: 

alledged  bjr  hiin 

C.  BaWtrin,  for  the  appeUanL  '^d'^hTS 

a   verdict  and 

Sampson,  coiitm.  ffl"*".^ 

The  court  being  unanimovuily  of  opinion,  that  the  decree  J2S^j."f,r^Jptj! 
*of.the  Court  of  Ohancery  ought  to  be  affirmed^  it  was,,  there-  [  *  437  ] 
upon,  Ordered,  adjudged,  and  decreed,  that  the  decree  of  the  in^  to  ihe  Court 
Court  of  Chancery  be  in-  all  things  affirmed;,  and  that  the-  ap-  dQ^^l^f'h; 
pellant  pay  to  the  respondent  two  hundred  dollars^,  fbr  hia  >s  concio'dea, 
damages  and  costs  in  defending  the  appeal;  and  that  tjie  S'titd-'tJ^nsjiei" 
record  be  remitted,  &c.  in  equity. 

Decree  of  affirmance.       ^^11?  of  TdZ\ 

usurious  m  its 
creation,  to  a  third  person,  with  knowledge  of  the  original  transaction,  will  not  protect  it  from  the  scrutiMT 
ef  a  court  of  equity. 


I   r.iii,i'<i'ii=fl 


William  James  M'Neven  and  others^  appeUantSf 

against 
Edward  P.  Livingston  and  others^  respondents 

APPEAL  from  the  Court  of  Chancery.  Vide  3  Johns.  Ch.  Where  twc 
Rep.  23.  S.  C.  under  the  title  of  Latorence  nnd  others  v.  Dale  pJJJSSSfs  of 
and  others.        .  c«ja>n  p^^rf 

*  rights,    as    for 

navigating  ves- 

T.  A.  Emmet,  for  the  appellants.  »«'•  V  «*«»»» 

'  ^  '^  one  of  them,  on 

.  the  mere  ground 

Ilis:s:s  and    S.  Jones,  Jun.  for  the  respondents,  Edward  f{  ^ch  joint 

P°?  -n   I      .'  r     r  •    •        ^  mterest  or  con- 

.  and  Hobert  L.  JjlVtngSton.  cem,  is  not  re- 

sponsible     for 

C.  Baldwin,  for  the  executors  of  Robert  Fulton,  deceased,  tn^t^'under^ 
respondents.  bto*b''°**'!h2 

other  with  any 
assignee  of  such  right,  not  connected  with  the  enjoyment  and  exercise  of  their  common  privilege  under 
the  patent. 

Where  a  party  intends  to  abandon  or  rescind  a  contract,  on  the  ground  of  a  violation  of  it  by  the  other, 
ne  must  do  so  promptly  and  decidedly,  on  the  first  information  of  such  breach.  If  he  negotiates  with 
the  party,  aAer  kno^eoge  of  the  breach)  and  permits  him  to  proceed  in  the  woik,  it  is  a  waiver  of  his 
right  to  rescind  the  contract. 
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JN  ERROR.      A  majority  of  the  court  {a\  being  of  opinion,  that  the  decree  of 

ALBANY     ^^®  Court  of  Chancery  ought  to  be  affirmed,  it  was,  thereupon, 

March,  181  j.    Ordered^  adjudged,  and  decreed,  that  the  decree  of  the  Court 

^gJJ^^^^^Jj^  of  Chancery  be  affirmed,  and  that  the  appellants  pay  to  the 
▼.  respondents  for  their  costs  in  defending  the  appeal,  and 

Waldut.     ^^^  ^|jg  record  be  remitted,  &c. 

Decree  of  affirmance. 

(a)  ToTi^/bwing,  16;  far reoersing, 6. 


[^438]  *1lziSiMJ^  HEffDnicKS  J  appellant  J 

against 
Jacob  T.  Walden  and  othersj  respondents. 

Y^S  •'^-      Appeal  from  the  Court  of  Chancery.    Vide  2  Johm.   Ck 

Ch,  Rep,  J83.    ij^^'^oQO 
die  poinu  de-  JtUp.  283. 

cidea,  and  de- 

"^  C.  Baldwin,  for  the  appellant. 

Boyd  and  T.  A.  Emmet,  for  the  respondents 

Mm^SiML  The  court  being  unanimously  of  opinion,  that  the  decree 
of  the  Court  of  Chancery  ought  to  be  affirmed,  it  was,  there- 
upon. Ordered,  adjudged,  and  decreed,  that  the  decree  of  the 
Court  of  Chancery  be  affirmed ;  and  that  the  appellant  pay  to 
the  respondents  for  his  costs,  &c.,  and  that  the  record  be 

remitted,  &c. 

Decree  of  affinnance. 
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A5D 


THE  CORRECTION  OF  ERRORS 


OF  TBS 


STATE  OF  NEW-YORK, 

IN  JANUARY,  MARCH,   AND  APRIL,    1820.  (a) 


Moses  Bartlett,  plaintiff  in  error , 

against 
William  Crozier,  defendant  in  error. 

THIS  was  an  action  on  the  case,  originally  commenced  in  No  dvU  acti 
.he  Court  of  Common  Pleas  of  the  county  of  Washington,  ^n"Jl!Jr«S"o/ 
The  declaration  set  forth,  ^'  for  that  whereas  all  overseers  oj  ^Aioay#,&tt]ie 
highways  are  bound,  by  the  laws  of  the  land,  to  repair  and  ^^^  "r"*im 
keep  in  order  the  highways  within  the  several  districts  for  injury  which  ko 
which  they  shall  be  elected  overseers :  and  whereas  the  said  cSJ^llenoe 'of 
M.  B.  on  the  5th  of  April,  1314,  at  the  annual  town-meeting,  the  nlgiect  of 
held  at  the  hotel,  in  the  village  of  Salem,  in  the  town  of  *Saleni,  ^  f^AAQl 
in  the  county  of,  &c.,  was  duly  elected  an  overseer  of  highways  ^J^  ^  bridal 
for  the  said  town,  for  the  district  known  and  distinguished  by  in  repair:  nor, 
the  name  of  district  No.  14,  in  the  said  town  of  S,,  and  dur-  j{J!!S!l5L'IfS!!!l! 

tfr#  of  highways, 

(a)  Seycral  of  the  eaaei  decided  were  argnod  at  an  adjourned  eesnon  of  the  ^og^^  ^  Mich 

court,  held  at  the  city  of  JUbany,  on  the  fa^  day  of  AVmenOer  lart.  S^^lie  at^^" 

'it  would  be 
againtt  theoKbat  the  party  iijured  can  sue  for  the  penalty  only,  imposed  by  the  statute  (sess.  36.  ch.  35. 
tN.JLL,  270.     1  Reo,  Stat.  501.  503.)  for  each  neglect  or  breach  of  duty. 

If,  however,  a  civil  action  would  lie,  at  the  suit  of  the  penon  bjured  by  a  bridge  out  of  repair,  it  moat 
be  on  the  statute,  and  the  declaration  ought  to  state  specially  the  cause  ot  action  arisng  under  the  statute, 
and  every  fact  requinte  to  enable  the  court  to  Judge  whether  there  has  been  a  breach  of  duty.    It  is  not 


be  cured  by  verdict,  yet  a  verdict  will  not  cure  a  total  defect  of  title. 
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Jaooary,  I 

Bartlxtt 

V. 

Ckozixr. 


m  ERROR,  ing  the  term  of  one  year  from  the  said  5th  of  April;  and  on 
the  same  day  and  year  aforesaid,  at,  &c.  took,  &c.  the  oath 
required  of  him,  as  overseer  as  aforesaid,  by  the  act,  &c.,  which 
oath,  &c.  was  afterwards,  to  wit,  on  the  7th  of  Aprils  &c 
duly  filed  in  the  office  of  the  town  clerk  of  the  said  town  of 
S.;  yet  the  said  Moses y  being  such  overseer,  well  knowing  the 
premises,  but  wrongfully  and  injuriously  intending  to  injure  the 
said  JV.  C,  and  not  regarding  his  duty  in  that  behalf,  as  over- 
seer  of  district  No.  14,  out  loholly  neglecting  the  #«me,  negligently 
and  wilfully  suffered  and  permitted  a  certain  bridge,  in  the 
said  district,  and  on  a  public  highway,  in  said  district,  to  be 
and  remain  for  a  long  space  of  time,  to  wit,  for  the  space  of 
three  months,  to  wit,  from  the  1st  of  January,  1815,  to  the  1st 
of  April,  1815,  broken,  shattered,  dangerous,  and  wholly  unfit 
to  travel  over,  to  wit,  at,  &c.  he,  the  said  M,  B.,  being  such 
overseer  as  aforesaid,  during  all  this  time,  well  knowing  the 
said  bridge  to  be  so  broken,  shattered,  dangerous,  and  wholly 
unfit  to  travel  over  as  aforesaid ;  and  whereas,  afterwards,  to 
wit,  on  the  13  th  of  February,  1815,  the  said  W,  C.  was  pos- 
sessed of  a  certain  mare  of  great  value,  to  wit,  the  value  of 
100  dollars,  and  was  then  and  there  driving  the  said  mare  over 
the  said  bridge,  whereby,  by  reason  of  the  wilful  negligence  of 
the  said  M,  B,,  in  not  repairing  the  said  bridge,  the  said  mare  of 
the  said  /F.  C.  fell  through  the  said  bridge,  and  thereby  broke 
her  leg,  and  was^greatly  wounded,  &c.,  by  means  of  which, 
&c.  she  became  and  was  of  no  use  or  value  to  the  said  fV.  C, 
and  he,  the  said  W.  C,  has  been  put  to  great  charges  and 
expense  of  his  moneys  in  and  about  the  feeding,  keeping,  taking 
care  of,  and  endeavoring  to  cure  the  said  mare,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  100 
dollars,  &.c.  The  second  count  was  similar  to  the  first,  al- 
leging that  the  defendant,  not  regarding  in  any  wise  his  duty  as 
overseer  of  highways  as  aforesaid,  did  not  repair,  or  cause 
and  procure  the  said  road  and  bridge  to  be  repaired,  <&c., 
by  reason  whereof  an  action  hath  accrued  to  the  said  W,  C, 
&c.  ^he  third  count  was  similar  to  the  second,  except  that 
it  stated  that  the  mare  was  driven  by  a  servant  of  fV,  C. 
The  defendant  pleaded  not  guilty,  and  a  verdict  having  been 
found  for  the  pkintifT,  on  which  the  Court  of  Common  Pleas 
gave  judgment,  the  cause  was  brought,  by  a  writ  of  error,  to 
the  Supreme  Court ;  and  the  errof  assigned  was,  that  the  dec- 
laration was  insufficient  in  law  to  maintain  the  action. 

The  Supreme  Court  affinned  the  judgment  of  the  Court  of 
Conmion  Pleas,  and  from  this  judgment  of  affirmance  a  writ 
of  error  was  brought,  returnable  in  this  court.   . 

The  chief  justice  stated  the  reasons  of  the  judgment  in  the 
court  below,  for  which,  vide  15  Johns.  Rep.  350-^355. 

Crary,  for  the  plaintiff  in  error.  1.  At  the  common  law- 
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there  is- no  remedy  by  action,. at  the  suit  of  an  individual,  for  in  error 
not   repairing   a  bridge;  the   only  remedy  is   by  indictment  "albany" 
against  the  county.     If  the  action  is  intended  to  be  on  the  January,  isio. 
statute,  the  statute  must  be  referred  to  and  rehearsed.     (1  Roll,  ^"^^^'^^"'^^ 
Abr,  49.     1  Cam,  Dig,  Action  upon  tht  Statute^  (G.)  (A.  3.)     .  ^"^v. 
5  Com,  Dig,  Pleader,  (C.  76.)     Cole  v.  Smith,  4  Johns,  Rep,     Orozhtr. 
197.     Newcomb  v.  Buiierjield,  8  Johns.  Rep.  342.     Bigelow 
V.  Johnson,  13  Johns,  Rep,  429.     JacoVs  Law  Did.  Highways, 
III.)     If-there  is  no  reference  to  the  statute,  it  is  waived ;  and 
if  the  action  is  at  common  law,  it  cannot  be  supported  by 
statute.     An  overseer  of  highways  is  not  an  officer  known  at 
the  common  law.     And  there  is,  at  common  llaw,  a  distinction 
between  highways  and  bridges.     The  tovm,  or  parish,  are  bound 
to  repair  the  highways,  unless  some  individual  is  bound  to  re- 
pair, by  prescription  or  by  tenure.     But  in  case  of  bridges,  if 
no  particular  person  is  bound  by  prescription,  or  ratione  ttnur€e,  , 

to  keep  them  in  repair,  the  whole  county  must  repair  them ; 
'and  the  remedy,  in  either  case,  is  by  presentment  or  indict- 
ment. {2' hist,  70a,  701.  3  Com.  Dig,  Chemin,  B.  %  B.  3. 
Cro.  Car,  865:  1  Lord  Jiaym,  715.  4  Burr.  2510.  5  Burr, 
2700.  5  Tern  Rep,  499.  1  Esp,  K  P,  Rep,  147.  Dalt.  J. 
26.)  An  action  on  the  case  will  not  lie  by  any  individt^ 
against  the  inhabitants  of  the  county,  for  an  injury  ^sustained  [  *  442  ] 
in  consequence  of  a  bridge  being  out  of  repair.  {Bro,  Abr. 
tit.  Action  swr  le  Case,  pi.  93.)  In  the  case  of  Ru^ssel  v.  TTie 
M^n  of  Devon,  (2  Terni'  Rep,  667.)  the  Court  of  K.  B.  said, 
there  was  no  precedent  for  such  an  action,  and  that,  on  the 
ground  of  the  very  great  inconvenience,  it  ought  not  to  be 
maintained.  Ashhurst,  J.,  observed,  "but  it  has  been  said, 
that  there  is  a  principle  of  law  on  which  this  action  may  be 
maintained,  namely,  that  where  an  individual  sustains  an  injury, 
by  the  neglect  or  default  of  another,  the  law  gives  him  a  rem- 
edy. But  there  is  another  general  principle  of  law  which  is 
more  applicable  to  this  case,  that  it  is  better  that  an  individual 
should  sustain  an  injury,  than  that  the  public  should  suffer  an 
inconvenience."  Then,  what  would  be  the  inconvenience 
and  extreme  h-^rdship,  if  this  action  against  an  overseer  could 
be  maintained  ?  The  overseer  of  highways  is  compelled  to  ac- 
cept the  office,  under  a  penalty  of  twelve  dollars  and  fifty  cents  ; 
(2  N.  R,  L,  125.  sess.  36.  ch.  35.  s.  10.  1  Rev,  Stat,  505.) 
but  if  he  is  to  be  made  liable  to  the  action  of  every  individual 
who  may  be  injured,  in  consequence  of  a  road  or  bridge  being 
out  of  repair,  who  would  not  prefer  paying  the  penalty  ?  Could 
any  person  be  found  willing  to  accept  such  an  office  ?  The 
office  is  created  by  the  statute,  which  prescribes  the  duties,  and 
imposes  penalties  for  a  neglect  of  them  ;  but  it  gives  no  action 
for  damages  to  any  individual,  and  the  right  of  action  cannot 
be  implied. 

2,  In  all  actions  against  an  officer,  whether  at  common  law, 
or  by  statute,  the  declaration  must  state  the  particular  duty, 
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IN  ERROR,  and  the  neglect  of  it.     The  declaration,  in  this  case,  states 
ALBANY      nierely  that  the  defendant  was  appointed  an  overseer  of  high- 
January,  lob.  ways ;  it  does  not  aver  that  he  had  any  duty  to  perform,  unless, 
^^g^J^^J-^JJ^  as  overseer,  he  was  bound  to  repair  the  bridge  at  his  own  ex- 
T.  pense.     By  the  statute,  (2  iV.  JR.  L.  270.  sess.  36.  ch.  33. 

CaozixB.     1  n^^^  gffif^  505.)   the  overseers   have  nothing  to  do  with 
bridges ;  they  are,  when  directed  by  the  commissioners  of  high' 
ways,  to  warn  all  persons  assessed  to  worl^  on  highways,  to 
*  collect  fines,  &c.,  and  to  execute  all  such  orders  of  the  com- 

missioners of  the  town  to  which  they  belong,  as  shall  be  given 
to  them  in  conformity  to  law.  (Sect.  1,  2,  3.  5,  6,  7,  8,  9, 
r  ^  443  ]  10.  14.^  Until,  then,  the  commissioners  have  *taken  the  steps 
pointea  out  by  the  statute,  there  is  nothing  to  Jbe  done  by  the 
overseers,  who  are  subordinate  to  the  commissioners.  It  does 
not  appear  from  the  declaration,  that  any  directions  were  given 
by  the  commissioners  to  the  appellant,  relative  to  this  road  or 
bridge  ;  nor  that  he  had  any  authority  to  compel  any  assistance ; 
he  was  without  power  and  without  duty.  In  Freeman  v. 
Cornwall,  (10  Johns.  Rep.  470.)  the  court  said,  that  the  de- 
fendant was  not  answerable,  in  a  private  suit,  for  any  error  of 
judgment,  as  an  overseer  of  hi^hwayd ;  but  only  in  the  cases 
provided  for  by  the  statute,  which  subjects  him  to  a  penalty. 
{Bouton  V.  Neilson,  3  Johns.  Rep.  474.)  If  there  was  no  right 
of  action  at  common  law,  before  the  statute,  there  can  be  no 
remedy  but  under  the  statute,  and  the  penalty  only,  for  a  breach 
or  neglect  of  duty,  can  be  recovered.  {Almy  v.  Harris,  5 
Johns.  Rep.  175.  Jones  v.  Esiis,  2  Johns.  Rep.  379.  Rex\. 
Robinson,  2  Burr.  865.  Rex  v.  Royal,  2  Burr.  832.  834.  1 
Com.  Dig.  Action  on  the  Statuite,  C.) 

Again ;  in  all  actions  against  an  officer,  it  is  necessary  to 
state,  that  he  is  an  officer,  what  it  was  his  duty  to  do,  and  that 
he  has  neglected  or  violated  his  duty.  (5  Com.  Dig.  tit.  Plead- 
er,  do.)  Now,  the  declaration  in  this  case  does  not  state 
what  was  the  duty  of  the  appellant,  but  merely  that  he  was  an 
overseer  of  highways,  and  that,  not  regarding  his  duty,  he 
negligently  suffered  the  bridge  to  be  out  of  repair.  Such  a 
general  averment  is  not  sufficient.  The  presumption  of  law  is, 
that  every  officer  does  his  duty.  Where  the  law  presumes  an 
affirmative,  the  plaintiff  must ,  aver  and  prove  the  negative. 
(1  Saund.  228.  c.  1  Chit.  PI.  226.  2  East,  192.)  By  the 
statute,  the  power  to  raise  money  to  repair  roads  and  bridges 
is  given  to  the  commissioners  of  highways  ;  they  are  to  apply 
the  fines  and  penalties  to  the  repairs  of  roads  and  bridges. 
The  overseers  have  nothing  to  do  with  bridges,  except  w^ere 
moneys  have  come  into  their  hands,  out  of  the  fund  raised  by 
the  commissioners,  from  fines  and  commutation  money.  The 
respondent  should  have  averred  and  shown,  that  the  appellant 
had  the  means  in  his  hands  of  making  the  repairs  to  this 
bridge. 

It  seems  to  have  been  presumed  by  the  court  below,  that 
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what  was  required  by  the  statute  to  charge  an  overseer,  was  in  error 
•proved,  merely  because  the  declaration  stated,  that  the  defend-  "albany 
ant  was  an  overseer,  and  had  neglected  his  duty ;  but  before  Janaary,  18& 
that  presumption   could  legally  exist,  it  ought  to  have  been 
shown,  that  the  action  was  brought  on  the  statute  ;  otherwise,    *'*'*^^ 
that  fact  is  first  to  be  presumed,  and,  then,  that  the  duty  re-     Cbozier. 
quired  by  the  statute  has  not  been  performed. 

3.  But  it  will  be  said,  that  all  these  defects  and  omissions 
in  the  declaration  are  cured  by  the  verdict.  If  so,  then,  if  the 
plaintiff  should  obtain  a  verdict,  it  would  stand,  though  the 
declaration  contained  no  cause  of  action  at  all. 

The  case  of  Tovmseiid  v.  The  Susquehannah  Turnpike 
Company  (6  Johns.  Rep,  90.)  is  not  applicable ;  an  overseer 
cannot  be  considered  as  the  owner  of  the  road,  and  entitled 
to  take  toll. 

Foot,  contra,  admitted,  that  if  a  party  had  no  right  or  reme- 
dy at  common  law,  he  could  not  resort  to  the  remedy  given  by 
statute,  without  referring  to  the  statute.  The  third  section  of 
the  act  relative  to  hisr^Aoays,  (2  iV.  R,  L,  270.  1  Rev.  Stat. 
501.  503.)  points  oui  tne  duty  of  the  overseers;  they  are  re- 
quired to  repair  and  keep  in  order  the  highways  within  the 
several  districts  for  which  they  shall  be  elected,  to  warn  all 
persons  assessed  to  work  on  the  highways  to  come  and  work 
when  required  by  the  commissioners,  to  collect  all  fines  and 
commutation  money,  and  to  execute  all  such  orders  of  the 
commissioners,  as  shall  be  given  by  them  in  conformity  to  law. 
By  the  thirteenth  section,  they  are  to  receive  moneys  for  that 
purpose,  and  to  account  in  writing  to  the  commissioncfrs  for 
the  same.  If  any  road  or  bridge  is  directed  by  the  commis- 
sioners to  be  repaired,  it  is  the  duty  of  the  overseers  to  see 
that  the  repairs  are  made.  Now,  the  declaration  alleges,  that 
the  appellant  was  an  overseer  of  highways  of  the  town,  and 
being  such  overseer,  well  knowing  the  premises,  but  wrong- 
fully and  injuriously  intending  to  injure  the  said  W.  C,  and 
not  regarding  his  duty  in  that  behalf,  as  overseer,  &c.,  but 
wholly  neglecting  the  same,  negligently  and  wilfully  suffered 
and  permitted  the  bridge  to  be  out  of  repair,  &c.,  whereby  the 
mare  fell,  &c. 

To  support  the  declaration,  it  was  necessary  for  the  *plain-  [  ♦  445  ] 
tiff  below  to  prove,  at  the  trial,  that  the  defendant  was  over- 
seer, that  the  commissioners  had  directed  th#  bridge  to  be  re- 
paired, and  had  supplied  him  with  money  for  the  purpose,  and 
that  he  neglected  to  have  the  repairs  done,  &c.  Now,  after 
verdict,  the  court  will  intend,  that  all  those  facts  were  proved, 
for  the  issue  joined^  necessarily  required  the  proof  of  them. 
(1  Chit.  PL  402.  1  Sound.  228.  a.  note  1.  and  cases  there 
cited.     1  Johns.  Rep.  276.) 

Thea  the  main  question  arises,  supposing  all  these  things  to 
have  been  proved,  and  found  by  the  verdict,  is  the  overseer 
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IN  BRROR.  answerable  to  the  party  injured,  by  his  negkct  of  duty,  in  an 

Albany"  ^c^'®'*  ^^  ^^'^  ^s®  •  I^  *s  ^d,  that  the  duty  is  created  by  the 
January,  18^0.  Statute,  which  gives  only  a  penalty  of  ten  dollars  for  a  breach 
^^'^^^'"'^-^  of  that  duty.  Suppose  the  commissioners  had  given  the 
ARTLXTT  ^YQ,,gQgj  3QQ  doUarg,  for  the  purpose  of  repairing  a  bridge 
Croxibr.  and  he  neglected  to  do  it,  and  applied  the  money  to  his  own 
use,  and  a  horse  should  fall  through  the  bridge  and  be  killed, 
would  not  the  owner  of  the  horse  have  a  right  of  action  against 
the  overseer,  for  an  injury  caused  by  his  wilful  neglect  of  duty  ? 
The  cases  decided  in  England  are  not  applicable  here. 
There,  it  is  not  the  duty  of  individuals,  except  by  prescription 
or  tenure,  to  repair  roads  and  bridges,  but  of  couatitSj  townsy 
and  parishes  at  largCy  (2  Term  Rep.  106 — 111.)  so  that  the 
person  injured  cannot  sue  any  particular  person,  nor  can  he 
bring  his  action  against  the  county,  town,  or  parish,  as  they 
are  not  corporations,  but  is  compelled  to  proceed  by  indict- 
ment. Here  the  duty  is  imposed  on  certain  individual  officers. 
In  the  King  v.  The  Men  of  Devon,  (2  Term  Rep.  667--673.) 
Lord  Kenyan  admits,  that  ^'  an  action  would  lie  by  an  individual 
for  an  injury  which  he  has  sustained  against  any  4>ther  individ- 
ual who  is  bounit  to  repair."  We  rely  on  the  well  settled 
principle  of  the  common  law,  that  where  it  is  the  duty  of  a 
particular  person  to  do  a  certain  act,  and  in  consequence  of 
his  neglect  to  do  the  act,  another  sustains  an  injury,  an  action 
lies.  The  duty  of  the  overseer,  it  is  admitted,  is  create  by 
th^  statute,  ai¥l  we  complain  that,  by  his  wilful  n^leet  to 
perform  that  duty,  .we  have  suffered  an  injury. 

'  *  446  ]  *Craryf  in^eply,  said,  that  no  case  had  been  cited  or  shown, 

in  which  an  action  of  this  kind  had  ever  been  maintained.  In 
England,  by  the  stat  of  S  and  3  PA.  fy  Mary,  c.  8.,  surveyors 
of  highways  were  appointed,  who  were  bound  to  accept  the 
office,  under  a  penalty,  and  whose  duties  were  hke  those  of 
the  overseers  of  highways  under  our  statute ;  yet  no  case  is  to 
be  found  of  a  suit  against  these  officers  by  any  individual,  for  an 
injury  suffered  in  consequence  of  a  neglect  of  duty.  The  statute 
imposes  no  duty  for  the  neglect  of  which  an  action  vnll  lie  at 
common  law.  No  man  could  be  found  to  accept  the  trust,  if 
he  were  liable  to  such  an  action. 

The  Chakoviilor.  The  objections,  on  the  part  of  the 
plaintiff  in  c^roii  to  the  judgment,  may  be  included  in  the  two 
following,^  viz. : 

1.  That  no  action  i  will  lie  egamst  an  overseer  of  the  high- 
ways, at  the  suit  of  any  private  individual,  for  not  repairing  a 
public  bridge. 

2.  If  such  action  ctgi.be  sustained,  in  any  case,  yet  that,  in 
this  case,  no  cause  of  action  is  stated  in  the  decliu^tion,  and 
it  is  bad  after  verdict. 

Though  the  sum  in  controversy  is  small,  yet  the  principle 
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nvolved  in  the  case  is  important,  and  may  deeply  affect  every  IN  error. 
part  of  the  community.  Albany"" 

] .  I  have  examined  the  act  io  reguhUe  highways^  (sess.  36.  Jaauaxy,  laio. 
ch.  33.  1  Rev.  Stat.  501.  505.)  to  discov^  the  power  and  ^"^^^^^^^^^ 
duty  of  the  overseer,  and  the  responsibility  to  which  he  may  v. 

be  subjected.  C*ox«r. 

The  I  St  section  makes  it  the  duty  of  the  commissioners  of 
highways  to  give  directions  relative  to  the  repairing  of  the 
roads  and  bridges  within  their  respective  towns,  and  to  cause 
to  be  kept  in  repair  the  highways. and  bridges,  and  to  require 
the  overseers,  as  often  as  they  shall  deem  necessary,  to  warn 
the  people  assessed  to  work  on  highways,  to  come  and  work 
thereon,  with  such  implements,  carriages,  cattle,  and  sleds,  as 
the  commissioners  shall  direct. 

The  3d  section  makes  it  the  duty  of  the  overseers  of  high- 
ways to  repair  and  keep  in  onier  the  highways,  within  their 
road  districts,  to  warn  all  persons  assessed,  to  come  and  work 
when  required  by  the  eoiQmissioners,  to  collect  all  fines  *tod  [^447] 
commutation  money,  and  to  execute  all  such  orders  of  the 
commissioners  of  the  town  as  shall  be  given  by  them  in  con- 
fonnity  to  law. 

From  these  two  sections,  it  would  seem,  that  the  overseer 
is  a  mere  subordinate  agent  to  execute  the  orders  of  the  com- 
missioners of  highways,  and  that  his  duty,  so  far,  consists 
principally  in  warning  persons  to  work,  and  in  collecting  fines 
and  ccHnmutation  money.^  It  is,  indeed,  said  to  be  the  duty 
of  the  overseers  to  repair  and  keep  in  order  the  highways,  but 
the  first  section  had  already  made  it  the  duty  of  the  commission- 
ers to  give  directions  relative  to  the  repairing  of  roads  and 
bri4ges,  and  to  cause  the  highwaysr  and  brid^  to  be  kept  in 
r^£r.  It  cannot  have  been  intended  to  l^  the  equal  and 
concurrent  duty  of  the  commissioners  and  the  overseers  to  do 
the  same  thing ;  for  their  orders  and  acts  might  interfere  and 
come  in  collision  with  each  other.  All  the  powers  of  the  over- 
seers must,  therefore,  be  taken  to  be  subordinate  to,  and  under 
the  superior  control  of,  the  orders  of  the  commissioners,  whom 
they  are  bound  to  obey.  It  is  further  to  be  observed,  that  the 
duty  of  the  overseers  in  these  two  secti<»8  is  confined  to  the 
highways,  and  it  is  the  commissioners  alone  who  are  directed 
to  keep  in  repair  bridges  as  well  as  highways.  The  overseers 
nave  no  concern  with  bridges  erected  over  streams,  except  so 
far  as  they  are  oirected  generally  to  execute  the  orders  of  the 
commissioners.  « 

The  5th  section  directs  the  overseers  to  deliver  to  the  oom- 
-missi(mers  lists  of  the  persons  in  their  road  districts,  liable  to 
work  on  the  highways,  and  the  commissioners  are  to  assess 
the  number  of  days  each  man  is  to  work,  and  return  the  lists 
to  the  overseers.  And  if  the  assessment  should  not  be  suffi- 
cient, the  overseers  are  then  auth<mzed,  in  the  6th  section,  to 
make  another  assessment. 
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iN  ERROR,      The  8th  section  directs  commutation  money  to  be  paid  to 
ALBANY  ~  ^^®  overseer,  and  t[ie  9th  section  provides,  that  the  overseer 

Janaary,  18^.  shall  make  complaint  to  a  justice  of  all  persons  who  shall  not, 

^^g^'*^^'"'^-^  without  due  excuse,  work  according  to  notice ;  and  the  fines 

V.  to  be  collected  for  such  defaults  are  to  be  paid  to  the  overseer, 

Crozikr.     and  thi^  commutation  money,  and  these  fines,  *the  overseer  is 

f  *  448  ]       to  expend  in  improving  the  roadt  and  bridges  in  his  district. 

This  is  the  only  part  of  the  act  which  gives  the  overseer 
any  power  or  direction  as  to  bridges.  He  is  to  expend  the 
commutation  money  and  fines  which  came  into  his  hands,  on 
the  roads  and  bridges;  and  even  this  expenditure  must,  no 
doubt,  be  under  the  direction  of  the  commissioners,  who  are 
specially  charged  with  that  duty;  and  they  may,  by  the  1 1th 
section,  direct  this  money  to  another  object,  by  directing  the 
overseers  to  buy  an  iron  scraper  for  the  use  of  the  road  district. 
Again ;  by  the  13th  section,  the  overseers  are  annually  to  ac- 
count to  the  conunissioners,  of  the  persons  who  have  worked,  and 
the  number  of  days,  and  of  those  lyho  have  commuted  or  been 
fined|  and  of  the  manner  in  which  the  fines  and  conmiutation 
money  have  been  expended,  and  they  are  directed  to  pay  the 
unexpended  moneys  over  to  the  commissioners,  who  are  to 
apply  it  in  making  and  improving  the  roads  and  bridges.  The 
overseers  are  liable  to  a  penalty  of  five  dollars  for  neglecting 
to  account,  and  by  the  14th  section,  they  are  liable  to  a  penal- 
ty of  ten  dollars,  for  every  neglect  of  duty  under  the  act 
The  commissioners  recover  these  penalties,  and  are  to  apply 
them  in  making  and  improving  the  roads  and  bridges  in  the 
town. 

Here,  again,  the  commissioners  are  to  apply  the  moneys  on 
the  roads  and  bridges ;  and  it  is  U  &ct  well  worthy  of  notice, 
that  whenever  the  repairing  of  bridges  is  mentioned  in  the  act, 
.it  is  always  in  reference  to  the  duty  of  the  commissianersy  ex- 
cept in  the  single  case  of  moneys  arising  fit>m  fines  and  com- 
mutation. FrOm  the  general  provisions,  and  the  whole  policy 
of  the  act,  there  seems  to  be  no  doubt,  that  even  those  moneys 
are  to  be  expended  on  the  roads  and  bridges  under  the  orders 
of  the  commissioners.  The  superintendence  and  control  of  the 
overseers,  as  well  as  the  general  charge  and  duty  of  repairing 
bridges,  rest  with  the  commissioners.  Thus,  also,  by  the  3l8t 
section,  the  Commissioners  are  to  account  annually  to  the  su- 
pervisors for  all  the  moneys  received  firom  fines  and  commu- 
tations, or  otherwise,  and  to  report  the  impiovements  which 
have  been  made,  or  which  are  necessary  to  be  made,  on  the 
roads  and  bridges ;  and  the  moneys  which  the  board  of  super- 

[^449]  .  visors  shall  ^direct  to.be  raised  in  any  town  for  those  pur- 
poses, are  to  be  paid  to  the  overseers  of  highways  on  the  order 
of  the  commissioners.  And  again;  in  the  d3d  section,  if  the 
erection  or  repair  of  a  bridge  becomes  an  unreasonable  burthen 
on  any  town,  the  supervisors  are  to  raise  a  requisite  sum  firom 
the  county,  to  be  paid  over  to  the  commissioners  o{  the  town. 
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In  short,  it  appears, -from  a  careful   examination   ot   the  en  error. 
several  provisions  of  the  act,  that  the  commissioners,  and  not  ~alb\ny 
the  overseers,  of  highways,  are   the  responsible   persons  in  January,  1820 
respect  to  the  erection  or  repair  of  bridges.     The  overseers  ^^f^^^""'^'^^ 
have  nothing  to  do  with  bridges,  but  in  the  single  instance  in  v  " 

which  they  receive  fines  and  commutation  money,  or  other  ^"^zikr. 
money,  under  the  order  of  the  commissioners.  In  every  other 
part  of  the  act,  the  duty  of  repairing  bridges  and  expending 
money  for  that  purpose,  is  expressly  vested  in  the  commission- 
ers. The  overseers  were  i&tended  to  be  chiefly  confined  to 
highways.  They  are  to  warn  the  people  to  work  with  their 
implements  and  teams  on  the  highways.  The  construction 
or  repair  of  bridges  is  a  distinct  business.  It  is  an  act  in 
which  the  people  summoned  to  work  with  their  implements 
and  teams,  are  not  supposed  to  be  skilled.  Bridges  cannot 
be  made  or  repaired  without  money  to  purchase  materials,  as 
timber,  plank,  and  iron  ;  and  when  the  act  speaks  of  the  appli- 
cation of  money,  it  is  uniformly  to  roads  and  bridges.  The 
overseers  are  under  the  orders  of  the  commissioners,  even  in 
the  very  section  in  which  it  is  declared  to  be  their  duty  to 
repair  the  highways ;  and  they  are  subject  to  a  penalty  for 
neglecting  or  refusing  to  do  any  service  under  the  act  en- 
joined on  them  by  the  commissioners ;  and  who  are  even  to 
supply  vacancies  among  the  overseers  occasioned  by  death 
or  otherwise. 

My  conclusion,  firom  this  analysis  of  the  act,  is,  that  with 
respect  to  bridges,  at  least,  if  not  to  highways,  the  commission- 
ers, and  not  the  overseers,  are  the  persons  properly  responsible 
to  the  public.  With  respect  to  bridges,  the  duty  of  the  over- 
seers (if  any  duty  they  have  on  that  subject,  independent  of 
the  orders  of  the  commissioners)  is  to  apply  the  moneys  they 
may  receive  from  commutation  and  fines  (when  not  directed 
otherwise)  in  improving  the  roads  and  ^bridges.  It  is  not  [  *  450  ] 
bridges  alone,  but  roads  and  bridges ;  and  how  much  shall  be 
applied  to  each  distinct  object,  or  whether  all  to  one,  and 
none  to  the  other,  must  rest  in  the  judgment  and  discretion 
of  the  overseer. 

Such  a  limited  and  precarious  duty  in  the  reparation  of 
bridges  cannot,  as  I  apprehend,  afford  ground  for  a  private 
action  against  the  overseer,  from  any  and  every  person  who 
may  happen  to  be  injured  by  a  bad  bridge  within  his  district. 

When  the  law  renders  a  public  officer  liable  to  special  dam 
ages  for  neglect  of  duty,  the  cases  are  those  in  which  the  ser- 
vices of  the  officer  are  not  uncompensated  or  coerced,  but  vol- 
untary and  attended  with  compensation,  and  where  the  duty 
to  be  performed  is  entire,  absolute,  and  perfect.  Here  is  no 
absolute  duty  in  the  overseer  to  repair  bridges.  The  most 
that  can  be  said  is,  that  if  he  should  happen  to  have  money  in 
his  possession,  arising  from  such  an  accidental  source  as  fines 
and  commutation,  and  the  commissioners  shall  not  have  di- 
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IN  ERROR,  reeled  oUierwise,  that  then  he  may  apply  it  in  improving  the 
ALBANY      ^^^^  ^^^  bridges.     The  duty  is,  at  all  events,  very  imperfect, 

Jawury,  isio  and  depending  on  contingencies  for  its  creation,  and  resting 

^^'^'"'^^^'^^  much  on  discretion  in  its  performance.     The  record,  in  thb 
V.  case,  does  not  inform  us  what  particular  bridge  was  out  of  re- 

Crosikr.  pair,  nor  what  expense  was  requisite  to  improve  it.  It  only 
says,  that  a  certain  bridge,  in  the  town  of  Salem,  was  *^  broken 
and  shattered."  It  may  have  been  one  of  the  bridges  over 
the  Batten  tSU,  a  large,  and,  at  times,  a  very  impetuous 
stream,  and  we  can  hardly  suppose  a  case  under  the  statute, 
in  which  the  overseer  of  a  road  district  was  under  such  a  clear 
and  certain  duty  to  repair  a  broken  and  shattered  bridge  over 
such  a  stream,  as  to  be  l^ally  chargeable  with  all  damages, 
to  any  amount,  tiiat  travellers  might  sustain  by  reason  of  the 
bridge. 

Another  reason  why  the  repair  of  bridges  must  and  ought 
to  belons  to  the  commissioners,  is,  that  each  overseer  is  con- 
fined to  his  own  district,  and  these  districts  are  created  by  the 
connnissiotters,  and  they  alone  can  appropriate  the  moneys 
arising  under  the  act  in  such  a  manner,  as  to  render  the  btnr- 
then  of  repairing  the  bridges  fiiir  and  equal  upon  all  the  in- 
habitants of  the  iown. 

I  *  451  ]  *If  a  private  suit  will  lie  in  any  case,  for  the  recovery  of 

damages  occasioned  by  a  broken  bridge,  I  should  suppose  that 
the  commissioners  of  highways  are  the  only  persons  to  be  sued. 
Their  duty  is  to  gii>e  directions  relative  to  the  repairing  of  the 
roads  and  bridges,  and  to  cause  to  be  kept  in  repair  the  Ats*A- 
ways  and  bridges.  This  seems  to  be  a  general  duty  applicable 
at  all  times,  and  in  all  places ;  yet,  when  we  come  to  read  the 
details  of  their  duty,  we  perceive  that  it  does  not  exist  abso- 
lutely, but  arises  only  when  the  commissioners  have  money  in 
hand,  from  forfeitures  and  penalties,  or  which  has  been  paid 
over  to  them  under  the  direction  of  the  supervisors.  Except 
in  one  case,  the  commissioners  have  a  discretion  to  apply  the 
money  upon  the  roads  and  bridges ;  their  duty  does  not  go 
further  than  to  the  expenditure  of  those  particular  moneys,  and 
they  may  expend  it  upon  the  roads  and  bridges,  or' upon 
either  of  them,  as  they  shall  deem  best.  The  only  case 
in  which  money  is  to  be  exclusively  applied  to  bridges,  is 
when  the  supervisors  raise  money  on  the  county  at  large,  for 
some  particular  bridge  or  bridges,  and  then  the  appropria- 
tion must  be  specifically  applied  to  such  bridge.  And 
though  the  question,  whether  the  commissioners  might  not 
be  liable  to  a  private  suit,  is  not  now,  before  us,  I  should 
rather  be  inclined  to  think,  that  the  objection  to  such  a  suit 
applies  to  them  as  well  as  to  the  overseers.  There  is  no  cer- 
tain, stable,  id>solate  duty  in  the  case.  It  is  not  like  the  case 
of  an  individual  bound  by  a  private  statute,  or  by  a  ceitaia 
tenure,  to  keep  a  mad  or  bridge  in  repair,  nor  like  the  case  of 
turnpike  eompuites.  There,  the  duty  is  perfect,  and  binding 
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ftt  all  timefl  and  is  foiiaded  on  a  valuable  consideration.  The  lif  error. 
roads  and  bridges  must,  at  all  events,  be  kept  in  repair,  accord-  albany"" 
ing  to  ordinary  diligence.  It  is  a  condition  of  the  grant  January,  isio. 
The  duty  is  not  casual  or  contingent,  but  inevitable.  In  the  "^BTiiTLrri^ 
case,  however,  of  these  commissioners  and  overseers,  the  duty  v. 

depends  upon  a  tfain  of  circumstances ;  it  is  very  indefinite,  Crozikr. 
and  is  varied  aod  regulated  by  their  discretion.  There  is  not 
that  precision  and  certainty  of  duty,  that  ought  to  make  them 
responsible  to  individuals  to  any  extent,  and  for  any  damage. 
The  law  has  not  supplied  them  with  the  pecuniary  means,  or 
armed  *them  wilJi  the  coercive  power  requisite  to  meet  and  [  ^  459  j 
sustain  such  an  eaormous  and  dangerous  responsibility. 

The  argument  to  be  drawn  from  the  English  law,  on  this 
subject,  is  very  strong  against  the  right  of  action.  Theie 
are  officers,  under  the  English  law,  equally  as  under  ours, 
charged  with  repairing  the  roads  and  bridges ;  they  have  existed, 
and  been  known  from  ancient  times,  and  yet  there  is  no  case 
in  the  English  books,  nor  any  precedent  under  our  colony 
government,  of  any  such  private  action ;  this  affords  a  very 
strong  presumptioa,  that  no  such  action  will  lie. 

No  man  at  common  law,  says  Loid  Coke^  (2  Inst.  701.)  was 
bound  to  repair  a  bridge,  unless  he  was  charged  with  that  duty 
ander  some  condition  of  tenure  or  prescription.  The  duty  of 
repairing  bridges  belonged  to  the  county ;  and  the  remedy  at 
common  law,  for  not  repairing  a  public  bridge,  was  by  pre- 
sentment or  indictment,  in  order  to  avoid  multiplicity  of  suits. 
(2  Inst.  701.  Cro.  Car.  365.  Com.  Dig.  tit.  Chemin.  B.  3. 
2  Black.  Rep.  685.  Andrew's  Rep.  101.  285.)  The  first  Eng- 
lish statute  on  the  subject  is  the  23  H.  VIII.  c.  5.,  by  whioi 
the  general  sessions  of  the  peace  were  authorized  to  inquire 
into,  hear,  and  determine,  all  annoyances  of  bridges  broken, 
and  to  inflict  pains  on  such  as  were  charged  to  make  and 
mend  the  bridges ;  and  this  r^nedy  the  sessions  were  to  apply, 
as  the  K.  B.  had  been  used  to  do.  The  statute  further  provid- 
ed, that  if  a  bridge  was  within  any  city  or  corporate  town, 
the  inhabitants  thereof  should  make  and  repair  it ;  and  if  not, 
that  then  the  inhabitants  of  the  shire  or  county  should  do  it ; 
and  the  inhabitants  were  to  be  assessed  by  the  sessions,  for 
money  necessary  to  make  or  repair  the  bridges ;  and  the  ses- 
sions were  to  appoint  two  surveyors  to  receive  the  money,  and  see 
that  the  bridges  were  repaired,  and  to  account  to  the  sessions. 

Here  we  find,  as  early  as  Uie  time  of  king  H.  VIII.,  ofiicers 
appointed,  analogous  to  our  commissioners  or  overseers  of 
highways,  whose  duty  it  was  made  to  receive  moneys  and  re- 
pair the  bridges ;  and  yet  there  is  no  trace  of  any  private  action 
having  ever  been  brought  .against  these  surveyors.  It  was 
made  a  question,  at  Sergeant's  Inn,  long  after  this  act  *of  H.  [  *  453  ] 
VIII.,  who  ought  to  repair  bridges  and  highways,  and  how 
they  should  be  compelied ;  and  it  was  held,  that  as  to  bridges, 
Ae  county  was  chargeable  with  the  reparatioo  of  them,  aod  that 
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tN  ERROR,  the  Statute  of  22  H.  VIII.  was  but  an  affirmance  of  the  common 
law  on  that  point ;  but  it  was  observed,  that  if  a  person  was 
entitled  to  take  toll  for  passing  the  bridge,  he  was  bound  to 
repair  it,  for  he  had  the  toll  for  that  purpose,  et  qui  sentit  cam- 
modum,  sentire  debet  et  onus.  So,  a  man,  or  a  corporation, 
might  be  bound  to  repair  a  bridge,  by  reason  of  some  tenure 
or  condition  in  their  grant  of  land ;  or  if  it  was  a  private  road 
over  which  B.  had  a  passage,  B.  might  have  his  writ  de  pante 
reparanh.  But,  except  in  such  special  cases,  it  was  a 
county  burden,  both  as  to  bridges  and  highways,  and  the  rem- 
edy was  not  by  suit  against  the  surveyor  or  justices,  but  by 
presentment  or  indictment  against  the  county,  or  against  some 
individuals  thereof,  for  and  in  the  name  of  ail  the  rest.  (2 
Inst.  701.    Popham,  192.    13  Co.  37.  s.  7.) 

The  next  English  statute  on  the  subject,  was  the  2  and  3  P, 
fy  M.  ch.  8.  which  related  to  highways  only,  and  directed  the 
constables  and  churchwardens  of  each  parish  to  call  the  inhab- 
itants together  annually,  to  choose  in  each  parish,  ttoo  surveyors 
and  orderers  for  mending  highways,  who  were  bound  to  assume 
the  trust,  under  a  penalty  of  twenty  shillings,  and  who  were 
to  direct  and  order  the  persons  to  be  appointed  to  work  on 
certain  days,  to  be  named  by  the  constables  and  church- 
wardens. The  statute  then  directs  the  mode  and  manner  of  the 
work,  and  prescribes  penalties  for  default,  and  the  moneys 
arising  from  fines  and  forfeitures,  were  to  be  bestowed  upon  the 
highways. 

This  statute  contains  the  outline  and  substance  of  our  own 
act ;  and  yet  no  private  suit  was  ever  brought  against  these 
surveyors  and  orderers,  for  damages  arising  from  neglect  of 
duty. 

The  statute  of  1  Ann,  1.  c.  18.  continued  the  act  of  22  H* 
VIII.  with  some  alterations,  and,  among  other  things,  it  direct- 
ed the  general  sessions  of  the  peace  to  appoint  treasurers  to 
receive  and  apply,  under  their  direction,  the  moneys  assessed 
and  collected  for  repairing  bridges ;  and  *all  fines  and  forfeitures 
were  to  be  appropriated  for  the  same  purpose. 

The  statute  of  13  Geo.  III.  c.  78.  reduced  all  the  former 
laws  on  the  subject  of  highways  .into  one  act,  and  by  it  the 
sessions  were  to  appoint  a  surveyor  of  highways  for  each  par- 
ish with  a  salary,  and  ample  superintending  powers  relative  to 
the  highways.  The  system  of  English  law  on  the  subject  now 
is,  that  the  care  of  repairing  the  roads  belongs  to  each  parish, 
and  that  of  bridges  devolves  upon  the  county,  unless  the  county 
or  parish  can  throw  the  onus  on  some  individual,  by  reason  of 
tenure  or  prescription.  But  neither  the  surveyors,  in  respect 
to  highways,  nor  the  surveyors  or  treasurers,  in  respect  to 
bridges,  are  held  responsible  to  individuals  for  the  damages 
which  they  may  sustain  by  means  of  the  bad  or  decayed  state 
of  the  roads  or  bridges.  The  remedy,  in  both  cases,  is  by 
indictment  at  the  suit  of  the  king,  or  for  the  penalty  prescribed 
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by  the  statutes ;  and  I  apprehend  that  no  good  reason  can  /iv  error. 
be  assigned  why  the  overseer  or  commissioner  should  be  lia-     albany, 
ble  to  a  private  suit  under  our  act,  or  at  common  law,  and  yet  January,  im 
that  the  surveyor  of  highways,  under  the  English  laws,  who  is  ^^Sartiktt^ 
charged  with  a  similar  duty,  should  not  be  liable.     The  same  v.* 

rules  or  principles  of  law  are  applicable  to  both  cases.  Crozhk. 

In  the  case  of  Rmsell  v.  The  men  of  Devon,  (2  Term  Rep. 
667.)  an  attempt  was  lately  made  in  England  to  recover,  in 
a  private  suit,  damages  suffered  in  consequence  of  a  bridge 
being  out  of  repair,  and  the  attempt  was  to  charge  two  of  the 
inhabitants  of  a  county  in  behalf  of  all  the  rest.  But  it  was 
held  by  tlie  K.  B.,  that  no  civil  action  lay  against  the  inhabit- 
ants of  a  county  for  an  individual  injury,  in  consequence  of  a 
breach  of  their  public  duty.  The  county  was  not  a  corporation 
for  that  purpose,  and  had  no  corporate  fund.  The  court  re- 
ferred to  the  case  of  5  Edw,  IV.  fo.  3.  mentioned  in  Bro. 
tit.  Action  sur  le  Case,  pi.  93.  as  being  good  law,  in  which  it 
was  held,  that  if  a  highway  be  out  of  repair,  so  that  a  horse  be 
mired  and  injured,  no  action  lies  by  the  owner  against  him 
who  ought  to  repair  it,  for  it  is  a  public  matter,  and  ought  to 
be  reformed  by  presentment.  This  case,  then,  is  an  authority 
equally  to  show,  that  no  private  suit  will  lie  in  a  case  of  a  broken 
bridge,  *which  is  to  be  repaired  -by  the  county,  or  of  a  bad  [  •  455  ] 
road,  which  is  to  be  repaired  by  the  parish. .  And  when  the 
•udges  admitted  that  an  action  would  lie  by  one  individual,  for 
an  injury  sustained  by  neglect  or  default,  against  any  other 
individual  who  was  bound  to  repair  a  bridge,  they  certainly  did 
not  allude  to  the  surveyor,  or  other  public  officer  entrusted 
with  that  duty.  They  must  have  alluded  to  such  cases  as  those 
mentioned  by  Lord  Colce,  in  which  an  individual,  or  a  corpo- 
ration, may  be  bound  to  repair  a  private  bridge,  or  a  public 
bridge,  by  reason  of  tenure  or  prescription,  or  the  grant  of 
the  toll. 

We  have  every  reason  to  presume,  that  our  legislature  did 
not  intend  to  charge  the  officers,  entrusted  with  the  superin- 
tendence and  repair  of  the  public  roads  and  bridges,  with  any 
greater  responsibility,  by  private  suit,  than  the  penalty  given 
against  overseers  for  neglect  of  duty.  If  that  had  been  their 
ntention,  and  if  they  had  meant  to  introduce  a  new  rule  on 
the  subject,  I  think  the  law  would  and  ought  to  have  been 
explicit.  To  sustain  an  action,  at  this  day,  against  all 
former  practice,  is  taking  these  officers  by  surprise.  We  have 
had  our  commissioners  and  overseers  of  highways,  from  the 
first  settlement  of  the  colony ;  and  the  weight  and  responsi- 
bility of  the  trust  must  have  been  understood  and  settled  in 
public  opinion,  according  to  the  English  law.  In  1691,  the 
freeholders  of  each  town  were  directed,  by  statute,  to  choose 
annually  surveyors  and  ordcrers  of  the  work  for  amending  high- 
ways. The  very  names  of  the  officers,  we  perceive,  were 
borrowed  from  the  statute  of  Philip  fy  Mary.     Afterwards, 
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IN  ERROR,  there  were  colony  road  acts  for  almost  every  county.     Thu^^ 

"  A 1 8  AjiY     ^y  ^^  ^^^  ***  1732,  the  inhabitants  of  Svffolk  county  were  to 

Jaanary,  iftio.  mcnd  their  highways,  under  the  orders  and  directions  of  the 

^-^^v*^^*-^  commissioners  or  overseers  of  highways;  and,  by  acts,  in  1744, 

Bartlxtt    ^^^  I745j  and  1750,  each  town  in  the  other  counties,  in  the 

Ceosixr.     southern  district,  together  with  Dutchess,  Orangey  and  Albany ^ 

were  to  keep  the  roads  in  repair,  and  the  commissioners  were 

to  direct  the  overseers  to  warn  the  people  to  work;  and  if 

the  overseers    thus   neglected    to  see   the  roads  and  bridges 

mended,  they  were  liable,  for  every  neglect,  to  a  penalty  of 

[  *  456  ]       40  shillings,  which  was  to  be  applied  towards  repairing  *'^the 

same.     Under  this   colonial   usage,  founded  on    the  English 

statutes,  wc  derive  our  present  code  of  highway  regulations ; 

and  it  differs  from  the  English  in  this   particular,  that  with 

them,  the  care  of  bridges  belongs  to  the  county,  but  with  us, 

it  belones  to  each  town,  subject,  however,  to  county  aid;  when 

the  burUien  on  the  town  might  be  too  great. 

My  conclusion,  therefore,  is,  that  the  only  private  action 
against  the  overseers,  is  the  one  given  by  the  act,  which  is  for 
the  penalty  of  $  10,  arising  on  every  breach  of  duty,  and  which 
may  be  repeated,  again  and  again,  for  every  neglect.  But  it 
is  with  some  distrust  and  reluctance  that  I  have  arrived  at  this 
conclusion,  inasmuch  as  I  am  obliged  to  differ  from  the  opin- 
ion of  a  tribunal,  for  which  I  entertain  the  most  entire  respect. 
2.  But,  if  I  am  mistaken  on  this  point,  and  it  should  be  con- 
sidered by  this  court,  that  an  action  will  lie,  in  certain  cases,  by 
an  individual  against  an  overseer  of  the  highways,  for  not 
repairing  a  bridge,  then  I  am  of  opinion,  on  the  second  point, 
that  the  declaration  in  the  case  does  not  set  forth  a  sufficient 
cause  of  action ;  and  it  is  a  defect  which  is  not  cured  by  verdict, 
but  is  bad  upon  a  writ  of  error. 

The  duties  of  the  overseer  are  all  created  and  prescribed 
by  the  act  regulating  highways,  and  if  an  action  will  lie,  it  must 
be  founded  upon  a  breach  of  the  duties  there  enjoined.  The 
declaration  ought  to  have  stated  specially  the  cause  of  action 
arising  under  the  statute.  It  ought  to  have  stated  specially 
eveiT  feet  requisite  to  enable  the  court  to  judge  whether  there 
has  been  a  breach  of  duty.  This  appears  to  oe  a  sound  and 
well  settled  rule  of  pleading  in  actions  founded  upon  statute. 
( Com.  Dig.  tit.  Action  upon  Statute,  G.  !f  A.  3.  Com.  Dig. 
tit.  Pleader,  C.  76.  4  Johns.  Rep.  193.  Cole  v.  Smith.  7 
Johns.  Rep.  402.  MorreU  v.  Fuller.  8  Johns.  Rep.  218.  S.  C. 
8  Johns.  Rep.  342.  Newcomb  v.  Butterjield .) 

The  declaration  in  this  case  states,  generally,  that  the  over- 
seer neglected  his  duty,  and  wilfully  suffered  a  bridge  to  re- 
main broken,  by  means  of  which  the  plaintiff  sustained  an  in-> 
jury.  This  was  not  enough.  There  is  no  special  duty  charged, 
I  *  457  J  nor  are  the  facts  stated  from  which  a  breach  of  *duty  is  to  be 
inferred.  The  mere  fact,  that  the  defendant  was  an  overseer 
of  highways,  and  that  a  bridge  within  his  road  district  was  out 
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of  repair,  gives  no  right  of  action.  If  the  orerseer  bad  no  XAr  jbbrok. 
money,  arising  eit|ier  from  fines  or  commutation,  and  no  order,  albany 
or  if  he  had  a  contrary  order,  in  respect  to  the  bridge,  firom  the  Jauiary^  jsio 
commbsioners,  he  was  not  guilty  of  a  breach  of  duty,  though 
be  did  wilfully  suffer  the  bridge  to  remain  oat  of  repair.  He 
was  under  no  obligation,  simply  because  he  was  overseer,  to 
repair  the  bridge.  His  obligation,  if  any,  arose  from  the  means 
which  he  had  in  his  }H>wer,  and  from  which  alone  the  law  de- 
duced his  duty.  But  the  declaration  does  not  state  the  means, 
and,  therefore,  it  lays  no  foundation  for  the  duty.  This.ob- 
jection  strikes  me  as  fatal.  The  overseer  ought  to  have  had 
an  opportunity,  by  pleailing,  to  traverse  the  focts  creating  his 
particular  and  special  duty  to  repair  the  bridge,  but  the  plaid* 
tiif  deprived  him  of  that  opportunity  by  omitting  to  state  any 
such  facts.  Nor  will  it  be  sufficient  to  say,  that  the  facts  cre- 
ating his  duty  must  have  been  shown  upon  the  trial,  and  that 
we  are  now,  after  verdict,  to  presume  so.  The  court  are 
never  to  presume  a  cause  of  action,  even  after  verdict,  when 
none  appears.  A  title  defectively  set  out  may  be  cured,  but 
not  a  total  defect  of  title.  (1  SaOc,  364.  3  Mis.  275.  3 
BiifT.  1728.)  Suppose  the  declaration  had  only  stated,  that 
it  was  the  defendant's  duty  to  repair  a  certain  bridge,  and  that, 
by  the  neglect  of  such  duty,  the  plaintiff  had  lost  a  horse,  but 
had  omitted  to  state  how  it  was  his  duty,  and  had  not  even 
stated  him  to  have  been  an  overseer,  would  that  have  been 
sufficient?  Yet  we  might,  with  e^al  reason,  presume,  in  that 
case,  as  in  this,  that  the  duty,  whatever  it  was,  or  from  what* 
ever  quarter  it  arose,  must  have  been  made  out  at  the  trial,  or 
a  verdict  could  not  have  been  rendered.  Stating  the  defendant 
to  be  an  overseer,  without  saying  more,  is  not  stating  the  duty. 
The  word  overseer  might  as  well  have  been  omitted,  because 
an  overseer  is  not,  merely  as  such,  and  by  virtue  of  his  office, 
bound  to  repair  a  bridge.  He  is  only  bound,  under  special 
curcumstances,  occurring  while  he  is  in  office ;  and  it  is  those 
special  circumstances  that  create  the  duty,  and  not  the  office, 
by  itself  There  must  be  the  office,  and  there  must  be  the 
''^money,  and  they  both  must  concur  to  create  the  duty,  and  !  *  i^  ] 
the  absence  of  the  one  is  just  as  fatal  to  the  right  of  action  as 
the  absence  of  the  other. 

The  rule,  on  this  subject,  is  well  stated  by  Lord  Ch.  B.  Oil- 
beriy  {Hist.  C.  PL  139.)  when  he  says,  that "  if  any  thing 
essential  to  the  plaintiff's  action  be  not  set  forth  there,  though 
the  verdict  be  found  for  him,  he  cannot  have  judgment,  be- 
cause, if  the  essential  part  of  the  declaration  be  not  put  in 
issue,  the  verdict  can  have  no  relation  to  it,  and  if  it  had  been 
put  in  issue,  it  might  have  been  found  false.  And  such  mat* 
ter,  as  is  Uie  foundation  of  the  action,  not  being  alleged, 
there  is  no  ground  for  the  judgment ;  as  if  an  action  of  tres* 
pass  be  brought  by  a  master  for  beating  his  servant,  and  it 
does  not  say,  per  quod  serviiium  amisity  this  is  ill  after  verdict 
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fjv  ERROR.  Whatever  is  essential  to  the  gist  of  the  action,  and  cannot 
ALBANY     ^  cured  by  verdict,  are  such  substantial  facts  as  must  be  laid, 

r«nuaiy,  isb.  SO   that  the  defendant  may  traverse   them   distinctly,  if  he 

^"^^^^^^^^^^  pleases ;  for,  as  he  may  traverse  the  whole,  so  he  may  traverse 
V.  each  substantial  part,  in  order  to  put  the  weight  of  the  cause 

.Crozikr.     upon  any  tiling  that  will  put  an  end  to  it." 

On  the  other  hand,  those  defects,  or  omissions,  in  pleading, 
which  are  cured  by  the  verdict,  are  those  necessary  circum- 
stances which  are  implied  by  law,  and  which  inevitably  follow 
from  the  substantial  fact  charged.  Thus,  where  it  is  pleaded, ' 
that  land  was  assigned  for  dower,  it  is  not  necessary  to  say  it 
was  by  metes  and  bounds,  for  that  follows  of  course,  as  includ 
ed  in  a  lawful  assignment ;  and  where  it  is  pleaded  that  the 
sheriff  made  his  warrant,  it  is  presumed  to  have  been  under 
seal,  for  it  could  not  have  been  a  warrant  if  it  was  not ;  and 
if  a  man  avers  he  is  heir  to  A.j  the  death  of  A.  is  implied,  for 
there  could  be  no  heir  if  he  were  living. 

There  are  some  important  cases  to  which  I  may  refer,  as  a 
further  and  more  full  and  complete  illustration  of  these  dis- 
tinctions. 

In  Rtishton  v.  Atpinaly  (Doug,  679.)  the  suit  was  against 
the  endorsor  of  a  bill  of  exchange,  and  the  declaration  stated, 
that  the  acceptor  had  accepted,  and,  according  to  his  accept- 

[  *  459  ]  ance,  on  request,  had  refused  to  pay,  of  all  *which  the  defend- 
ant had  notice  on  the  day  of  the  date.  This  was  a  mistake 
in  the  pleading,  for  the  bill  was  payable  in  three  months 
after  date.  On  error  to  the  K.  B.,  after  verdict,  it  was  con- 
tended, on  one  side,  that  the  facts  of  the  demand  and  notice 
were  circumstances,  without  which  the  jury  would  not  have 
found  for  the  plaintiff,  and  it  must  now  be  presumed  that  they 
were  proved  to  have  been  made  at  the  proper  time.  But  to 
this  it  was  replied,  that  if  the  rule  be  carried  so  far,  a  writ  of 
error  could  never  be  supported  in  any  case  after  verdict.  The 
court  would  intend,  that  facts  imperfectly  stated  had  been  com- 
pletely proved,  but  they  never  could  presume,  that  a  material 
&ct,  which  was  not  at  all  stated,  had  been  proved.  Lord 
Mansfield,  in  giving  the  opinion  of  the  court,  in  fiivor  of  revers- 
ing the  judgment,  observed,  that  in  looking  into  the  cases,  he 
found  the  rule  to  be,  that  where  the  plaintiff  had  stated  his 
ground  of  action  defectively  or  inaccurately,  the  circumstances 
requisite  to  complete  the  title  so  imperfectly  stated,  must 
be  proved  at  the  trial,  and  it  is  a  fair  presumption,  after  verdict, 
that  they  were  proved.  But  if  he  omits  to  state  his  title,  it 
need  not  be  proved,  and  there  is  no  room  for  presumption. 
That  in  the  case  before  him,  it  was  not  requisite  to  prove  either 
a  demand  on  the  acceptor,  or  notice  to  the  endorsor,  because 
they  were  not  laid  in  the  declaration,  nor  were  they  circum- 
stances necessary  to  any  of  the  facts  charged.  He  referred  for 
illustration  to  the  case  of  Hitchin  v.  Stevens,  (2  Shotp.  233.) 
where  the  grant  of  a  reversion  was  stated  without  attornment ; 
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but  as  the  attornment  was  a  necessary  ceremony  to  give  effect  ^^  error, 
to  tne  grant,  it  was  presumed  to  have  been  proved.     He  re-     Albany, 
ferred,  also,  to  the  cose  of  Buxendin  v.  Sharp,  (2  Salk.  662.^  ^^^^f  isio. 
where  the  plaintiff  declared,  that  the  defendant  kept  a  bull  ^bartlett^ 
that  used  to  run  at  men,  but  the  scienter  having  been  oniitted  ▼• 

in  the  declaration,  it  was  held  bad  after  verdict,  for  the  action     ^"<'*'**' 
would  not  lie  unless  the  owner  knew  of  this  quality  in  the  bull ; 
and  it  was  not  to  be  intended  to  have  been  proved  at  the  trial, 
because  it  was  not  charged. 

It  appears  to  me,  that  the  declaration,  in  the  present  case, 
is  more  thoroughly  defective  than  in  any  of  the  cases  which 
have  been  mentioned.  It  is  only  stated,  that  the  defendant, 
*'^not  regarding  his  duty  as  overseer,  did  not  repair  the  bridge  ;  [  *  460  , 
but  there  is  no  fact  charged,  to  show  that  it  was  his  duty  more 
than  the  duty  of  any  other  man.  It  might  as  well  have  said,  that, 
being  supervisor,  or  commissioner,  or  justice,  or  constable,  he 
disregarded  his  duty,  and  suffered  the  bridge  to  remain  broken. 
There  is  nothing  in  the  statute  to  make  it  his  duty  to  repair 
bridges,  unless  he  happens  to  receive  moneys  by  fines  or  com- 
mutation, or  under  the  order  of  the  commissioners,  and  no 
such  &ct  is  charged ;  and  it  being  a  substantive  fact  by  itself, 
and  not  necessarily  implied  in  the  fact  charged  of  his  being  an 
overseer,  it  is  not  to  be  presumed  to  have  been  proved. 

The  case  of  Spieres  v.  Parker,  (1  Term  Rep,  I41.J  is  another 
pertinent  decision  on  this  subject.  It  was  an  action  of  debt 
under  the  statute  of  19  G,  2,  for  a  penalty  for  impressing  a 
seaman,  and  the  declaration  contained  an  averment,  that  the 
seaman  had  not  deserted  from  his  majesty* s  ship  Diamond,  A 
motion  was  made  in  arrest  of  judgment  after  verdict,  on  the 
ground,  that  the  declaration  ought  to  haVe  followed  the  statute, 
and  averred,  that  the  seaman  had  not  before  deserted  from  any 
of  his  majcsty^s  ships  of  roar.  The  objection  prevailed,  and 
Mr.  J.  Bvller  observed,  "  that  nothing  was  to  be  presumed 
after  verdict,  but  what  was  expressly  stated  in  the  declaration, 
or  what  was  necessarily  implied  from  the  facts  which  were 
stated.''  He  said  he  knew  of  no  decision  against  that  rule,  and 
he  gave  a  femiliar  instance  of  an  exception  to  it,  in  the  case  of  a 
feoffment  pleaded  without  livery,  where  the  livery  is  implied, 
because  it  was  a  necessan/  part  of  a  feoffment.  He  made  similar 
remarks  in  the  subsequent  case  of  Bishop  v.  Haywara,  (4  Term 
Rep,  470.)  in  which  he  said,  that  "  we  were  bound  to  look  at 
the  title  which  the  plaintiff  himself  had  stated,  beyond  which 
no  presumption  could  be  admitted.  The  cases  of  presump- 
tion are,  where  the  plaintiff  has  stated  a  case  defective  in  form, 
but  not  where  he  has  shown  a  title  defective  in  itself,  and  on 
the  fiice  of  it." 

For  these  reasons,  as  it  appears  to  me,  the  declaration  did 
not  state  any  facts  requisite  to  show,  that  the  overseer  was 
bound  to  repair  the  bridge,  and  that,  consequently,  the  judg- 
ment is  erroneous,  even  admitting  that  the  overseer  *might,       [  *  461  ] 
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IN  EEMOR,  under  certain  circumstanoefly  be  responsible  in  a  private  actXMi 

ALBAI9T,     fojr  neglect  of  duty. 
JtMiary,  1810.      In  either  view  of  the  case,  then,  whether  we  look  to  the 
'  ^Yate^  nature  of  tbe  action,  or  to  the  manner  in  which  the  party  has 
V.  stated  his  complaint,  I  am  of  opinion,  the  jud^ent  is  erro- 

RvMSLL.     neous,  and  oi^ght  to  be  reversed. 

/uwaryiOfA.  This  being  the  unaninous  opinion  of  the  court,  it  was 
thereupon  ordered  and  adjudged,  that  the  judgment  of  tbe 
Supreme  Court  be  reversed,  Sic* 

Judgment  of  reversaL 


Christopher  C.  YateSj  plaintiff  in  error^ 

against 
William  Russell,  defendant  in  error. 

Where  a  case  IN  ERROR  to  the  Supreme  Court.  The  action  in  the 
•ci,  l[l^%.  ^R.  court  below  was  brought  by  the  defendant  in  error,  against  the 
£.616. 3'>  sess.  plaintiff  in  error,  for  criminal  conversation  with  the  defendant's 
Rev.  si^,  sai!  ^^^®*  '^^  declaration  was  in  the  usual  form,  to  which  the 
^  39.)  is  refer-  defendant  pleaded  not  ffuilty.  A  venire  was  awarded  to  try 
thai  Kjudgmttu  ^^^  ^^suc  joined  between  the  parties  at  the  Albany  circuit,  in 
cannoi  be  en-  Auguit  last ;  but  before  the  time  of  trial,  the  parties,  by  an 
report  of'rerert  agreement  in  writing,  mutually  consented  to  refer  the  cause 
ees ;  bat  tbe  to  three  pcrsoiis,  named  by  them,  as  referees,  who,  or  any  two 
a^mi!^  on  of  them,  should  report,*with  all  convenient  speed,  so  that  judg- 
making  the  sub-  men t  may  be  entered  thereon  at  the  next  term.  In  October 
r  *  462  1™  *  term,  a  rule  was  entered  in  the  Supreme  Court,  *reciting  this 
of  court.  agreement,  and  ordering  the  reference  accordingly.     On  the 

But  if  parties  24th  of  October^  the  report  of  the  referees  in  the  cause  was 
referable*  under  signcd  by  two  of  the  rcfcrecs,  which  stated,  that  the  subscribers 
the  statute,  by  having  been  appointed,  by  a  rule  of  the  court,  referees,  &c., 
peement  ^"ex^  oud  having  heard  the  proofs  aud  allegations  of  the  parties,  they 
pressiy  consent  ^^rc  of  opiuion,  that  the  plaintiiT  ought  to  recover  of  the  de- 
aruie^refer-  fcudant  the  sum  of  three  thousand  dollars  dams^s,  besides 
*"d*ihatT^ir*-  ^^^^  5  *"^  they,  therefore,  reported  the  same  to  be  due  from 
ment'^niay  £  the  defendant  to  the  plaintiff;  and  on  the  same  day,  tins  report 
re^^'rtof rh"ere^  ^^  died,  and  a  rule  for  final  judgment  thereon  entered  in  the 
cree^  all  error  court  bcIow.     The  rtcwd  was  entered  up  in  due  form  as  in 

is  cured  or  taken 
away    by    this 

con.«cnt,  and  a  juilpnent  oa  a  report  of  the  rofarees,  panuaot  to  tnch  agreeBeni,  ts  at  valid  a«  al 
entered  on  a  verdict. 

Where,  by  tlie  agreement  of  the  parties,  a  cause  was  referred  to  thret  referees,  who,  or  any  two  of  Cbeniy 
were  to  report,  ami  two  only  of  the  referees,  signed  tbe  report,  which  stated  that  the  subscridtrt  having 
heard  the  proofs  and  allegations  of  the  parties,  find,  &c.  on  a  writ  of  error  brought  on  a  judgment  entered 
on  the  report,  it  will  be  presumed,  that  all  the  referees  met  and  heard  the  parties,  though  two  only  signed 
the  report,  nothing  appearing  to  the  contrary  on  the  recpfd.  But  if  the  fact  were  oiheiwise,  the  obieclion 
ought  to  be  raised  m  the  court  below,  on  the  coming  in  of  the  report,  not  in  the  court  of  errors,  who  can 
loA  only  to  the  r«c«r«{.  -•  r-   ;  r 
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cases  where  causes  are  regularly  referred,  by  the  order  ot  the  fly  error. 
court,  pursuant  to  the  .statute.     A  writ  of  error  was  brought     albany 
by  the  defeadant  beiow  to  reverse  the  judgment.  JwuM-y,  jsio 

Henry,  for  the  plaintiff  in  error,  contended,  1.  That  this 
was  not  a  case  referable  by  statute ;  and  that  the  coifrt  below 
would  take  notice  of  the  report  of  referees  no  fiirther  than  to 
compel  a  compliance  with  it,  by  an  attachment,  the  reference 
having  been  made  a  rule  of  court,  by  consent  of  the  parties. 
The  report  is  no  foundation  for  a  judgment  of  the  couK,  which 
is  to  aifect  the  lands  and  tenements  of  the  defendant,  or,  by 
an  execution,  to  search  for  bis  goods.  The  party  can  only 
be  attached  for  his  contempt  in  refusing  obedience  to  the  rule 
of  court.  (1  Salk.Ti,  Davila  v.  Almansar,  Kyd  on  Awards, 
313,314,  2d  ed.) 

2.  The  cause  was  referred  to  three  referees  jointly,  two  of 
whom  might  report.  Their  authority  must  be  strictly  pursued. 
Now  it  appears  from  the  report,  that  the  two  referees  only, 
who  signed  the  report,  heard  the  parties  and  decided  the  case. 
(11  Johns.  Rep.  402.  M^Inroy  v.  Bejudid.)  It  should  appear, 
that  all  the  referees  met  together  and  beard  the  allegations  and 
proofs  of  the  parties ;  and  then  any  two  of  them  might  have 
made  the  report.  The  report  or  award,  therefore,  is  not  pursu- 
ant to  the  submission. 

Van  Vechten,  contra.  1.  It  is  true,  that  this  was  not  a 
reference  under  the  statute,  but  at  common  law.  The  act 
^requires  that  the  three  referees  should  hear  the  allegations  [  *  46  !  ] 
and  proofs  of  the  parties,  though  any  two  of  them  may  decide ; 
and  in  the  case  of  M'lnroy  v.  Benedict,  the  court  put  it  upon 
the  statute.  But  at  common  law,  it  is  sufficient  that  all  the 
referees  or  arbitrators  have  due  notice  to  meet,  and  if  any  one 
of  them  does  not  choose  to  attend,  the  other  two  may  proceed 
to  hear  the  parties  without  him.  It  is  sufficient,  then,  if  it 
appears,  that  all  the  referees  had  notice  to  attend,  or  were,  in 
fact,  pre  e  it,  though  only  two  signed  the  report.  This  ob- 
jection rests  on  a  matter  of  fact,  not  necessary  to  be  set  forth 
HI  the  report  itself,  but  may  be  inquired  into  by  the  court  where 
the  reference  was  made.  {Kyd  on  Awards,  106,  107.  Cro. 
Jac.  100.  278.  WUles's  Rep.  217, 218.)  The  objection  might 
have  been  made  in  the  court  below,  and  if  it  had  been  substan-* 
tiated,  the  court  would  have  set  aside  the  report.  For,  although 
this  is  not  a  case  to  be  referred  under  the  statute,  yet  the  par- 
ties, by  their  agreement,  may  bring  it  bcsfore  the  court,  who 
will  take  notice  of  such  agreement,  and  compel  the  parties  to 
observe  it. 

Again ;  the  report  states,  that  the  subscribers  to  it  heard  the 
proofs  and  allegations  of  the  parties  ;  and  it  is,  therefore,  to  be 
inferred,  that  both  parties  consented  to  a  hearing  before  the 
two  referees  who  subscribed  to  the  report.     Besides,  this  objec- 
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iN  ERROR,  lion  ought  to  have  been  made  in  the  court  below,  where  n 
ALBANY,    might  have  been  met  and  repelled ;  and  it  is  not  to  be  listened 

Jaiiuary.  ISJH).  to  in  tilis  court.     It  has  been  said,  that  no  judgment  can  be 
~    '  entered  on  such  report ;  if  so,  then  no  writ  of  error  can  lie. 

2.  It  is  objected  further,  that  this  not  being  a  case  referable 
under  the  statute,  the  Supreme  Court  had  no  cognizance  of  it, 
and  no  judgment  could  be  entered  upon  the  report  in  that 
court.  Was  it  not  lawful  for  the  parties  to  agree  that  three 
men,  mutually  chosen,  should  decide  the  controversy  between 
them,  instead  of  a  jury  ?  Was  it  not  lawful,  also,  for  the  par- 
ties to  agree  that  a  judgment  of  the  Supreme  Court  should  be 
entered  on  the  report  of  those  referees  ?  It  can  violate  no  rule 
of  law  or  public  policy.  Must  not  the  parties,  then,  be  bound 
and  concluded  by  their  agreement?     And  does  not  consent 

I  *  464  ]  take  away  error  ?  If  *lhere  had  been  no  agreement  between 
the  parties  to  have  a  judgment  entered,  or  as  to  the  mode  of 
enforcing  the  report  of  the  referees,  then  the  Supreme  Court 
could  only  have  enforced  it  by  an  attachment.  The  agreement 
being  lawful,  it  is  to  have  the  same  effect  as  4i  cognovit  actionem. 
It  is  a  case  in  which  the  maxim,  consensus  tollit  err  or  em  ^  applies 
with  peculiar  force.  If  a  venire  facias  be  awarded  to  coroners, 
when  it  ought  to  be  to  the  sheriff,  or  the  visne  come  out  of  a 
wrong  place,  if  it  be  by  consent  of  parties,  and  so  entered  of 
record,  it  will  stand  good.  (2  Bac,  Abr.  496.  tit  Error^  (K. 
6.)  Where  a  party  who  agreed,  under  a  consolidation  rule, 
not  to  bring  a  writ  of  error,  it  was  held,  that  he  could  not  bring 
one,  though  there  was  manifest  error  on  the  record.  {Camden 
V.  Edie,  I  H.  BL  Rep.  21.)  So,  executors  against  whom  a 
scire  facias  is  sued  out  to  recover  damages  assessed  en  an  in- 
terlocutory judgment  against  the  testator,  in  his  life  time,  can- 
not bring  error,  if  the  testator's  attorney  agreed  for  him,  that 
no  writ  of  error  should  be  brought  in  that  action.  (Executors 
of  Wright  V.  Nutt,  1  Term  Rep,  388.)  It  is  for  this  court  to 
say,  whether  they  will  permit  a  party  to  bring  a  writ  of  error, 
in  direct  violation  of  his  deliberate  and  solemn  agreement. 

Henry,  in  reply.  This  court  can  decide  only  upon  the  rec- 
ord brought  before  them.  They  cannot  look  beyond  it,  for 
any  thing  which  might  supply  its  defects.  The  authority  given 
by  the  agreement  was  to  three  referees.  It  must  appear  from 
the  report  itself,  that  all  three  met  and  heard  the  parties ;  the 
matter  cannot  be  helped  by  intendment.  How  is  this  court 
to  know  that  the  defendant  could,  by  proof  extrinsic  to  the  iCc 
ord,  show  that  the  three  referees  heard  the  parties  ?  This  is  an 
error  in  substance,  and  is  not  aided  by  the  statute  of  jeofails. 

But  it  is  said,  that  the  consent  of  the  parties  takes  away  the 
error.  Consent  of  parties  cannot  take  away  or  subvert  the  es- 
tablished principles  of  the  common  law.  Consent  cannot  in- 
troduce arbitrators  instead  of  the  regular  courts  of  justice. 
Consent  cannot  take  away  error  where  it  is  against  a  funda« 
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mental  point  of  the  common  law.    (10  Viri;  Abr,  11.  T.  b.  pi.  in  error 
4.  GodL  429,  430.)   It  is  said,  that  *there  is  a  consent  that  a    albanv, 
judgment  may  be  entered ;  not,  however,  as  on  a  verdict,  but  January,  isio 
in  such  a  manner  as,  by  the  common  law,  the  report  could  be  ^"^^^tkT^^ 
enforced,  that  is,  by  an  attachment.  v. ' 

KUSSBI>L 

The  Chancellor.  The  action  in  the  Supreme  Court  was 
brought  for  criminal  conversation  with  the  plaintiffs  wife,  and 
after  issue  joined,  and  a  venire  awarded,  the  parties,  by  their 
attorneys,  agreed  in  writing,  that  a  rule  be  entered,  by  consent, 
to  refer  the  cause  to  three  persons  named,  who,  or  any  two  of 
them,  were  to  report  with  all  convenient  speed,  '^  so  that  judg- 
ment mightbe  entered  thereon  at  the  then  next  term."  The  rule 
was  accordingly  entered,  and  two  of  the  referees,  after  having 
heard  the  proofs  and  allegations  of  the  parties,  reported  a  sum 
in  favor  of  the  plaintiff,  and  judgment  was  entered  thereon  at 
the  next  term  according  to  the  consent  rule. 

Upon  this  short  and  plain  case,  a  writ  of  error  is  brought,  and 
it  is  alleged  in  support  of  it, 

1 .  That  the  reference  was  in  a  case  not  within  the  act,  and, 
consequently,  that  judgment  could  not  be  entered  upon  the 
report  of  the  referees. 

2.  That  the  report  did  not  warrant  the  judgment,  even  if  it 
had  been  in  a  case  within  the  act,  because  it  does  not  appear 
'hat  all  the  referees  met,  and  heard  the  proofs  and  allegations 
>f  the  parties. 

1.  There  is  no  doubt  that  the  case  w*as  not  within  the  act,  (a) 
authorizing  the  court  with  or  without  the  consent  of  parties 
to  refer  certain  causes  to  referees;  but  the  question  is, 
whether  either  party  can  be  permitted  to  allege  for  error  a  rule 
for  reference,  and  a  judgment  on  the  report,  when  the  reference 
and  the  judgment  were  in  pursuance  of  his  own  consent  in 
writing.  It  was  agreed  by  the  parties,  by  their  respective  at- 
torneys, that  a  rule  should  be  entered  to  refer  the  cause  to  three 
referees,  and  that  they,  or  any  two  of  them,  report  with  all 
convenient  speed,  so  that  judgment  might  be  entered  thereon 
at  the  next  term.  This  agreement  in  writing,  subscribed  by 
the  attorneys,  was  acted  upon,  and  carried  duly  into  effect. 
It  is  not  pretended  there  was  any  imposition  or  collusion  in  the 
case.  It  was  an  ^agreement  made  in  good  feith,  and  -I  think  [  *  466  ] 
that  good  faith  requires  thSit  it  should  be  truly  and  accurately 
observed.  When  the  agreement  mentioned  that  judgment 
might  be  entered  upon  the  report,  it  meant  a  regular  technical 
judgment,  as  is  entered  in  other  cases  upon  the  report  of  ref- 
erees. The  words  are  not  susceptible  of  any  other  meaning, 
nor  ought  we  to  impute  any  other  meaning  to  the  terms,  es- 
pecially when  they  are  used  by  professional  men  in  the  ordi- 
nary course  of  a  suit.  I  am,  therefore,  of  the  opinion,  that  a 
party  to  that  agreement  must  be  held  to  be  concluded  by  it, 

(a)  IJf.R  L.  516.    36  lets.  c.  66.  §  2.    2  Rw,  Suu.  384.  §  39. 
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fjv  ERiiojL  and  that  he  cannot  now  allege,  that  the  reference  and  judgment 
ALBANY     ^^^  not  warranted  by  law.     I  think  that  it  would  be  estab- 

/tmuiry.  isi).  lishing  a  precedent  that  might  be  very  pernicious  in  its  conse- 
quences. There  might  be,  and  no  doubt  were,  very  good  and 
sufficient  reasons  in  the  minds  of  the  parlies,  for  withdrawing 
from  a  public  trial  so  painful  and  distressing  an  investigation 
as  an  action  for  adultery  involves  ;  and  I  see  no  good  reason 
why  the  agreement  of  the  parties  to  withdraw  the  trial  from  a 
jury  to  a  more  retired  examination,  before  well  selected  ref- 
erees, should  be  discountenanced  or  rejected. 

The  doctrine  established  in  analogous  cases,  apf>ears  to  war- 
rant the  entry  of  judgment  by  consent  in  a  case  like  this,  and 
I  am  sure  that  common  sense  does  not  revolt  at  it. 

In  one  of  the  resolutions  of  the  Court  of  K.  B.  in  Dormer' t 
case  (6  Co.  Rep.  40.)  it  was  stated  to  be  the  law,  that  if  twelve 
jurors  be  sworn,  and  one  depart,  another  may  be  sworn  by 
consent  to  supply  his  place,  and  34  JBr/ir.  III.  was  referred  to, 
So  it  was  said  that  if  the  parties  in  a  real  action  cont^ent  to 
dispense  with  the  legal  qualifications  of  two  of  the  four  electors  of 
the  grand  asrize,  it  was  good  ;  and  the  court  adopted  the  max- 
im, that  consensus  tollit  errorem;  "  and  divers  other  cases  were 
put,"  says  Lord  Coke,  "  where  consent  of  the  parties  shall  alter 
the  form  and  course  of  the  law."  So,  in  Turner  v.  Bamaby^ 
(12  Mod.  564.)  the  attorneys  of  the  parties  named  the  jurors 
to  be  returned  by  the  sheriiF,  and  bring  by  consent,  it  was  held 

f:ood  ;  and  the  like  assent,  in  a  like  case,  was  held  valid  in  6  R. 
I.  {Challen^ey  102.  cited  in  Viner,  tit.  JSJrror,  Z.  6.  5.)     And 
in  a  writ  of^  right,  according  to  Dodderidge,  J.,  {Palm.  Rep, 
[  •  467  ]       100.)  •the  parties  may  agree  that  the  trial  be  by  twelve  common 
jurors,  and  not  by  the  grand  assize  of  sixteen  jurors,  which  is 
the  number  established  by  law  in  that  action. 

These  cases,  which  I  have  referred  to,  are  taken  principally 
from  the  ancient  law,  and  they  are  all  cases  in  which  the  con- 
sent of  parties  was  applied  to  vary  the  regular  and  et^tabiished 
mode  of  trial  by  jury.  To  take  another  juror,  without  necessity, 
afler  the  twelve  have  been  sworn,  or  to  dispense  with  the  legal 
qualifications  of  jurors,  or  to  allow  the  parties  to  select  the  jury, 
or  to  reduce  the  grand  assize  fi'om  sixteen  to  twelve  men, 
is  a  stretch  of  power  almost  equal  to  the  taking  of  three  ref- 
erees, instead  of  the  twelve  jurors ;  yet  all  those  acts  have  been 
held  good,  when  done  by  consent,  and  that  too  in  ancient  times, 
when  the  forms  of  law  were  adhered  to  with  great  strictness,  and 
when  the  courts  were  not  much  disposed  to  indulge  in  very 
liberal  and  enlightened  views  of  justice. 

In  Hall  V.  MRster,  (1  Salic.  84.)  it  is  said,  that  if  a  rule  be 
made  at  Nisi  Prius,  to  refer  a  matter  to  three  of  the  jury,  and 
that  the  plaintiff  shall  have  a  verdict  for  his  security,  the  plain- 
tiff may  either  enter  up  judgment  on  the  verdict,  or  have  an 
attachment  for  not  obeying  the  rule  of  court,  and  this  was  said 
by  the  bar  to  be  the  constant  practice. 
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The  rerdict,  under  that*  practice,  must   have  been  a  mere  in  error, 
matter  of  form,  and  entered  by  consent  without  proof;  and  yet     albany  " 
a  judgment  is  entered  upon  that  verdict,  and  the  plaintilSr  has  January,  lab. 
his  election  to  enforce  the  payment  <^the  sura  awarded  by  the       ~ 
three  jurors,  either  by  judgment  and  execution,  or  by  an  attach- 
ment under  the  rule  of  reference.     Though  two  of  the  judges 
doubted  in  that  case,  yet  there  was  no  disallowance  of  the  prac- 
tice, and  there- is  no  dTflference  in  substance  between  that  case 
and  this.     In  both  cases,  the  parties  take  the  cause  from  the 
jury,  and  agree  to  refer  it  to  three  men ;  and  in  both  cases,  a 
judgment  is  entered  by  consent,  the  better  to  secure  the  sum 
awarded,  or  reported.     The  only  difTerence  between  the  cases 
is,  that  in  the  one  in  Lord  HolVs  time,  the  parties  agree  to  ea- 
t^r  a  formal  verdict  to  precede  the  judgment,  and  in  this  case, 
the  parties  agree  that  judgment  may  be  entered  upon  the  re- 
port as  in  other  cases  of  reference.     The  difference  is  *merely      [  *  468  ] 
nominal,  and  cannot  vary  the  force  and  efficacy  of  the  assent 
of  the  parties. 

We  are  well  warranted,  then,  under  the  principles  and  usages 
of  the  English  law,  to  consider  the  judgment  entered  upon 
the  report  of  the  referees  as  valid,  and  that  what  otherwise 
might  have  been  error,  is  cured,  or  taken  away,  by  the  express 
agreement. 

The  late  cases  in  the  English  courts  consider  these  agree- 
ments of  the  parties,  in  the  progress  of  a  cause,  to  be  highly 
obligatory,  and  they  will  not  suffer  them  to  be  violated.  It 
has  been  repeatedly  held,  {Wright  v.  Nm,  1  Term  Rep.  388. 
Camden  v.  Edie^  1  H.  BL  21.^  that  if  a  party  agree  that  no 
writ  of  error  shall  be  brought,  he  is  bound  by  it,  though  there 
be  manifest  error ;  and  to  bring  one  would  be  acting  contrary 
to  good  faith.  '^  It  is  contrary  to  justice,"  said  Lord  Lough-- 
borough^  '^  to  permit  the  defendant  to  proceed  in  his  writ  of 
error,  since  he  has,  by  his  own  act  and  consent,  prevented  the 
plaintiff  from  pursuing  the  common  course  of  law."  So,  in  this 
case,  it  is  very  probable,  that  the  consent  of  the  defendant  to  a 
reference,  and  to  have  judgment  entered  upon  the  report,  may 
have  prevented  the  plaintiff  below  from  going  on  regularly  to 
a  trial,  verdict  and  judgment.  It  is  very  possible  that  the  stip- 
ulation to  have  judgment  entered  upon  the  report,  was  the  great 
inducement  to  the  consent  to  the  rule  of  reference,  and  this 
considemtion  strikingly  illustrates  the  danger  of  permitting 
these  agreements  to  be  disregarded,  and  the  wisdom  and  policy 
of  the  old  rule,  of  liberally  recognizing  the  healing  influence  of 
these  acts  of  consent,  when  the  parties  agreed  that  judg- 
ment might  be  entered  on  the  report,  they  certainly  must  have 
understood  each  other  that  the  judgment  was  not,  for  that 
cause,  to  be  deemed  erroneous. 

I  am,  accordingly,  of  opinion,  that  the  reference  and  report, 
and  judgment  entered  thereon,  being  all  acts  founded  on  con* 
sent  appearing  upon  record,  are  valid. 
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Yates 

V. 

Russell 

[•469] 


IN  ERROR.      2.  But  admitting  the  proceediitg  to  be  regular,  it  is  next 
ALBANY      ^^^5  ^^^^  *^  ^^^^  ^^^  appear  tliat  all  the  referees  met  and  heard 

iaimary,  1820.  the  parties.     The  answer  to  that  objection  is  easy  and  decisive. 
~  We  are  to  presume  that  all  the  referees  met,  as  nothing  appears 

to  gainsay  it.  The  parties  appeared  before  *the  referees,  for 
the  report  states,  that  their  allegations  and  proofs  were  heard, 
and  if  all  the  referees  did  not  assemble,  the  objection  ought  to 
have  been  raised  in  the  Supreme  Court,  or  bi^en  made  to  ap- 
pear by  affidavit,  or  a  certificate  of  the  referees,  on  the  coming 
in  of  the  report.  No  such  objection  can  be  rsused  here,  for 
we  can  only  look  to  the  record,  and  there  no  such  objection 
can  be  found,  nor  is  there  any  fact  to  supp>ort  it ;  and  it  prob- 
ably has  no  foundation  in  fact.  By  the  terms  of  the  rule,  any 
two  of  the  referees  were  competent  to  report. 

The  reasons  assigned  in  support  of  the  writ  of  error  are  not 
well  founded,  and  the  judgment  ought,  therefore,  to  be 
affirmed. 

This  being  the  unanimous  opinion  of  the  court,  it  was 
thereupon  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  Supreme  Court,  in  this  cause,  be  affirmed ;  and 
that  the  plaintifi*  in  error  pay  to  the  defendant  in  error,  for  his 
costs  and  charges,  &c.,  and  that  the  record  be  remitted,  &c. 

Judgment  of  affirmance,  (a) 

(a)  Where  the  parties  in  replevin,  in  a  court  of  common  pleas,  i^eed  in 
writini^  to  refer  the  cause  to  B.,  to  be  determined  by  him,  upon  Icff&i  principles ; 
and,  thereupon,  a  rule  was  entered,  tliat  tlie  cause  be  referred  to  £.,  to  be  beard 
and  determined  by  him,  «&c..  and  B.  made  his  report  to  the  court  below,  on  which 
the  court  gave  judgment ;  Held,  that  this  not  being  a  case  referable  under  the 
statute,  but  a  mere  voluntary  submission  to  the  arbitrament  of  B.,  it  was  a  dis- 
continuance of  the  suit,  and  the  court  below  having  no  jurisdiction  afterwards, 
the  judgment  on  the  report  and  award,  was  erroneous.  Camp  v.  Rootf  18  Johns. 
Rep.  22.  Hopkins  v.  Ftynrif  7  Cowent  526.  Hopkins  v.  BankSf  Ibid.  650.  Den' 
ning  V.  Smilhj  2  WcnddVs  Rep.  303.  Rathbone  v.  Ijiunshury^  Ibid.  595.  CuHis 
V.  Staring,  4  WenddVs  Rep.  108.  Stafford  v.  Heskcth,  1  Wendell's  Rep.  71. 
Clevelanav.  Hunter,  Ibid.  104.  Johnson  v.  Parvuiy,  ante,  129.  Jhrmstrong  r 
Percy,  5  WsndeWs  Rep.  535. 


hnuarif    lOth, 
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IN  ERROR, 


ALBANY, 

Aaron  Henry,  plaintiff  in  error ^  January,  1820 

against  hkkrt 

John  C.  Cuyler,  and  Hannah  his  wife,  defendants     cu/ler 

in  error. 

IN  ERROR  to  the  Supreme  Court.  John  Maky,  by  an  j^^^^uff^J^ 
indenture,  dated  the  third  day  of  Novembtry  1809^  demised  to  a  judnnent  to 
Aar<m  Henry,  of  the  city  of  New-  York,  a  bouse,  store,  *and  [  *  470  ] 
lot  of  ground,  with  the  appurtenances,  at  the  north-east  corner  fJJ'bydSSiS? 
of  Water  street  and  Beekman  slip,  for  a  term  of  six  years  from  on  jemurrerj  in 
the  first  day  of  May,  1810,  at  an  annual  rent  of  450  dollars.  p^^if^'^^'uS 
The  lease  contained  the  following  covenant :  ^^  and  the  said  same  question 
Aaron  Henry,  for  himself,  his  heirs,  executors,  administrators,  ^^^^^^^  ^ 
and  assigns,  covenants  ajid  agrees  with  the  said  John  Maley,  gued  and  de- 
his  heirs,  executors,  administrators  and  assigns,  well  and  truly  ^H^^  iu^^otht 
to  pay  the  rent  aforesaid,  in  the  manner,  and  on  the  days  (or  er  cause,  be- 
that  purpose  herein  above  expressed  and  appointed ;  and  also  p^es,  udrby 
all,  and  all  manner  of  taxes,  charges  or  assessments,  which  mutuai'consent, 
shaU,  or  may  in  any  wise  be  lawfully  assessed,  charged  or  aSi*bro"ght*to 
imposed  on  the  said  demised  premises^  or  any  part  thereof,  or  this  court,  on  a 
on  the  occupant  or  occupants  thereof,  during  the  continuance  ]^^  TOurt"re- 
of  the  aforesaid  term."  fused  to   hear 

Henry  entered  into  possession  of  the  demised  premises,  and  ^ered'*'  ^e 
continued  in  possession  to  the  end  of  the  term.  writ  of  error  to 

In  May,  1815,  application  was  made,  under  the  statute,  by  ^rnoquesU^' 
the  mayor,  alderman,  and  commonalty  of  the  city  of  JVetr-  not  considered 
York,  to  the  Supreme  Court,  for  the  appointment  of  commis-  [he  cause^fifthe 
sioners  to  open  Fair  street  into  Beekman  slip,  where  the  prem-  ^^^,    ^^^°*^ 
ises  are  situated.     Comnriissioners  were,  thereupon,  appointed  b°this   couit, 
to  estimate  the  expense  of  opening  said  street,  and  to  make  a  which  possess^ 
just  and  equitable  assessment  thereof  among  the  owners  or  /^ejun^df^4. 
occupants  of  all  the  houses  or  lots  intended  to  be  benefited 
by  the  improvement.     The  commissioners  made  and  certified 
their  estimate,  wiiicb  woa  confirmed  by  the  Supreme  Court, 
on  the  seventh  of  August,  1815.     In  this  estimate,  the  prem- 
ises mentioned  were  assessed  and  charged  with  the  sum  of 
447  dollars  50  cents.     Henry,  the  lessee,  having  refused  to 
pay  the  assessment,  Cuyler  ai>d  his  wife,  (in  right  of  his  wife,^ 
tlie  heir  at  law  of  the  lessor,  John  Maley,  who  died  the  30tn 
of  October,  1813,  were  compelled  to  pay  the  same  to  the  cor- 
poration of  the  city  of  New^Y^k. 

Under  these  circumstances,  Cuyler  and  his  wife  brought  an 
action  of  covenant  on  the  lew,  in  the  Supreme  Court,  against 
Henry,  during  the  continuance  of  the  term,  the  writ  being 
returnable  on  the  Idth  of  January,  1816.  The  declaration 
set  forth  all  the  &£ts  above  mentioned,  alleging  *the  breach  in  [  *  47  M 
the  non-payment  of  the  assessment  of  447  -dollars  50  cents. 
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TN  ERROR,  To  this  declaration  Henry  demurred^  and  the  plaintiffs  joined 
ALBANY      *"  demurrer,  on  which  there  was  a  judgment  by  default  for 

Jaouary/ isio.  Cuyhr  and  his  wife,  in  August  term,  1816.  The  damages 
were  afterwards  assessed,  and  final  judgment  entered  in  Octo- 
ber, 1816,  in  favor  of  the  plaintiff,  for  586  dollars  14  cents, 
against  Henry. 

The  above  case  was  agreed  upon  by  the  counsel  on  both 
sides,  for  the  purpose  of  bringing  the  question  as  to  the  con- 
struction of  the  covenant,  (which  it  was  supposed  was  decided 
by  the  Supreme  Court,  in  the  case  of  the  Mayor ,  &c.  of  New- 
YorJc  against  Cashmany  10  Johns,  Rep,  96.  and  in  Oswald  v. 
Gilferty  11  Johns.  Rep.  443.)  in  review  before  this  court. 

N4>o  2th,  1819.  J.  Hamilton^  for  the  plaintiff  in  error,  moved  to  bring  on  the 
cause. 

Van  Ness,  J.  The  question  raised  in  this  cause  was  never 
brought  before  the  Supreme  Court  for  its  consideration.  It  is 
true,  that  a  similar  question  was  decided  by  the  Supreme 
Court  in  January  term,  1813,  in  the  case  of  The  Corporation 
of  New-York  v.  Cashman^  (10  Johns.  Rep.  96.)  As  judg- 
ment was  entered  by  default  on  the  demurrer  in  this  cause, 
without  argument  or  discussion,  or  any  examination  of  the 
question,  the  judges  of  the  Supreme  Court  have  no  reasons 
to  assign  for  the  judgment. 

The  Chancellor.  This  court  cannot  take  notice  of  a 
cause  which  has  never  been  brought  before  the  court  below, 
for  its  consideration  and  judgment,  although  they  may  have 
solemnly  decided  a  similar  question  in  some  other  cause.  This 
court  has  jurisdiction  merely  to  correct  errors  in  the  judg- 
ments of  the  Supreme  Court  and  the  Court  of  Chancery,  m 
causes  brought  here  on  writs  of  ferror  or  by  appeal.  That  this 
case  has  been  settled  and  brought  here  by  the  consent  of  both 
parties,  can  make  no  difference.  Though  consent  may  take 
away  error,  it  cannot  give  jurisdiction.  In  the  case  of  Sands 
V.  Hildreth,  (12  Johns.  Rep.  493.)  this  court,  in  1815,  decided, 
[  •  472  ]  that  no  appeal  lies  from  a  decree  •of  the  Court  of  Chancery, 
where  the  defendant  did  not  appear  at  the  hearing,  after  reg- 
ular notice,  but  voluntarily  suffered  judgment  to  pass  against 
him  by  default.  The  same  question  again  arose  in  1816,  in 
the  case  of  Gehton  v.  Jfoyt,  (13  Johns.  Rep.  561.  576.)  in 
which  there  was  a  demurrer  to  two  of  the  pleas,  and  when  the 
cause  was  called  in  the  Supreme  Court,  the  counsel  for  the 
defendant  declined  arguing  the  demurrer,  and  judgment  was 
entered  for  the  plaintiff,  as  of  course.  This  court  held,  that 
the  defendants  were  precluded  from  arguing  here  any  ques- 
tions arising  on  the  demurrer ;  that  to  discuss  and  considei 
matters  not  brought  before  the  court  below,  or  which  were 
abandoned  by  the  party,  would,  in  effect,  be  assuming  original 
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juriMiction.     In  delivering  my  opinion  in  that  case,  I  stated  /iy  ERROR 
my  reasons  at  large,  for  not  taking  notice  of  a  question  not    albany, 
discussed  nor  considered  in  the  Supreme  Court.     I  am  clearly  JM«ary»  isso. 
of  opinion,  that  the  writ  of  error  in  this  case  ought  to  be  ^'^''^^^J^^ 
quashed. 


V. 

COTLXR. 


SpfiNQEBy  Ch.  J.,  Van  Ness,  J.,  Yates,  J.,  Platt,  J.,  and 
WooDwoRTH,  J.,  though  they  declined  taking  any  part  in  the 
decision  of  this  particular  case,  expressed  their  opinions  as  to 
the  general  question  of  practice,  and  the  jurisdiction  of  the 
court,  in  which  they  fully  concurred  with  the  chancellor. 
Their  reasons  were  substantially  the  same  as  those  stated  in 
the  case  of  Gelston  v.  Hoyt 

Skinnek,  Senator.  Every  case  must,  and  ought  to,  depend 
on  its  own  particular  circumstances.  The  very  question  which 
arose  in  this  case  had  been,  before,  in  two  other  causes,  sol-* 
emnly  argued  and  decided  by  the  Supreme  Court.  It  would 
have  been  useless,  therefore,  to  have  attempted  to  argue  it 
again  in  that  court.  It  was  not  to  be  supposed  that  the  Supreme 
Court  would  overturn  u  judgment  which  they  had  so  lately, 
and  so  deliberately  and  solemnly  pronounced.  The  question, 
then,  is  not  one  raised  for  the  first  time,  and  which  the  court 
oelow  have  not  considered  and  adjudged.  We  have  the  judg- 
ment of  that  court  upon  it ;  and  the  reasons  of  that  judgment 
are  to  be  found  in  the  reports  of  the  cases  which  have  been 
mentioned.  I  agree,  that  if  a  party,  *in  the  first  instance,  will  [  *  473  ] 
pass  by  the  Supreme  Court  without  presenting,  for  their  con- 
sideration and  judgment,  the  questions  arising  in  a  cause,  he 
ought  not  to  be  heard  in  this  court  But  when  precisely  the 
same  question  has  been  already  fully  discussed  and  considered 
by  the  court  below,  though  in  a  different  cause,  it  seems  to  me 
to  form  an  exception  to  the  general  rule,  and  I  see  no  reason 
why  we  may  not,  if  we  think  there  is  error  in  this  respect, 
apparent  on  the  record,  a  transcript  of  which  is  sent  here,  pro- 
ceed to  correct  that  error.  The  direction  of  thS  constitution, 
that  the  judges  are  to  assign  their  reasons  here,  is  not  that 
which  gives  this  court  jurisdiction.  That  provision  is  merely 
for  the  purpose  of  affording  light  and  information  as  to  the 
points  deciaed  in  the  Supreme  Court  I  am  of  opinion,  there- 
fore, that  the  writ  ought  not  to  be  quashed. 

P.  Livingston,  SeAator.  I  concur  in  the  general  rule  as 
laid  down  by  tfie  chancellor  and  judges ;  but  there  may  be 
exceptions  to  the  rule.  Suppose  the  case  of  a  fine  levied, 
where  the  Supreme  Court  may  not  have  any  reasons  for  their 
judgment  to  state,  is  the  party  aggrieved  to  be  deprived  of  his 
writ  of  error  ?  In  the  case  of  Gieethcm  v.  TVlotsofiy  (5  Johns. 
iZep.  430.  4  Johns.  JRep.  499.  S.  C.)  a  judgment  was  rendered 
by  de&ult,  in  the  Supreme  Court,  in  a  suit  for  a  libel,  and  the 
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MN  SKMOR.  principal  ground  assigned  fox  error  was  not  raised  or  decided 
ALBANY     upon  IB  that  court ;  yet  this  court  heard  the  cause,  and  reversed 

Januaiy,  jsia  the  judgment  of  the  court  below.  I  admit,  fhat  when  the 
door  of  the  Supreme  Court,  or  of  the  Court  of  Chancery,  i& 
open  to  the  party,  and  he  does  not  choose  to  avail  himself  of 
the  judgment  of  those  tribunals,  but,  waiving  all  discussion  of 
his  rights  there,  brines  his  case  here,  lo  be  examined  in  the 
first  instance,  he  ouj^t  not  to  be  heard  in  this  court  But  I 
think  that  this  case  is  an  exception. 

Hammond,  Senator,  said,  that  this  case  was  distinguishable 
firom  those  cited,  and  that  it  ought  to  be  heard. 

H.  Yates,  Senator,  said,  he  thought  the  present  case  was 
an  exception  to  the  general  rule.  Suppose  a  verdict  had 
f  ^  474  ]  *been  found  for  one  hundred  dollars  damages,  on  which  a 
judgment  had  been  entered  for  1,000  dollars,  and  a  term  had 
elapsed,  so  that  the  Supreme  Court,  according  to  their  rules  of 
practice^  would  not  interfere,  ought  the  party  to  be  remediless  ? 

Spskcer,  Ch.  J.,  observed,  that  the  objection  now  made  was 
not  raised  in  the  case  of  Cheetham  v.  TiUotson. 

A  verity  of  the  court  (tt^  chancellor  and  fifleen  senators) 
being  of  opinion,  that  the  writ  of  error  ought  to  be  quashed, 
the  foUowmg  judgment  was  entered;  '^It  appearing  to  this 
court,  from  the  ease  agreed  upon  by  the  counsel  {or  the  re- 
spective parties,  that  the  plaintiff  in  error  suff^ed  judgment 
upon  demurrer  to  be  entered  against  him  by  default,  in  the 
court  below ;  it  is  thereupon  obbebeb  and  AxaunasD  by  this 
court,  that  the  writ  of  error  in  this  cause  be  quashed,  and  that 
the  plaintiff  in  enor  pay  to  the  defendants  for 

their  costs  in  this  couf t  to  be  taxed ;  and  it  is  fturther  ordered 
and  aii^dged,  that  the  record  be  remitted  to  the  Supreme 
Court,  to  the  end,  that  the  defendants  may  have  execution,  as 
well  for  such  c<SiBto,  as  for  the  damages  and  costs  recovered  in 
the  said  court,  and  also  interest  on  the  said  judgment  from  the 
tinnQ  it  was  rendered,  to  be  taxed  with  the  costs  in  this  court.'* 

Writ  of  error  ^piashed.  (a) 

(«)  Vide  CtUm  t.  KitickeritAer,  S  Onem'*  Jt«.  31. 
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kPf  ERROR. 


ALBANY 

*Jam£8  Jacksok,  ex  dem.  James  hoYD^plaintiff^in  error^  v^!^^^^ 

against  Jackw* 

John  Lewis>  dejknda'nl  in  error  %  lbwh. 


THIS  was  an  action  of  ejectment,  brought  to  recover  lot  By  the  ^rooUo 
No.  94,  in  the  township  of  Brutus,  in  the  county  of  Cayyga,  g^^^on  of 
in  the  militttry  tract.  For  the  facts  of  the  case  and  the  opinion  the  act  to  gettu 
of  the  Supreme  Court,  vide  Vol.  13,  p.  604.  ^^^*    ^^ 

On  the  trial  of  the  cause  below,  the  jury  found  a  vetdtct  for  tuuM  to  land  in 
the  defendant ;  and  a  case  was  made,  on  which  the  plaintiff  oioiSJ^-  % 
moved  to  set  aside  the  verdict  and  for  a  new  trial ;  and  the  n!r/l.  21k 
motion  was  denied  by  the  Supreme  Court.  The  case  having  ^^£'^'^^1 
been  turned  into  a  special  verdict,  a  writ  of  error  was  brought,  (^tm  yean  after 
returnable  to  this  court.  S&WctfS 

file  their  dissent 

FtMt,  for  the  plaintiff  in  error.  ^  ^.^ 

siocera.    /Vuft 

Vun  Veehten,  for  the  defendant  in  error.  gj^y  ^«^"'P- 

The  Chancellor.  In  this  case,  the  plaintiff,  Boyd^ 
claimed  title  to  the  military  lot  by  a  deed  fi-om  B.  WaUacty  of 
the  16th  of  September,  1799,  and  the  Onondaga  commission- 
ers awarded  the  title  to  Wallace,  on  the  129th  01  August,  1796, 
and  he  claimed  under  a  deed  from  Bevins,  the  soldier,  of  Sd 
of  Marchf  1796.  But  Bevins,  under  whom  both  parties 
claimed  title,  had  already  ponveyed  the  premises  to  Henry 
Hart',  on  the  9th  of  March,  1784,  and  Hart  died  in  June,  < 
1787 ;  Herman  V.  Hart,  his  son  and  only  heir  at  law,  was 
born  the  7th  of  September  1784,  and  he  filed  his  dissent  to 
the  award  of  the  Onondaga  commissioners  on  the  7th  of 
March,  1808. 

The  lot  was  vacant  and  unsettled,  until  the  defendant, 
Letvis,  entered  into  possession  under  Hatt^  in  1819. 

Hart^t  deed  Was  deposited  according  to  law  on  the  25th  of 
April,  1795,  and  duly  registered  *  Wallace* s  deed  was  also 
duly  recorded  in  April,  1796. 

•There  is  no  doubt  from  these  facts,  which  appear  in  the      [  ♦  476  ] 
special  verdict,  that  the  title  of  LetHs,  the  defendant,  and  pos- 
sessor of  the  premises  under  Hart,  is  the  elder  and  better  title. 

The  only  pomt  in  the  case  raised  for  our  consideration,  is, 
whether  Hart  was  not  barred  of  his  title  by  the  award  of  the 
Onondaga  commissioners,  because  he  did  not  file  his  dissent 
to  that  award  until  two  years  and  e\x  months  after  he  was  of 
a^.  It  seems  to  be  admitted,  that  if  he  had  filed  his  dissent 
Within  two  years  after  he  was  of  age,  his  title  would  have  been 
secured.  The  only  question  is>  Whether  he  had  two  or  three 
vears  to  file  his  dissent. 
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IN  ERROR,      The  3d  section  of  the  act  creating  the  Onondaga  commis- 
ALBANT      sioners,  (sess.  20.  ch.  51.)  declared  that  their  awards  should 

Januarj,  lofe.  be  binding  after  two  years,  unless  the  party  aggrieved,  within 

^•^^^^'^^^  that  time,  filed  his  dissent,  and  if  not  in  possession  of  the  land, 
T.  within  three  years,  brought  his  suit.     The  7th  section  provided, 

liswis.  iii^^  if  iiie  party  dissenting  was  in  possession,  then  the  other 
party  in  whose  &vor  the  award  was  made,  was  to  bring  his 
suit  within  three  years.  The  dissent  under  these  two  sections 
was  to  be  made  in  two  years,  and  the  suit  to  be  brought  within 
three  years.  The  act,  therefore,  was  a  new  and  narrow  statute 
of  limitations  as  appUed  to  the  military  lands ;  and  the  ioumals 
of  the  two  houses  of  the  legislature  will  show,  that  the  bill  met 
with  strong  opposition  by  reason  of  the  very  short  period  of 
limitation  given  in  those  two  sections,  for  fiUng  the  dissent  and 
bringing  the  suit.  But  the  case  now  before  us  arises  upon  the 
limitation  in  the  8th  section,  which  is  in  these  words — ^^  neither 
this  act  nor  any  thing  therein  contained,  shall  extend  or  be 
construed  to  the  prejudice  of  any  person,  under  the  age  of 
twenty-one  years,  or  feme  covert y  or  person  not  of  sound  mind 
or  in  prison,  if  such  infimt,  feme  covert y  &c.  shall,  tnthin  three 
yean  after  coming  to  the  age  of  ttventy-one  yean^  Sfc.^  make 
their  dusenty  and  oring  their  suity  and  prosecute  the  same  to  ef- 
fect as  aforesaid.^* 

Hart  complied  literally  with  this  proviso.  He  did,  witliin 
three  years  after  coming  to  the  age  of  twenty-one  years,  make 
his  dissent,  and  are  we  at  liberty  to  depart  from  the  pkun  and 
express  words  of  the  act,  and  say  that  Hart  ought  within  two 

[  *  477  ]  years  after  coming  to  the  age  of  twenty-one  *years,  to  have 
made  his  dissent?  Surely  if  that  was  the  intention  of  the 
legislature,  they  have  used  words  so  directly  contrary  to  that 
intention,  as  to  render  this  section  a  snare  to  the  unwary.  If 
such  had  been  the  intention,  the  legislature  could  not  well 
have  avoided  saying,  in  easy  and  natural  language,  that  the 
infant  and  others  must  make  their  dissent  and  bring  their  suits, 
within  the  times  aforesaidy  after  their  disabilities  were  removed. 
In  the  general  statute  of  limitation  for  common  cases,  the 
words  are,  that  infants,  feme  coverts,  &c.  shall  bring  their 
actions  "  within  the  respective  times  above  limited  after  such 
disability  removed."  But  in  this  case  and  in  this  statute,  the 
legislature  have  departed  from  the  usual  language  of  such  a 
proviso,  and  adopted  words  which  expressly  declare  a  different 
period  of  limitation.  They  cannot  be  mistaken.  They  are  so 
plain,  that  he  that  runs  may  read  them ;  and  I  may  safely  say,  that 
no  person  would  ever  have  suspected,  from  the  first  perusal  of 
these  words,  declaring  that  the  in&nt,  vfithin  three  years  after 
coming  to  the  age  ojiwenty^cne  years,  should  make  his  dissent 
and  Sring  his  suit — ^that  it  was  intended  he  must  make  his 
dissent  within  two  years.  We  are  not  justified  in  rejecting 
this  clear  and  intelligible  language,  and  in  seeking  for  some 
hidden  and  dangerous  meaning,  because  the  section  concludes 
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with  the  words  a$  aforesaid.     Let  us  rather  apply  to  this  case  IN  error. 
the  exceUent  sense  and  the  unsophisticated  simplicity  of  Vatiely    xh^^siY 
in  the  rules  which  he  gives  for  the  interpretation  of  treaties :  January, 
"  It  is  not  permitted,"  he  says,  {B:  2.  c.  17.  s.  263.)  "  to  in-  ^^^"J][^J^^^ 
terpret  what  has  no  need  of  interpretation.  •  When  an  act  is       ^^'J"®" 
conceived  in  clear  and  precise  terms,  when  the  sense  is  mani-       Lxw». 
fest  and  leads  to  nothing  absurd,  there  can  be  no  reason  to 
refuse  the  sense  wUch  naturally  presents.     To  go  elsewhere 
in  search  of  conjectures  in  order  to  restrain  or  extinguish  it, 
is  to  endeavor  to  elude  it.     If  this  dangerous  method  be  once 
admitted,  there  will  be  no  act  which  it  will  not  render  useless." 

The  only  plausible  reason  which  the  counsel  assigned  for 
departing  from  the  obvious  sense  of  the  section,  and  the  down- 
right plain  language  which  it  uses,  is,  that  in  the  other  sections 
the  party,  who  was  under  no  disability  at  the  time  of  the  award, 
was  to  file  his  dissent  within  two  years.  But  ^f  the  legislature  [  *  478  | 
thought  proper  to  allow  the  period  of  (mt  year  more  to  those 
persons  who  had  just  started  from  infiincy  to  manhood,  or  from 
lunacy  to  a  sound  mind,  than  to  other  persons,  who  has  any 
just  cause  to  complain,  or  to  question  the  wisdom  or  the  good- 
ness of  the  law  ?  There  may  be  very  sound  reasons  assigned 
for  the  difference  of  limitation  in  the  two  cases.  The  time 
was  very  short,  at  best,  and  was  a  most  serious  and  unprece- 
dented abridgment  of  the  usual  time  allowed  for  asserting  title 
to  land.  If  the  construction  of  the  section  was  even  doubtful, 
we  ought  to  incline  to  the  most  benign  and  favorable  interpret- 
ation in  favor  of  the  better  title.  It  is  not  to  be  supposed  that 
infants  on  their  first  coming  of  age,  or  persons  of  diseased  un- 
derstanding on  their  first  regaining  their  right  minds,  or  feme 
coverts  on  their  first  entrance  upon  the  cares  and  duties  of  be- 
reaved widowhood,  can  bestow  a  very  prompt  attention  to 
their  civil  rights.  The  mind  in  such  cases  enters  with  diffi- 
dence upon  a  new  and  untried  scene,  and  I  should  think  that 
one  year  was  no  more  than  a  reasonable  indulgence  of  time  to 
enable  them  to  acquire  those  habits  of  vigilance  and  resolution 
which  can  put  them  upon  a  level  with  the  experienced  men 
of  the  world,  and  enable  them  to  encounter,  on  equal  terms, 
with  skilful  veterans  in  the  animated  competitions  for  property. 
The  legislature  of  1797  acted,  therefore,  in  my  humble  opin* 
ion,  with  great  good  sense,  and  with  an  enlightened  humanity, 
when  they  allowed  to  this  class  of  persons  the  term  of  three 
years,  to  look  into  the  disordered  state  of  their  military  titles, 
to  unravel  the  intricate  webs  of  fraud  which  had  obscured 
them,  to  satisfy  themselves  of  the  justice  and  equity  of  their 
claims,  and,  then,  on  the  final  result,  to  enter  their  dissent, 
and  commence  their  suits. 

The  reason  of  the  law,  and  the  words  of  the  law,  appear  to 
me  to  be  equally  plain  in  fevor  of  the  construction  given  to  it 
by  the  Supreme  Court,  and  I  am,  accordingly,  of  opinion,  that 
the  judgment  ought  to  be  aflirmed. 
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IN  ERROR,      "pjjjg  being  the  unanimous  opinion  of  the  court,  it  was  there- 
ALBANY,     upon  ORDBB£D  and  Ai>JunoEO|  that  the  judgment  of  the  Su- 
January,  isio.  preme  Court,  in  this  cause,  be  affirmed ;  and  that  the  ^phintiff 
^*"j][^i^^]^  in  error  pay  to  the  defendant  in  enror, 

▼•  for    his    costs  and  chaiges,  in  and  about    his   defence   in 

Marck^VMi.    ^^  court ;  and  it  is  further  ordered,  that  the  record  be  re- 
mitted, 6lc* 

Judgment  of  affirmance. 


Samuel  J acksoi^j  plaintiff  in  error j 

against 
John  Port,  defendant  in  error. 

B.  leated  a  lot  IN  ERROR  to  the  Supreme  Court.  This  was  an  action  of 
piiunSiS***  wko  covenant  brought  by  Port  against  Jackson,  The  declaration, 
cov«anted  to  after  Stating  a  lease  of  a  lot  of  land  in  Manchester,  in  England, 
|y  ^rent  o?*M  made  by  one  TJiomas  Barlow  to  the  plaintiff,  for  1600  years,  at 
poanda  17  AiU  the  anuual  rent  of  32  pounds  17  shillings  sterling,  which  tlie 
equal  *"  pay-  plaintiff  Covenanted  to  pay  to  the  said  T.  JB.  during  the  term, 
Th^^'  .  ^*  alleged,  that  the  plaintiff,  being  so  possessed  of  the  said  term, 
afteiwaniX^as^  A'C.,  by  indenture, on  the  18th  of -^i^giw^,  1792,  demised,  grant- 
iignedtbeaarae  ed,  bargained  and  sold  the  premises  to  the  defendant,  subject  to 
Scfeod^t,  Bub!  the  payment  of  the  said  yearly  rent  to  the  said  T.  B,,  i&c,  and 
j^^  i<>  ^P»y-  that  the  defendant,  in  and  by  the  said  indenture,  covenanted, 
!o^B.^d&c.,  ^d  promised,  and  agreed  with  the  plaintiff,  that  he,  the  defendant, 
ihc   defendant  would  Well  and  trulv  obscrve,  perform,  fulfil,  and  keep  all  and 

covenanted  ^,  ^    •'  -.  .     '  »  .    '  '  .       *^j 

with  the  plain-  cvery  the  covenants,  conditions,  provisoes,  payments  and  agree- 
andkee^^  mcuts  mentioned  and  contained  in  the  first  mentioned  inden- 
covenuus.  Six,  turo,  and  which,  on  the  part  of  the  plaintiff,  his  executors,  &c. 
ihc°teM  fro"  ^^*^>  ^'  ought,  thereafter  to  be  paid,  done,  or  performed,  &c. 
B.  to  the  (dain^  The  plaintiff  then  averred,  that  on  the  25th  of  March,  1800, 
[  *  480  ]  832  pounds  13  shillings  sterling,  or  the  rent  of  24  *years  and 
uff.  The  de-  ^  half,  remained  in  arrear,  and  unpaid  to  the  said  T,  B.,  and 
suflfcrod  the  rent  that  the  defendant,  although  often  requested,  had  refused,  and 
t^"and^uil  ^*^^'  refiised,  to  pay  the  said  sum  of  832  pounds  13  shillings, 
paid  to  B.,  the  which  Still  IS  wholly  duc  in  arrear,  and  unpaid  to  the  said  T, 
piainiiffbrought  ]^  g^^    jTjrf^  g  Q  ^^^^       239--247,  for  the  pleas  of  the  de- 

an     action     a-__  _._.  _?r '        . *  .     _ 


ff^nst  htui  for  a  feudant,  to  which  the  plaintiff  demurred.    The  court  gave  judg- 
co^Mt^Uinot  ^^^^  f^'  ^^  plaintiff  below,  on  which  the  defendant  brought 

payiniF  the  rent  a  writ  of  Cnor  tO  this  COUrt. 
to    B?     Hdd, 

not  a  mere  cov-       T.  A,  Emmet,  fot  the  plaintiff  in  error,  contended,  that  a  good 
nUv°VaVfw  the  ^^^  Sufficient  breach  of  the  covenant  was  not  assigned  in  the 

payment  of  the 

rent  for  the  plaintiff  to  B.)  that  the  breadi  was  wril  aatigned,  by  alleging,  that  the  defendant  had  aol 

paid  the  rent,  Slc, 

A  plea  of  non  ianud/hahts  ii  no  answer  to  the  declaration,  upon  an  undertaking;  by  the  defendant  to 
pay  a  sum  of  money  for  which  the  plaintiff  was  bound. 
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declaration.  {Camyn'i  Dig.  Pleader y  0. 44.    6  Johns.  Rep.  49.)  IN  erroh 

That  this  was  a  coyenant  of  indemnity,  that  is,  to  save  the  de»     alb  any" 

fendant  in  error  harmless  from  his  covenant  to  pay  rcuit  to  Bar-  January,  lab 

tow.   If  taken  strictly  as  a  covenant  to  pay  the  rent,  then  it  must 

be  paid  at  the  day ;  and  if  not  so  paid,  the  plaintiff  in  error 

would  be  liable  on  his  covenant,  although  the  rent  may  have, 

in  ^t,  been  paid  by  the.ter-tenant  to  the  chief  landlord,  before 

suit  brought.     The  chief  landlord  has  a  good  right  of  action 

against  the  ter-tenant  for  the  rent,  by  privity  of  estate.     The 

good  sense,  and  reasonable  construction  of  the  covenant,  then, 

is,  that  Jackson  will  save  Port  harmless  from  the  payment 

of  any  rent.     The  declaration,  therefore,  should  haxe  alleged, 

that  P.  had  paid  the  rent.     (3  Comyn^s  Dig.  tit.   Condition^ 

(I.)  1  Roll.  Abr.  (M.)     Covenant^  £.  3.  Bac.  Abr.  tit.  Cove- 

nanty  1.)     Though  a  plea  of  non  damnificatus  would  not  be  good 

to  this  declaration,  yet,  if  the  breach  had  been  properly  as* 

signed  in  the  declaration,  it  would  be  a  good  plea.     (5  Comyn^s 

Dig.  Pleader,  2  W.  33.) 

A.  Paine,  and  /.  Paine,  contm,  insisted,  that  this  was  a  cove- 
nant to  pay  the  rent,  and  not  a  covenant  to  indemnify.  They 
cited  1  Chitty  PL  326.  331.  Com.  Dig.  Pleader,  C.  45.  C.  46. 
5  Johns.  Rep.  168.     8  Johns.  R^ep.  HI.     7  Johns.  Rep.  376. 

The  Chanckllor.  The  question  before  us  arises  upon  a 
few  plain  facts. 

*Thomas  Barlow,  on  the  19th  oi  May,  1791,  leased  to  John  f  *48i  ] 
Port  a  lot  of  land  in  Manchester,  in  England  for  1600  years,  * 
at  an  annual  rent  of  33  pounds  17  shilhngs  sterling,  payable 
quarter  yearly ;  and  Port  covenanted  to  pay  the  rent  during  the 
continuance  of  the  term,  in  time  and  manner  aforesaid.  After* 
wards,  on  the  18th  of  August,  1792,  Port  sold  and  assigned 
the  lot  to  Jackson,  the  present  plaintiff  in  error,  subject  to  the 
payment  of  the  said  rent,  and  Jackson  covenanted  with  Port, 
that  he  {Jackson)  Mronld  perform  and  keep  all  the -covenants  men- 
tioned and  contained  in  the  original  lease,  and  which,  on  the 
part  of  Port,  were  to  be  paid  and  performed.  The  plaintiff 
then  avers,  that  a  rent  of  832  pounds  13  shillings  sterUng,  for 
the  preceding  24  years,  was  in  arrear,  and  due,  and  unpaid  to 
Barlow,  and  that  Jackson  had,  accordingly,  broken  his  covenant. 

The  only  question  in  the  case,  as  the  counsel  for  the  plaintiff 
in  error  admits,  is,  whether  a  good  and  sufficient  breach  of  the 
covenant  has  been  assigned.  We  have  nothing  to  do  with  the 
question  what  damages  ought  to  have  been  recovered  under  the 
issue  which  was  joined.  That  is  not  a  point  which  has,  or. 
which  could  have  been  raised  here  upon  this  record.  We  have 
only  to  answer  the  question,  Has  a  sufficient  cause  of  action 
been  stated  in  the  declaration  ? 

I  wish  I  had  been  able  to  discover  good  ground  in  law  for 
answering  this  question  according  to  the  wishes  of  the  plaintiff 
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IN  ERROR,  in  error,  for  I  perceive  that  he  has  rashly  entered  into  a  coyc* 
ALBANY      ^^'^^  which  IS  to  endure  for  ages,  and  which  must  be  to  him  as 

Janaary,  isio.  if  <<  a  millstone  Were  hanged  about  his  neck/'     The  case  further 

^'-^^^^^^^[^  shows,  that  ttie  dreams  and  the  madness  of  speculation  is  a 
V.  disease  which  has  prevailed  on  each  side  of  the  Atlantic, 

Port.  h^  covenants  to  keep  and  perform  all  \he  covenants  which 

Part  had  made  to  Barlaw,  aiid  which,  on  the  part  of  Forty 
mfere  to  be  ^'  paid,  done  and  performed,"  and  one  of  these  cov- 
enants was  to  pay  the  rent.  Jackson^s  covenant  was,  therefore, 
not  a  mere  covenant  of  indemnity.  It  was,  in  substance  and 
effect,  that  he  would  pay  that  rent  for  Forty  and  the  averment 
is,  that  h^  has  not  paid  the  rent,  and  that  it  is  in  arrear,  and 

I  *  482  ]  due.  The  breach,  if  not  in  the  very  *words  of  the  covenant, 
is  according  to  its  sense  and  meaning,  and  such  an  assignment 
has  always  been  held  sufficient.  ( Com.  D%.  tit  Fleader^  C. 
45,  46.)  Where  a  defendant  has  undertaken  to  do  an  act  in 
discharge  of  the  plaintiff  from  such  a  bond  or  covenant,  he  must 
show,  specially,  matter  of  performance,  and  this  Jackson  ought 
to  have  shown  in  this  case ;  but  where  the  defendant  has  under- 
taken to  acquit  and  discharge  the  plaintifr^rom  any  damages  by 
reason  of  his  bond  or  covenant,  he  then  merely  undertakes  to 
indemnify  and  save  harmless,  and  the  plaintiff  is  then  bound  to 
show  his  damages.  This  was  the  distinction  stated  in  the  case 
of  Harris  v.  Pert,  ( Carth.  374.  5  Mod.  243.)  and  it  is  a  well, 
settled  distinction ;  and  in  my  humble  opinion  we  should  per- 
vert the  plain  sense  and  language  of  the  covenant  entered  into 
by  Jackson,  if  we  should  turn  it  into  a  mere  covenant  to  indem- 
nify Forty  when  it  was  evidently  a  covenant  to  pay  the  rent  for, 
and  instead  of  Fort,  Fort  was  not  bound  to  go  and  pay  the 
rent,  or  have  it  recovered  from  him  by  due  course  of  law,  before 
he  could  resort  to  Jackson.  He  was  not  bound  to  subject  him- 
self to  such  previous  distress  or  inconvenience.  Jadcson  had 
undertaken  to  keep  his  covenant  for  him,  that  is,  to  go  and  pay 
the  rent  as  it  from  time  to  time  became  due.  If  Jackson  suffers 
the  rent  to  be  previously  collected  from  Fort,  that  would  surely 
not  be  keeping  and  performing  Forfs  covenant,  as  he  had  en- 
gaged to  do.  I  cannot  raise  a  doubt  in  my  mind  as  to  the  con- 
struction gS  the  covenant. 

The  case  of  Atkinson  v.  Coatsworth,  (8  Mod.  33.  Str. 
512.)  is  very  analogous.  One  S.  demised  lands  to  the 
plaintiff  for  a  term  of  years,  and  the  plaintiff  made  an  under 
lease  to  the  defendant,  who  covenanted  "to  perform  and 
keep  all  the  covenants  in  the  original  lease  to  be  kept  and 
performed  by  the  plaintiff."  The  rent  reserved  in  the  original 
lease  not  being  paid,  the  plaintiff  sued  the  defendant,  and  as- 
signed for  bireach  the  non-payment  of  rent  to  the  original  les- 
sor. The  cases  so  far  are  exactly  alike.  The  covenants  were 
the  same,  and  the  breach  was  the  same.  In  that  case,  as  here, 
the  plaintiff  had  a  verdicts  and  error  was  brought  into  the  K. 
B.,  but  the  ertof  assigned  was  9ne  altogether  different  from  the 
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one  assigned  here,  and  with  which  ^N¥e  have  no  concern,  and  XA^  ERROR. 
the  judgment  was  nevertheless  affirmed.  It  is  so  iar  a  case  in  albany~ 
point,  that  if  the  breach  in  the  present  case  be  not  well  ni^anuary,  isio 
signed,  the  breach  in  that  case  was  also  not  well  assigned,  and 
yet  no  such  suggestion  of  error  was  thought  of  in  that  case,  as 
has  been  made  in  this.  It  did  not  occur  to  so  learned  and  ex- 
perienced a  counsellor  as  Mr.  Booth,  who  argued  that  case  for 
the  plaintiff  in  error.  I  cannot  but  be  of  opinion,  that  the  hard- 
ship of  the  case  before  us,  and  the  sympathy  it  naturally  excites, 
has  taxed  the  ingenuity  of  the  learned  counsel,  and  suggested 
a  distinction  for  our  consideration  which  does  not  belong  to  the 
case,  and  is  altogether  repugnant  to  the  sense  and  language  of 
the  covenant 

I  might  here,  also,  refer  to  the  case  of  Holmes  v.  Rhodes,  (1 
Bos,  Sf  PuU.  638.)  in  which  it  was  held,  that  the  plea  of  non 
damnijicatus  was  no  answer  to  an  underUJung  by  the  defend- 
ant to  pay  a  sum,  for  which  the  plaintiff  was  bound.  But  I 
forbear  to  press  the  cause  further.  I  only  wished  to  say  just  so 
much  as  I  feel  it  my  indispensable  duty  to  say,  when  called  upon 
for  the  opinion  which  I  now  give,  that  the  juc^gment  of  the 
Supreme  Court  ought  to  be  affinned. 


This  being  the  unanimous  opinion  of  the  court,  it  was  there- 
upon oRDEBEn  and  adjudged,  that  the  judgment  of  the  Su- 
•preme  Court,  m  this  cause,  be  affinned  ;  and  that  the  plaintiff 
in  error  pay  to  the  defendant  in  error,  two  hundred  and  ninety- 
seven,  dollars  and  thirty-seven  cents,  for  his  costs  and  charges 
in  and  about  his  defence  in  this  court ;  and  that  the  record  be 
remitted,  &c. 

Judgment  of  affirmance,  (a) 

(a)  Sm  Port  T.  Jackson,  ante,  239. 


MturehfOih, 


*Peter  Brooks^  Jun.,  plaintiff  in  error^ 

against 
Abijah  Hunt,  defendant  in  error. 


[•484] 


IN  ERROR  to  the  Supreme  Court.    Hunt  recovered  a  judg-  A  writ  of  error 
ment  against  BrooTcs  in  the  Supreme  Court,  in  an  action  of  cov-  ^  !^^w^e 
enant,  for  4,773  dollars  and  46  cents.     The  record  was  filed  and  cisbn  of  th 
•  udgraent  docketed  the  29th  of  August,  1804.  A  test.  fi.  fa.  was  Sf^T  «a52 
issued  to  the  sheriff  of  Montgomery  county,  who  collected  of  made  to  »et  a- 
the  goods  and  chattels  of  the  defendant,  64  dollars  and  76  cents.  J-'on.  "*  ***^"" 

Bat  even  if 
error  would  lie 
in  sach  a  case,  yet  if  the  plaintiff  in  error  has  applied  for  and  obtained  a  wnt  of  audita  querela,  it  is  a 
waiver  of  his  n^pt  to  bring  a  writ  of  error ;  for  audita  querela  is  a  regalar  soil,  in  which  the  parties  may 
plead  and  take  issue  on  tlra  merits ;  and  upon  the  Judgment  of  the  Supreme  Court  thereon,  a  writ  of  esroi 
may  be  brought  to  this  court. 
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iN  ERROR.  In  1805,  a  ca.  sa.  was  issued  for  the  residue,  on  whidi  the  de- 
ALBANY  "  fendant  was  taken  and  imprisoned  from  that  time  until  June, 

January,  1890.  1808,  when  he  was  discharged  from  imprisoHmeut,  by  the  Court 

'*-^*"^''*'"'*^  of  C.  P.  of  JIf ,  under  the  "  act  for  the  relief  of  debtors  with  ro- 
*^"  spect  to  the  impriscmmetit  of  their  persotts,"  passed  the  S4tfa 
Hvirt.  o(Marcky  1801 ,  (sess.  24.  di.  66.  s.  4,  5.  7.)  and  the  ''act  for 
giving  relief  in  cases  of  insolvency,  for  the  bailing  of  prisoners, 
and  for  other  purposes/'  passed  the  8th  of  Anrilj  1808,  (sess.  31. 
ch.  163.  s.  7, 8,  and  tid.  1  N.  R.  L.  348.  3  Re^.  Stat.  16,  &c.) 
which  provided  that  a  debtor  so  discharged  should  not,afterwardSj 
be  arrested  or  imprisoned  for  the  same  debt,  but ''  the  judgment 
should  remain  in  force,  and  execution  might,  at  any  time,  be  taken 
•  out  thereon  against  the  goods  and  chattels,  lands  and  ten^nents, 
of  such  debtors,  (necessary  wearing  apparel  and  bedding  for 
him  and  his  family,  and  the  tools  of  his  trade,  excepted,)  as  if 
he  had  never  before  been  charged  in  execution  and  released 
from  prison.''  All  the  real  and  personal  property  of  B.  was 
assigned,  by  order  of  the  Court  of  C.  P.  to  Henry  F.  Yates ^  for 
the  use  of  the  plaintiff,  &c.  On  the  Sd  of  December y  181 1 ,  J9. 
being  impleaded  in  certain  suits,  within  the  meaning  of  the 
*^  act  for  the  benefit  of  insolvent  debtors  and  their  creditors," 
passed  the  3d  of  April,  1811,  (sess.  34.  ch.  123.)  presented  his 
petition  to  the  first  judge  of  Montgomety  county,  pursuant  to 
the  act,  and  having  complied  with  all  things  required  by  th^ 
act,  was,  on  the  7th  of  February,  1812,  by  a  certificate  under 

[  *485  ]  the  *hand  and  seal  of  the  judge,  discharged  yr6m  all  kU  debti^ 
On  the  1st  of  March,  1819,  Hunt  caused  an  alia$  tent.  Jl,  fa. 
to  be  issued  against  the  property  of  Brooke,  founded  on  the 
former  judgment,  and  on  the  provisions  contained  in  the  acts  of 
1801  and  1808,  as  above  stated. 

In  the  last  May  term.  Brooks  moved  the  Supreme  Court  to 
set  aside  the  alias  test.  Ji.  fa.  on  the  ground  of  his  discharge 
Srom  all  his  debts,  under  the  act  of  3d  of  April,  1811.  The 
S.  C,  after  taking  time  to  advise  until  At^ust  term  last,  denied 
the  motion,  with  costs,  (vide  Mather  v.  Sush,  16  Johns.  Rep. 
233 — ^256.  Roosevelt  v.  Cebra,  ante,  p.  108.)  on  the  ground 
that  the  case  could  not  be  distinguished  from  that  of  Sturges 
V.  Crovminshield,  (4  Wheat.  Rep.  122.^  in  which  the  Supreme 
Court  of  the  United  States  decided  that  the  act  of  the  3d  of 
April,  1811,  so  far  as  it  discharged  the  debtor  fit)m  all  liability 
for  previous  debts,  was  an  act  impairing  the  obligation  of  con- 
tracts, within  the  meaning  of  the  constitution  of  the  United 
States,  and,  therefore,  void. 

In  October  term  last.  Brooks  again  moved  to  set  aside  the 
alias  tcstfi.  fa^i  and  for  leave  to  issue  an  audita  querela.  The 
court  below  granted  the  motion  for  the  audita  querela,  but  said 
that  it  should  not  operate  as  a  supersedeas  to  the  execution. 

On  the  denial  of  the  motion  in  August  term,  Brooks 
caused  a  record  to  be  made  up  and  signed  and  filed  in  the 
Supreme  Court,  which  contained  the  notice  of  the  motion 
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made  in  May  term  to  set  aside  the  execution,  and  the  affi-  i^  jsmlror. 
davits  oo  which  it  was  founded  and  resisted,  and  the  order    albany, 
of  the  court  thereon ;  and  upon  that  record  brought  a  writ  January,  im 
of  error  to  this  court.     On  filing  the  return  to  the  writ  of       '  ^ 
error,  the  defendant  in  error  alleged  diminution,  and  obtained      "'^v!' 
a  certiorari,  to  which  was  returned  copies  of  the  notice,       Hwwt. 
affidavits,  &c.,  on  a  motion  for  the  amendment  of  the  execu- 
tion, which  ho^  been  granted  in  An^mt  term>  on  payment  of 
costs. 

The  chief  justice  having  assigned  the  reasoiis  for  the  order 
of  the  court  below, 

Henry,  for  the  defendant  in  error,  moYed  to  quash  the  writ 
of  error,  on  the  ground  that  a  writ  of  error  would  not  he  on 
such  an  interlocutory  proceeding  or  order  of  the  ^Supreme  [  *  486  ] 
Court,  ofi  a  special  motion;  and,  also,  that  the  plaintiff  in 
error,  by  applying  for  his  remiedy  by  audita  querela,  had  waived 
his  right  to  a  writ  of  error,  admitting  even  that  he  was  entitled 
to  it 

The  court  said,  they  would  reserve  the  question  on  this 
motion,  and  directed  the  counsel  to  proceed  and  argue  the 
cause,  in  connection  with  it,  on  the  merits  of  the  case,  as  they 
appeared  on  the  record. 

As  the  court  decided  that  the  writ  of  error  should  be  quashed, 
it  is  unnecessary  to  state  the  arguments  of  counsel,  on  the 
merits. 

OakUy.,  {Attorney  Oeneral,}  and  iSl  Jone$,Jun,,  for  the 
plaintiff  in  error,  cited  Clason  v.  Shotwell,  (^12  Joans,  Rep.  31.) 
to  show  that  a  writ  of  error  would  lie  in  this  case. 

Henry,  m  reply,  said,  that  this  beiAg  a  m^re  interlocutory 
order  or  j^roceeding,  came  within  the  very  distinction  taken 
and  adc^pled  by  this  court,  in  the  case  of  Vlason  v.  ShotweU, 
between  a  fi^al  determination  of  a  cause  on  its  merits,  and  an 
interlocutory  order  of  the  court. 

The  CuAKQ^hh&n.  Th^re  are  two  points  raised  upon  the 
preliminary  motion  to  quash  the  writ  of  error :  1.  Will  a  writ 
of  error  lie  in  this  case  ?  2.  Assuming  it  to  lie,  has  not  the 
plaintiff  in  error>  Brooks,  waived  that  remedy,  by  subsequently 
applying  to  the  Supreme  Court  for  leave  to  sue  out  an  audij^ 
querela  1 

1.  I  am  of  opinion,  upon  the  first  point,  that  the  writ  of 
error  ought  to  be  quashed.  The  rule  or  order  of  the  Supreme 
Court,  denying  Brooks^s  motion,  was  not  a  judgment,  within 
the  meaning  of  the  constitution,  or  of  the  statute  orsanizing 
this  court.  It  was  only  a  decision  upon  a  collateral  or  in- 
terlocutory point,  and  cannot  well  be  distinguished  fi-om  a 
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jN  ERROR,  variety  of  other  special  motions  and  orders  which  are  made  lo 
ALBANY      ^  progress  of  a  suit,  and  which  have  never  been  deemed  the 

faauazy,  isio.  foundation  of  a  writ  of  error.     A  writ  of  error,  according  to  th« 

^^^^^^^^^^  uniform  language  and  understanding 'of -the  law,  will  lie  onfy 
V.  upon  a  final  judgment  or  determination  ''^of  a  cause,  and  it 

HuHT.       never  was  known  to  lie  upon  a  motion  to  set  aside  process. 

[  *  487  ]  2.  But  if  error  could  be  brought  upon  such  a  motion,  the 

plaintiff  in  error  has  waived  all  right  to  it  in  this  instance,  by 
his  subsequent  application  to  the  Supreme  Court  for  an  audita 
querela.  That  writ  has  been  granted  to  him,  and  it  is  a  regular 
suit,  in  which  the  plaintiff  in  error  can  set  up  his  discharge, 
under  the  insolvent  act  of  1811,  in  bar  of  the  execution.  The 
parties  can  plead  and  take  issue  either  in  law  or  fiict,  upon  the 
merits  and  legality  of  the  discharge ;  and  a  regular  judgment 
mast  be  pronounced  in  the  Supreme  Court,  upon  which  error 
can  be  brought  into  this  court,  and  firom  here  into  the  Supreme 
Court  of  the  Unittd  States^  if  the  case  should  require  it.  I 
cannot  conceive  of  a  more  decided  case  of  a  waiver  of  the  first 
motion,  and  of  the  rule  of  the  Supreme  Court  upon  it,  than 
this  renewed  application  to  the  same  court  for  the  writ  of  au- 
diia  querela.  It  is  not  an  uncommon  thing  for  a  court  of  law, 
if  the  case  be  diflieult  or  dubious,  to  refuse  to  relieve  a  party 
after  judgment  and  execution  in  a  summary  way  by  motion, 
and  to  put  him  to  his  audita  querela.  Cases  to  this  effect  were 
stated  by  Lord  'Holt;  and  the  Supreme  Court,  in  1801,  in  the 
case  of  fVardtU  v.  lideny  (cited  in  1  Johnson's  /{gi.  531,  note,) 
adopted  this  course.  And  surely,  after  the  decision  of  the 
Supreme  Court  of  the  United  States^  the  Supreme  Court  acted 
with  great  discretion  in  denying  relief  to  Brooks  upon  motion, 
and  fidfterwards  granting  him,  as  a  matter  of  right,  his  writ  of 
.  audita  querela.  If  ever  the  case  touching  the  nght  of  JETtnU  to 
his  execution,  notwithstanding  BrooJcs^s  discharge  under  the 
act  of  1814,  is  to  be  carried  up  fit>m  this  court  to  the  Supreme 
Court  of  the  United  States,  I  should  hope,  for  the  credit  of  our 
practice,  it  might  be  on  the  audita  querela,  and  not  upon  such 
a  strange  mode  of  proceeding  as  that  of  a  writ  of  error  brought 
upon  a  motion  and  affidavit. 

The  rest  of  the  court  (Hammond  and  M'Martin,  Senators, 
dissenting)  being  of  the  same  opinion,  it  was,  therefore,  or- 
dered and  ADJUDGED,  that  the  writ  of  error  in  this  cause  be 
quashed,  &c. 

Writ  quashed. 
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IN  ERROR 


ALBATtlY. 

Jwiuary,  l^ 

GlBBOXB 


*Thoma3  Gibbons,  appellant^ 

against 
Aaron  Ogden,  respondent.  oqdee. 

APPEAL  from  the  Court  of  Chancery.    Aaron  Oeden  filed  ^Tte^  ^«raj 
his  bill  ill  the  Court  of  Chancery  on  the  Slst  of  October^  1818,  ^sTatoraofth^ 
a^inst  Thomas  Gibbons,  stating  that  on  the  19th  of  March j  *^^y  granting 
1787,  the  legislature  granted  to  John  Filch  the  exclusive  right  ^ruon^penons, 
of  using,  for  a  limited  time,  a  steam-boat,  &c.     That  on  the  '^^^  ^"^"5? 
27th  of  March,  1788,  the  legislature  repealed  the  act  so  made  ttv^mStJo- 
in  favor  of  Fitch,  and  passed  an  act  granting  a  similar  right  to  ^"^^?*^^ 
Robert  R.  Livingston  for  twenty  years;  and  on  the  5th  of  m^ju-e^  tbe 
April,  1803,  granted  the  like  right  to  Robert  R.  Liviitgston,  JISJTW'a^ 
and  Robert  FuUon,  for  twenty  years.     That  on  the  6th  of  uUn't^^ 
April,  1807,  the  legislature  passed  another  act  in  favor  of  L.  l^^^  ^^ 
and  F  extending  the  time  for  giving  the  proof  required  by  the  vaiidacuj  and 
former  act.     That  on  the  11th  of  April,  1808,  L.  and  F.  ^^   be*bSS 
having  given  the  requisite  proof  of  their  having  built  a  boat  im^  bj^UwCoartof 
pelled  by  steam  at  the  rate  of  more  than  four  miles  an  hour,  J^**Se^^ciuI 
&c.  the  le^slatare  passed  another  act,  giving  to  L.  and  JFl  zens  of  another 
and  their  associates,  an  extension  of  five  years  of  the  exclusive  SiiS^to°wa' 
right  to  navigate  the  waters  of  this  state,  by  boats  or  vessels  tencf  this  state 
moved  by  steam,  for  every  additional  boat  which  they  might  ^ited^ieam 
build,  so  that  the  whole  term  should  not  exceed  thirty  years  although   suc^ 
firom  the  time  of  passing  that  act ;  and  declaring  that  no  person  h^becn  diUr 
or  persons,  without  their  licenses,  should  set  in  motion,  or  enrolled     and 
navigate,  upon  the  waters  of  this  state,  or  within  the  jurisdic-  {^"{JJ^'  Jf  ^ 
tion  thereof,  any  boat  or  vessel  moved  by  steam  or  fire,  under  UnUed  states, 
the  penalty  of  forfeiting  to  the  said  L.  and  jF.,  and  their  asso-  «J««<*«^«"- 
ciates,  such  boat  or  vessel,  &c.     That,  by  another  act,  passed 
the  9th  of  April,  1811,  it  was  declared,  among  other  things, 
that  the  several  forfeitures  mentioned  in  the  act  of  the  11th  of 
Aprilj  1803,  should  be  deemed  to  accrue  on  the  day  on  which 
any  boat  moved  by  steam  or  fire,  not  navigating  under  the 
license  of  Xr.  and  xl  or  their  associates,  shall  navigate  any  of 
the  waters  of  this  state,  or  ''^those  within  its  jurisdiction,  in  con-      [  *  489  *; 
travention  of  the  said  act,  and  that  X#.  and  F.  and  their  asso* 
ciates,  might  thereupon  have  the  same  remedy  in  law  and 
equity,  to  recover  such  boats,  &c.  as  if  the  same  had  been 
wrongfully  taken  out  of  their  possession,  &c.    The  bill  fiirther 
stated,  that  the  said  £#•  and  jP.  having,  in  all  things,  complied 
with,  and  fiilfilled  the  terms  and  conditions  expressed  in  the 
said  laws,  became  entitled  to  the  exclusive  right  and  privil^p) 
to  navigate  the  waters  of  this  state,  by  boats  moved  by  steam 
or  fire.     That  on  the  aoth  of  August,  1808,  jR.  K  L.  and  JP., 
by  indenture,  granted  to  John  JR.  Livingston  and  his  assigns, 
'^  all  the  right  which  the  said  it  JR.  L.  and  JP.  possessed  under 
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iN  ERROR,  the  laws  of  the  state^  exclusively  to  navigate  from  any  place 
ALBANY     within  the  city  of  New-  York,  lying  to  the  south  of  the  state 

iMuaiy,  lafe.  prison,  to  certain  places  in  the  said  indenture  specified,  and 
lying  to  the  south  of  Powhs-Hook  ferry,  and  particularly  to 
Staten  hland,  EHzabeth-tovm  Point,  Perth,  and  South  Amboy, 
and  the  river  Raritan  vp  to  New-Brunsmclf,  &c.  That  on 
the  5th  of  May,  1815,  J.R.  L.  by  articles  of  agreement/ agreed 
to  permit  the  |Aaintiff4o  run  a  steam-boat  or  steam-boats,  between 
JElizabeth-4ovm  Point  and  the  city  of  New-York  for  ten  years, 
from  the  first  of  March,  1815,  in  as  full  and  ample  a  manner 
as  he,  the  said  J.  R,  £#.  had  then  a  riffht  to  run  the  same  by 
virtue  of  the  mnX  to  him  from  R»  R,  IL.  and  R.  F, ;  and  that 
the  said  J.  R.  L.  further  agreed  with  the  plaintiff,  that  he 
would  not  run,  nor  grant  any  license  to  run  a  boat  or  boats, 
during  the  ten  years,  to  and  from  lUizeAeth-town,  and  Elizabeth-^ 
tovm  Point.  That  JR.  R.  L.  died  in  February,  1813,  and  R. 
jP.,  in  March,  1815,  and  that  the  legal  representatives  of  R. 
JR.  L.  and  it.  JP.,  on  the  29th  of  December,  1815,  covenanted 
with  the  plaintiff  and  Thotn€u  Morris,  among  other  things,  to 
release  and  confirm  to  the  present  owners,  or  their  assigns,  of 
any  steam-boat  or  boats,  run  by  them,  or  any  of  them,  on  the 
Hudson  river,  on  the  sound  between  Nev^York  Island  and 
Long  Island,  or  between  Nevf^York  and  I3izabeiK4own  Point, 
or  Stizabeth-ioum,  to  the  whole  extent  of  the  township,  all  their 
right,  title,  or  titles  respectively,  to  every  patent  or  either  right 
bolden  by  them,  d^c.  That  when  this  last  mentioned  deed 
490  ]  was  executed,  the  plaintiff  ^as  owner  of  a  steam-boat  then 
running  on  the  waters  of  the  state  between  New^York  and 
Elizaheth-iown  Point,  or  Elizabeth-town;  and  the  plaintiff 
elaimed  the  exclusive  right  of  navigating  the  waters  of  the 
state  o( NeiD-York  by  boats  moved  by  steam  ch*  fire,  between 
New^York  and  Elizabeth-'town,  in  virtue  of  the  two  deeds  last 
mentioned.  That  the  plaintiff  has  lately  built,  and  runs  a 
steam-boat  called  the  Atcdanta,  by  virtue  of  his  said  exclusive 
right,  between  Elizabeth-totim  Point  and  the  city  of  New^York. 
That  the  defendant,  T.  Gibbons,  of  Elizabeth-toum,  in  the 
state  of  New^srsey,  is  owner  of  two  boats  impelled  by  steam, 
one  called  the  Stimdingsr,  and  the  other  the  JSellona ;  and  in 
contravention  of  the  exclusive  right  and  privilege  of  the  plain* 
tiff,  and  without  any  license  firom  the  plaintiff,  or  R.  R.  L,  and 
R,F.,  or  their  representatives,  the  defendant  had  set  in  motion 
the  said  two  boats  moved  by  steam  or  fire,  and  employed  them 
in  the  transportation  of  passengers  between  the  city  of  New^ 
York  and  J^izabsth'4own,  and  that  those  boate  now  actually 
navigate  between  Nev^York  and  Elizabeth-4own,  A,c.,  to  the 
great  loss  and  prejudice  of  the  plaintiff.  Prayer  ton  an  injvfnctims 
to  restrain  the  defendant,  his  agents,  &c.  from  using,  employing, 
and  navigatmg  die  said  two  steam-boats,  or  either  of  them, 
or  any  o^er  sleam-boat  by  him  purchased  or  built,  as  afi>resaid« 
OA  the  waters  of  thia  state  lying  between  EKzabeth-totsn^  or 
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ony  place  within  the  bounds  of  the  township^  and  the  citj  of  IN  erhoh 
NcW'Yorky  &c.  A  writ  of  injunction  was  granted  on  the  Slst  albx^y" 
of  October^  ldl8,  according  to  the  prayer  of  the  bill.  JaDaary,  m9 

On  the  19th  of  ^i^u^^,  1819,  the  defendant  filed  his  answer 
to  the  bill,  in  which  he  admitted  the  several  acts  of  the  legislature, 
and  the  deeds,  &c.  set  forth  in  the  plaintiffs  bill,  but  denied 
the  exclusive  right  claimed  by  the  plaintiff  under  them.  He 
admitted,  that  he  was  the  owner  of  the  two  steam-boats  de- 
Bcribed  in  the  bill,  and  which  were  intended  to  navigate  by 
steam  between  the  city  of  New-York,  and  the  wharf  of  the  de- 
fendant in  New-Jersey,  at  a  place  ut«ualiy  called  HaUttiPs 
PoiiU^  which  is  within  the  bounds  of  the  township  of  Eliza^ 
beth-town,  but  separated  from  JElizaheth-totcn  Point,  by  a  large 
and  navigable  creek ;  that  the  '^said  boats  did  run  between 
Naw-  York  and  the  said  wharf  of  the  defendant,  which  is  a 
short  distance  from  Elizabeth-town  Point,  the  place  from  which 
the  plaintiflTs  boat  runs  to  New-York ;  and  that  the  said  boats 
of  the  defendant  continued  so  to  run,  &&  until  restrained  by 
the  injunction  issued  in  this  cause.  But  he  denied  that  the 
saifl  boats  ever  run  from  Elizabethrtatm  Point.  The  defend- 
ant averred,  that  his  two  boats  are  vessels  above  the  burthen 
of  twenty  tons,  and  were  duly  enrolled  and  licensed  under  the 
laws  of  the  United  States,  to  be  employed  in  carrying  on  the 
coasting  trade,  according  to  the  laws  of  the  United  States, 
That  the  Sioudinger  was  enrolled  at  Perth  Amboy,  in  New- 
Jersey,  on  the  23d  of  October,  1317,  and  licensed  for  one  year, 
which  license  was  renewed  on  the  5iOth  of  October,  1818,  for 
one  year,  by  the  collector  of  the  port  of  Perth  Amboy,  in  the 
form  prescribed  by  kw,  in  pursuance  of  an  act  of  Congress, 
entitled,  '^  An  act  for  enrolling  and  licensing  ships  and  vessels 
to  be  employed  in  the  coasting  trade  and  fisheries,  and  for 
regulating  the  same."  And  the  defendant  insisted  that  the 
Stoudinger,  under  this  license,  may  be  lawfully  employed  and 
navigated  in  the  coasting  trade  between  parts  of  the  same 
state,  or  of  different  states,  and  cannot  be  excluded  or  restrict- 
ed therein  by  any  law  or  grant  of  any  particular  state,  on  any 
j>retence  to  an  exclusive  right  to  navigate  the  waters  of  any 
particuhir  state  by  steam-^boats,  &c.  That  the  steam-boat 
Bellona  was  in  like  manner  enrolled  and  licensed  on  the  20th 
of  October,  1818,  &c.  That  the  representatives  of  iJ.  R,  L. 
and  jP.,  claiming  to  be  entitled  to  certain  patent  rights  for  im- 
provements in  steam  navigation,  and,  also,  an  exclusive  right 
to  navigate  the  waters  of  the  state  of  New-York,  with  boats  or 
vessels  propelled  by  steam  or  fire,  on  the  14th  of  S^ember, 
1816,  by  deed,  sold  to  D.  D.  Tompkins,  Adam  Brovm  and 
Noah  orovm,  and  their  assigns,  <^  the  right,  liberty,  and  privi- 
lege of  navigating,  for  all  purposes  whatsoever,  boats  or  vessels 
of  all  kinds  whatsoever  propelled  by  the  force  of  fire  or  steam, 
upon,  over,  and  across  the  waters  of  the  bay  of  New-York, 
Staten  Island  sound,  the  outward  harbor,  including  Prince's 
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IN  ERROR,  and  Gravesend  bays,  and  a  part  of  the  Atlantic  ocean,  and  Ja- 
ALBANY  ~  ^"^i^^  ^7  y  ^^^y  ^^^»  ^  i^^Sht,  privilege  and  liberty,  with  all 

Jaauary,  1820.  *8uch  boats  SO  propelled,  to  touch,  stop,  and  land  passengers, 

^-^*"^^'*'^  and  discharge  cargoes,  to  depart  from,  and  arrive  at  the  city 
%*.  of  New-York,  or  any  part  thereof;  and,  also,  the  sole  and  ex- 

oiiDKic.  elusive  right,  privilege  and  liberty  of  navigating,  with  all  such 
boats  to  and  from  the  city  of  New-  York,  and  to  and  from  the 
points  and  places  in  the  said  deed  particularly  mentioned  and 
specified,  to  wit :  ''  Shrewsbury  Bay  and  rivers  in  New-Jersey^ 
Sandy  Hook,  Spermaceti  Cove,  and  the  waters  and  shores  ad- 
jacent thereto,  to  the  southward  of  Sandy  Hook,  Fort  Dia- 
mond, and  the  shores  of  Long  Island,  with  liberty  to  touch 
at  any  point  or  place  on  the  easterly  and  southerly  side  of 
Staten  Island,  and  any  point  on  the  said  shores,  at  which 
the  grantors  may  lawfully  touch,  consistently  with  their  grants 
to  others."  That  Adam  Brown  afterwards  died,  and  his  ex- 
ecutors, on  the  4th  of  December,  1818,  by  a  deed,  reciting 
that  all  the  rights  and  privileges  under  the  last  mentioned 
deed,  had  been  released  to  D.  I).  Tompkins,  and  as  respected 
Shrewsbury,  and  all  the  shores  of  Shrewsbury  bay  and  rivers, 
to  Noah  Brown;  and  they,  the  said  .executors  of  A:B.,  sold 
to  the  defendant  and  his  assigns,  all  the  rest,  residue  and  re- 
mainder of  the  right  of  A:  B.,  derived  under  the  said  deed  of 
the  14th  of  September,  1816.  That  D.  D.  Tompkins  and 
Noah  Brown,  on  the  7th  of  December,  1818,  by  deed,  sold  and 
conveyed  to  the  defendant  a  right  of  navigating  with  steam- 
boats, upon,  over,  and  across  the  waters  of  the  bay  of  New^ 
York,  Staten  Island  sound,  the  outward  harbor,  the  Atlantic 
ocean,  and  all  the  waters  specified  in  the  deed  of  the  repre- 
sentatives of  JR.  R,  L.  and  F.  to  them,  and  to  touch  and  land 
passengers,  and  take  or  discharge  cargoes,  and  to  depart  from, 
and  arrive  at,  and  navigate  to,  from,  and  between  the  city  of 
New-  York,  or  any  part  thereof,  and  to,  fit>m,  and  between  any 
place  or  places,  point  or  points  whatsoever,  in  the  state  of 
New-  York,  or  in  the  state  of  New- Jersey,  or  elsewhere,  other 
than,  and  except  Staten  Island,  and  all  the  points  and  places 
on  the  shores  of  the  state  of  New- Jersey,  between  the  point  of 
Sandy  Hook  aivd  the  east  end  of  the  division  line  between  Mon- 
mouth and  Middlesex  counties  in  the  state  of  New- Jersey.'* 
And  the  defendant  insisted,  that  if  R.  JR.  L.  and  jP.,  or  either 

[  *  493  ]  of  them,  had  any  exclusive  right  to  navigate  by  *steam-boats, 
(which,  however,  the  defendant  did  not  admit)  he,  the  defend- 
ant, had  a  right,  under  the  deeds  above  mentioned,  to  navigate 
the  waters  of  the  state  o{  New-York,  between  the  city  of  New- 
York  and  Elizabeth-town,  or  Elizabeth-towti  Point,  or  any 
place  or  point  in  the  creek  called  Elizabeth-town  Creek,  in  the 
township  of  Elizabeth-town,  in  the  state  of  New-Jersey,  with 
boats  or  vessels  moved  by  steam  or  fire.  And  the  de&ndant 
denied  the  right  of  the  plaintifl*,  if  the  matters  set  forth  in  has 
bill  were  true,  to  prosecute  alone,  as,  by  his  own  showing,  he 
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was  assigDee  of  a  part  only  of  the  exclusive  right  claimed  by  IN  ERROR 
him;  and  he  prayed  that  he  might  have  the  benefit  of  this  albanyT" 
defence,  equally  as  if  he  had  demurred  to  the  bill,  or  plead-  January,  isso. 

G1BBOK8 
On  this  answer,  the  defendant  below  moved  to  dissolve  the  v. 

injunction,  which  motion,  after  being  argued  by  counsel,  was  Oodbh. 
denied  by  the  chancellor;  who,  on  the  6th  of  October,  1819, 
made  the  following  order :  ^*  It  is  ordered  and  decreed,  that 
the  motion  be  denied,  and  that  the  question  of  costs  upon  the 
said  motion  be  reserved ;  and  it  is  further  ordered  and  decreed, 
that  the  injunction  heretofore  issued  in  this  cause,  be  confirm- 
ed in  its  operation  to  the  whole  of  the  waters  in  the  bay  of 
New^York,  on  the  passage  or  route  between  the  city  of  JVeio- 
York  and  Elizabeth-town  Pointy  or  Elizabcth-toum,  or  any 
part  thereof,  and  that  it  be  understood  not  to  apply  to  the 
waters  of  the  sound  that  lie  between  Staten  Island  and  the 
state  of  New- Jersey y  so  long  as  the  boat  or  boats  of  the  defend- 
ant do  not  enter  the  bay  of  Netff-York.^^ 

From  this  order  the  defendant  below  appealed  to  this 
court. 

The  Chancellor  assigned  his  reasons  for  the  decretal 
order  made  by  him,  as  follows :  The  motion  to  dissolve  the 
injunction  was  founded  upon  the  matter  contained  in  the 
answer. 

The  defendant  set  up  two  grounds  of  riffht  to  navi^te  with 
steam-boats  between  the  city  of  New^zorky  and  HahteJPs 
Point,  within  the  township  of  EHzabeth-'towny  in  New- Jersey : 
( 1)  A  license  to  carry  on  the  coasting  trade  ^granted  under  the  [  *  494  ] 
laws  of  the  United  States,  and  (2)  a  license  under  the  repre- 
sentatives of  Livingston  and  Fulton. 

1.  The  act  of  Congress  (passed  18th  February ,  1793,  ch. 
8.)  referred  to  in  the  answer,  provides  for  the  enrolling  and 
licensiiig  ships  and  vessels  to  be  employed  in  the  coasting  trade 
and  fisheries.  Without  being  enrolled  and  licensed,  they  are 
not  entitled  to  the  privileges  of  American  vessek,  but  must 

Eay  the  same  fees  and  tonnage  as  foreign  vessels,  and  if  they 
ave  on  board  articles  of  foreign  growth  ^or  manufacture,  or 
distilled  spirits,  they  are  liable  to  forfeiture.  I  do  not  perceive 
that  this  act  confers  any  right  incompatible  with  an  exclusive 
right,  in  Livingston  and  Fwion,  to  navigate  steam-boats  upon 
the  waters  of  this  state ;  the  right  of  the  legislature  to  pass  the 
laws  mentioned  in  the  pleadings,  was  not  attempted  to  be 
made  a  question  of,  upon  the  motion  before  me.  That  right 
has  been  settled  (as  &r  as  the  courts  of  this  state  can  settle 
it)  by  the  decision  of  the  Court  of  Errors,  in  Livingston  v.  Van 
Ingen,  (9  Johnson,  507.)  and  if  those  laws  are  to  be  deemed, 
in  the  first  instance,  and  per  se,  valid  and  constitutional,  and 
as  conferring  valid  legal  rights,  a  coasting  license  cannot  surely 
bave  any  effect  in  controlling  their  operation.      The  act  of 
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IN  ERROR,  Congress  referred  to  never  meant  to  determine  tlie  right  of 
ALBANY      pi^opertjr,  or  the  use  or  enjoyment  of  it,  under  the  laws  of  the 

Jojuiary,  1820.  States.     AnjT  person  in  the  assumed  character  of  owner,  may 

^-^P'''^'''*""'*^  obtain  the  enrolment  and  license  required,  but  it  will  stjll  re- 
V.  main  for  the  laws  and  courts  of  the  several  states  to  determine 

OoDvif.  (ii^  right  and  title  of  such  assumed  owner,  or  of  some  other 
person,  to  navigate  the  vessel.  Tlie  license  only  gives  to  the 
vessel  an  Amnrican  character,  while  the  rigbt  of  the  individual 
procuring  the  license  to  use  the  vessel  as-  against  another  indi- 
vidual setting  up  a  distinct  and  exclusive  right,  remains  pre- 
cieely  as  it  did  before.  It  is  neither  enlarged  nor  diminished 
by  means  of  the  license  ;  the  act  of  the  collector  does  not  de- 
dde  the  right  of  property.  He  has  no  jurisdiction  over  such  a 
question.  Nor  do  I  think  it  would  alter  the  case,  in  respect 
to  the  force  and  effect  of  the  laws  before  us,  if  the  lie€mse  of 
the  collector  was  evidence  of  property.  However  unquestion- 
able the  right  and  title  to  a  specific  chattel  may  be,  and  from 

f  *  495  ]  whatever  source  that  title  *may  be  deHvedy  the  use  and  employ- 
ment of  it  must,  OS  a  general  rule,  be  subject  to  the  laws  and 
regulations  of  the  state.  If  an  individual  be,  for  instance,  in 
possession  of  any  duly  patented  vehicle,  or  machine,  or  vessel, 
or  medicine,  or  book,  must  not  such  property  be  held,  used, 
and  enjoyed,  sid>ject  to  the  general  laws  of  the  land,  such  as 
laws  establishing  turnpike  roads  and  toll  bridges,  or  the  exclu- 
sive right  to  a  ferry,  or  laws  for  preventing  and  removing  nui- 
sances ?  Must  it  not  be  subject  to  all  other  regulations  touch- 
ing the  use  and  employment  of  property,  which  the  legislature 
of  the  state  may  deem  just  and  expedient  ?  It  appears  to  rae 
that  these  questions  must  be  answered  in  the  affinnative.  The 
only  limitation  upon  such  a  general  discretion  and  power  of 
control,  is  the  occurrence  of  the  case  when  the  exercise  of  it 
would  impede  or  defisat  tlic  operation  of  some  lawful  measure, 
or  be  absolutely  repugnant  to  some  constitutional  law  of  the 
Union.  When  laws  become  repugnant  to  each  other,  the 
supreme  or  paramount  law  must  and  will  prevail.  There  can 
be  no  doubt  of  the  fitness  and  necessity  of  this  result,  in  every 
mind  that  entertains  a  just  sense  of  its  duty  and  loyalty.  Sup- 
pose there  was  a  provision  in  the  act  of  Congress  that  all  ves- 
sels, duly  licensed,  should  be  at  liberty  to  navigate,  for  the 
purpose  of  trade  and  commerce,  over  all  the  navigd^le  bays, 
harbors,  rivers  and  lakes  within  the  several  states,  any  law 
of  the  states  creating  particular  privileges  as  to  any  particular 
class  of  vessels  to  the  contrary  notwithstanding,  the  only  ques- 
tion that  could  arise  in  such  a  case  would  be,  whether  the  law 
was  constitutional.  If  that  was  to  be  granted  or  decided  in 
favor  of  the  validity  of  the  law,  it  would  certainly,  in  all  courts 
and  places,  overrule  and  set  aside  the  state  grant.  But  at 
present  we  have  no  such  case,  and  there  is  no  ^ound  to  infer 
atiy  such  supremacy  or  intention  from  the  act  regulating  the 
coasting  trade.  There  is  no  collision  between  the  act  of  Con- 
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gjtesH  aiid  the  acto  of  this  state  creating  ilie  steam-boat  monop-  fiv  erroh 
oif.  The  one  requires  ail  vessels  to  be  licensed,  to  entitle  albany, 
them  to  the  privileges  of  American  vessels,  and  the  otherr  January, j^sso 
confer  on  particular  individuals  the  exclusive  right  to  navigate 
steam-boats,  without,  however,  interfering  *with  or  questioning  ^'"y, 
the  requisition  of  the  license.  The  license  is  admitted  to  be  ?*^^q'.  i 
as  essential  lo  these  boats  as  to  any  others^  The  only  question  t  ^^^  1 
is.  Who  is  entitled  to  take  and  enjoy  the  license  ?  The  sug- 
gestion that  the  laws  of  the  two  governments  are  repugnant 
to  each  other  upon  this  point  appears  to  be  new,  and  without 
any  foundation.  The  acts  granting  exclusive  privileges  to 
Lioingtton  and  Fulton  were  all  passed  subsequent  to  the  act 
of  Congress ;  and  it  must  have  struck  every  one,  at  the  time, 
to  have  been  perfectly  idle  to  pass  such  laws,  conferring  such 
privileges,  if  a  coasting  license,  which  was  to  be  obtain^  as  a 
matter  of  course,  and  with  as  much  fecflity  as  the  flag  of  the 
United  St€Ue$  coukl  be  procured  and  hoisted,  was  sufficient  to 
interpose  and  annihilale  the  force  and  authority  of  those  laws. 
If  the  state  laws  were  not  absolutely  null  and  void  from  the 
banning,  they  require  a  greater  power  than  a  simple  coasting 
license,  to  disarm  them.  We  must  be  permitted  to  require, 
at  least,  the  presence  and  clear  manifestation  of  some  consti- 
tutional law,  or  some  judicial  decision  of  the  supreme  pow^ 
of  the  Union,  acting  upon  those  laws  in  direct  collision  and 
eonifict,  before  we  can  retire  from  the  support  and  defence  of 
them.     We  must  be  satisfied  that 

^eptunus  muroSf  magtw^ue  emata  tridenU 
Fundamenta  fuatit. 

2.  If  the  appellant  has  any  ri^t  to  navigate  his  stean^boats 
upon  the  waters  of  the  state,  he  must  have  derived  it  under 
the  representatives  of  Livingston  and  Fuhon.  But  the  grant 
he  sets  up  was  subsequent  to  the  deed  from  L,  and  F,  to  John 
R.  LivingstonyMnder  whom  the  respondent  holds  his  title ;  and 
if  the  pretensions  of  the  respondent  under  that  deed  are  well 
founded,  the  appellant  fails  in  his  defence. 

The  deed  to  John  JR.  lAvingston  conveys  '^  alt  the  right  which 
L.  and  F.  possessed,  e^fclusively  to  navigate  with  steam-boats 
from  the  city  of  New-Yorky  south  of  the  state  prison, to  Staten 
Island^  Elizabeth'tovm  Pointy  Perth  and  South  Amboi/y  and  the 
river  Raritan  up  to  NeW'-BrtmswiekJ'  The  appellant  says, 
that  Habte€P$  Point  (between  which  and  the  city  of  Netn^ 
York  his  boats  navigate)  is  '^  wttbin  the  township  of  ESizfAeth- 
iowHy  but  separated  fitm  EHzabeih-toton  *Point  by  a  large  and  [  *  497  ] 
navigable  creek."  <<That  his  wharf  at  Hnbted^s  Point  is 
within  a  short  distance  of  Elizabeih-town  Pointy^  and  yet  he 
denies  that  he  is  sailing  within  the  limits  of  the  grant  to  J.  R. 
L.  Whoever  is  acquainted  with  the  position  of  the  land  and 
waters  at  and  adjoining  EHzabeth^totm  Pointy  or  will  cast  his 
eye  upon  a  map  of  that  country,  will  at  once  perceive,  that 
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tN  ERROR,  upon  the  apf)ellant's  construction  of  the  deed  to  /.  it.  Z#.,  the 
ALBANY     ^®  grant  to  him  was  vain  and  illusory,  as  a  beneficial  exclusive 

Jaooary,  isio.  privilege.  If  jL.  and  F.y  notwithstanding  that  deed,  retained 
in  themselves  the  right  to  run  steam-boats  to  and  from  EAza- 
beih'town  and  iVetr-  York,  by  starting  from  the  opposite  side  of 
the  small  creek  that  runs  at  Elizabeth-ioun  Point  into  the  bay 
or  sound,  the  right  in  /.  J?.  L.  was,  in  effect,  no  longer  exclu- 
sive, but  common.  This  is  certainly  not  the  sound  construction 
of  the  deed,  which  gave  him  the  right  to  navigate  exclusively 
within  its  prescribed  limits.  It  is  to  be  so  construed  as  to  have 
value  and  effect  as  an  exclusive  right.  For  this  purpose,  Etiz- 
abtth'tovm  Point  must  be  considered  as  including  the  whole 
shore  or  navigable  part  of  EHzabeth^tovm ;  and  this  appears  to 
be  the  clear  and  necessary  interpretation  of  tlie  grant,  when  we 
take  into  consideration  the  situation  of  the  ground  and  waters, 
and  the  nature  and  object  of  the  grant.  Any  narrower  con- 
struction in  favor  of  the  grantors  would  render  the  deed  a  finud 
upon  the  grantee.  It  would  be  like  granting  an  exclusive  right 
of  ferriage  between  two  given  points,  and  then  setting  up  a 
rival  ferry  within  a  few  rods  of  those  very  points,  and  within 
the  same  course  and  line  of  travel.  The  common  law  con- 
tained principles  applicable  to  this  very  case,  dictated  by  a 
sounder  judgment  and  a  more  enlightened  morality.  If  one 
had  a  ferry  by  prescription,  and  another  erected  a  ferry  so  near 
it  as  to  draw  away  its  custom,  it  was  a  nuisance  for  which  the 
injured  party  had  his  remedy  by  action.  {Bro.  action  ^ir  le 
case,  pi.  57.  tit.  Nuisance,  pi.  12.  2  Roll  Ahr.  140.  pi.  20. 
3  Black,  Com,  219.)  The  same  law  and  remedy  were  applied 
to  the  case  of  a  fair  or  market,  in  which  an  individual  had  a 
freehold  interest,  if  another  &ir  or  market  was  -erected,  and 
used,  within  its  vicinity.  (F,  iV.  B.  184,  and  notes.  2  JloB. 
498  ]  Abr.  140.  pi.  1,2,  3.  Yard  v.  Ford,  2  Saund.  *172.)  The 
same  rule  applies,  in  its  spirit  and  substance,  to  all  exclusive 
grants  and  monopolies.  The  grant  must  be  so  construed  as  to 
give  it  due  effect,  by  excluding  all  contiguous  and  injurious 
competition. 

The  grant  of  an  exclusive  right  to  run  steam-boats  between 
JVetr-  York  and  ^izabeih-tjvm  Point,  was  intended  to  com- 
prehend the  entire  benefit  of  all  the  travelling,  and  passengers 
going  to  and  from  Elizabeth-tovm  and  Neiv-  York.  It  meant 
to  embrace  the  whole  stream  of  intercourse  between  these  two 
places,  and  Eliznbeth-town  Point  was  used  for  the  landing 
place  of  the  town.  No  other  landing  place  occurred  to  the 
parties,  or  it  doubtless  would  have  been  inserted.  The  inten- 
tion of  the  instrument  is  clear  and  palpable.  It  is  to  be  de- 
duced from  the  general  description,  and  the  nature  of  the 
grant  as  an  exclusive  privilege,  and  the  particular  locality  of 
the  land  and  waters  in  question.  Any  other  construction  is 
unreasonable,  and  incompatible  with  the  object  of  the  grant, 
and  with  the  principles  of  the  common  law  applicable  to  the 
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case.     An  exclusive  right  to  navigate  with  steam-boats  between  IN  error, 
the  city  of  New-- York  and  Elizabeih-tovm  Fointy  includes  in  it     ALBANY 
the  use  of  the  waters  on  the  usual  passage  between  those  ier-  Janaary,  idio. 
miniy  in  exclusion  of  the  use  of  those  waters  on  such  a  passage  ^"^^^^^^JJ^ 
or  route,  by  any  other  steam-boat.     It  is  like  the  grant  of  an  y. 

exclusive  right  of  way,  and  no  stranger  has  a  right  to  use  it.       Ogokv. 
{Finch's  Law  J  31.) 

In  the  subsequent  grant  from  /.  i2.  L.  to  the  respondent, 
the  existence  of  his  right  under  the  de^d  of  1808,  to  the  entire 
navigation  between  New-  York  and  Elizabeih-tovmy  as  well  as 
EAzabeih'tovm  Fointy  was  assumed.  It  was  also  provided, 
that  an  exclusive  grant  to  navigate -to  the  latter  place,  should 
exclude  any  interfering  navigation  to  the  other.  There  was 
an  interval  of  seven  years  between  the  deed  of  1808  and  this 
latter  deed,  in  all  which  time  we  are  led  to  infer  that  /.  JR.  Z«. 
had  enjoyed  the  exclusive  right  under  his  deed  to  the  extent 
now  set  up  by  the  respondent,  and  that  both  parties  to  the 
deed  of  1808  had  given  it  that  practical  construction.  But  if 
the  deed  of  1808  was  liable  to  doubt  and  difficulty  upon  this 
point,  the  sense  of  the  parties  was  more  explicitly  declared  in 
the  deed  of  the  *29th  of  December,  1815,  which  was  also  prior  [  *  499  ] 
to  any  deed  under  which  the  appellant  sets  up  a  right.  This 
last  deed  was  from  the  representatives  of  L.  and  jP.  to  the  re- 
spondent and  one  T.  iH.,  and  it  was  a  covenant  with  them  to 
release  and  confirm  to  the  owners  of  any  steam-boat  owned  and 
run  on  the  Hudson  river,  or  on  the  sound  between  NeW'York 
and  Long  Hand,  or  between  New-York  and  Elizabtth-town 
Foint,  or  Elizabeth-town,  to  the  whole  extent  of  the  township, 
all  the  right  and  title  which  they  then  held.  The  respondent 
was,  at  the  time,  owner  of  a  steam-boat  running  between  Eliz- 
abeth-town Foint  and  New-  York,  and  there  was  then  no  other 
subsisting  grant  under  L.  and  F,,  relative  to  a  navigation  be- 
tween ^ew-York  and  Elizabeth-toum,  or  any  part  of  it,  but 
the  one  to  /.  R,  L.  The  covenant  to  release  and  confirm,  in 
respect  to  those  waters,  applied  to  that  grant,  and  to  none  other, 
and  when  the  representatives  of  L,  and  jP.  speak  of  running 
between  "  New-York  and  Elizabeth-toum  Foint,  or  Elizabeth- 
town,  to  the  whole  extent  of  the  township,"  they  give  a  con- 
struction to  the  former  deed,  and  recognize  a  right  out  of  them, 
to  the  reasonable  and  just  extent  which  the  grant  imported. 
They  must  have  considered  the  right  under  J.  R.  L.  in  that 
broad  extent,  as  then  subsisting  and  held,  or  they  would  not 
have  used  such  pointed  and  strong  description  when  speaking 
of  that  right.  The  expression  was  evidently  intended  to  be 
declaratory  of  the  meaning  and  operation  of  the  former  deed. 
The  words  have  no  sense,  or  meaning,  or  application,  in  any 
other  view ;  and  neither  the  representatives  of  L.  and  F.,  nor 
those  claiming  under  them,  can  now  be  permitted  to  put  a 
narrower  construction  upon  their  former  grant,  and  especially 
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#jv  ERROR,  a  construction  injurious,  if  not  repugnant  to  its  end  ani  d^ 
ALBANY     ^^ff^y  ^  ^^^  grant  of  an  exclusive  privilege. 

iwiuary,  iftio.      It  is,  hoHTever,  an  act  of  justice  to  those  representatives,  ic 
~  observe,  that  no  subsequent  attempt  appears  on  their  part,  to 

defeat  or  impair  the  right  previously  granted. 

The  appellant  sets  up  a  right  to  navigate  steatn^-boats  be- 
tween Eiizabeth'toton  and  HaUtedU  Point  and  iVeto-  Yorh,  de* 
rived  under  the  deed  from  the  representatives  of  Is.  and  F.y 
of  the  14th  of  September,  1S16,  to  Daniel  D.  Tompkiuu  and 
Adam  and  Noah  Brown.  The  extent  of  this  srant  is  partly 
^  -UK)  ]  ^described  in  the  appellant's  answer,  and  partly  given  by  a 
reference  to  the  deed.  It  was  '^  the  right  of  navigating,  for 
all  purposes  whatsoever,  steam-boats  upon,  over,  and  across  the 
waters  of  the  bay  of  New-YofJc,  Staten  Island  Sound,  the  out- 
ward harbor,  including  Princess  and  Gravesend  bays,  a  part 
of  the  Atlantic  shore,  and  Jamaica  bay,  dLC.  And  also  the 
rigtit  to  stop  and  land  passengers,  and  discharge  cargoes,  at 
the  city  of  New-York ,  and  the  sole  and  exclusive  right  of  navi- 
gating with  steam-boats  to  and  from  the  city  of  New-  York,  to 
and  from  Shrewsbury  bay  and  rivers  in  the  state  of  New-Jersey^ 
Sandy-Hooky  Spermaceti  Cove,  and  the  shores  and  waters  ad- 
jacent thereto,  lying  within  and  to  the  southward  of  Sandy* 
Hook,  Fort  XKmnond,  and  the  shores  of  Long  Island  from 
Denise^s  heights  Inclusive,  southerly  along  Gravesend  bay,  &c 
And  the  sole  and  exclusive  right  of  touching  at  any  point  on 
the  easterly  and  southerly  side  o(  Staten  Island,  and  any  point 
or  place  on  the  said  shores,  at  which  the  fMurties  of  the  first 
part  may  now  stop  or  touch,  consistently  with  the  rights  here- 
tofore granted."  This  deed  was  not  intended  to  interfere  with 
the  former  grant  to  J.  R.  L.  and  the  only  part  of  it  that  looks 
like  an  interference  is  in  the  expression  Staten  Island  Sound. 
But  we  find,  afterwords,  in  the  deed,  that  expression  explained 
by  the  liberty  given  (thou^  very  cautiously  and  at  the  risk  of 
the  grantees,)  to  stop  and  touch  at  any  port  on  the  easterly 
and  southerly  side  of  Staten  Island.  There  is  no  liberty  to  stop 
or  touch,  or  deliver  or  receive  passengers  or  freight,  at  any 
port  or  place  in  Staten  Island  Sound.  There  is  no  privilege 
granted  to  navigate  between  Ncw-York  and  EHzabeth-town, 
or  to  touch,  or  receive,  or  land  passengers ;  and  every  assump- 
tion of  such  right,  as  derived  from  and  under  that  deed,  is 
manifestly  groundless.  If  any  right  be  given  to  navigate  on 
the  route  to  that  place  from  New-  York,  it  is  only  a  water  pas- 
sage through  Staten  bland  Sound;  and  every  act  in  carrying 
passengers,  as  between  New-York  and  EKzabetk-toum,  under 
color  of  that  deed,  is  a  trespass  upon  the  rights  of  the  grantors 
or  their  lawful  assignees. 

If  the  grantees  m  that  deed  had  no  suck  right,  they  had 
none  to  impart  to  others,  and  it  becomes  unnecessary  to  ex- 

f  *  501  ]       amine  *into  the  legal  import  and  operation  of  the  subsequent 
deeds  from  those  grantees  to  the  appellant. 
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There  was  an  objecUon  raiaed  in  the  answer  to  not  making  IN  error 
of  Thomas  Morris  a  party,  because  bis  name  is  mentioned  in     albany 
the  deed  of  the  29th  of  December^  1819.     But  as  it  is  no  where  January,  leio 
averred,  nor  does  it  appear,  that  Mr.  Morris  was  the  owner  of 
any  boat  to  which  the  covenant  in  that  deed  applied,  he  had 
no  interest  in  this  cau^,  and  there  was  no  need  to  make  him 
a  party. 

Every  branch  of  the  right  and  title  set  up  in  the  answer  as 
matter  of  defence,  appearing  to  be  without  support  or  solidity, 
the  motion  to  dissolve  the  injunction  was,  consequently,  denied. 
As  the  injunction  was,  however,  granted  before  the  decision  on 
the  3d  day  of  May  last,  in  the  cause  of  Ltvingston  v.  Ogden 
and  Gibbons,  (a)  it  might  perhaps  be  more  extensive  than  the 
doctrine  laid  down  in  that  decision  could  warrant.  I  therefore 
so  modified  or  explained  the  operation  of  the  injunction,  as  to 
confine  it  to  the  whole  of  the  waters  in  the  bay  of  Neif>-  York, 
on  the  passage  or  route  between  the  city  of  New-York  and 
Elizabeth'town  Point  or  Eizabeth'town,  or  any  part  thereof, 
and  not  to  api4y  it  to  the  waters  of  the  sound  that  lies  between 
StcUen  Island  and  the  state  of  New-Jtrsey,  so  long  as  the  boats 
of  the  appellant  did  not  leave  the  sound  on  their  passage  to  the 
city  of  New-  York. 

S.  Jones,  jnn,y  for  the  appellant,  contended,  that  the  exclusive 
right  set  up  by  the  respondent,  under  the  laws  of  the  state  of 
New'York,  was  inconsistent  with  the  principles  and  provisions 
of  the  constitution  of  the  United  States ;  and  that  those  laws, 
purporting  to  create  or  establish  sucb  exclusive  right,  were  un- 
constitutional and  void ;  and  that  the  exclusive  right,  therefore, 
claimed  under  them,  can  have  no  force  against  the  appellant. 
The  respondent  claims  under  the  acts  of  the  legislature  of  this 
state.  The  appellant  claims  not  only  under  the  broad,  natural 
right  of  every  citizen  freely  to  navigate  the  public  waters  of 
the  United  States,  but  under  the  express  authority  of  the  United 
States,  granted  by  the  license  to  his  boats  to  carry  on  the  coast- 
ing  trade.  Here,  then,  is  a  direct  collision  between  the  authority 
of  the  ^government  of  the  United  States,  and  that  of  this  state ;  [  *  502  "^ 
and  this  court  need  not  be  informed,  that,  in  such  a  case,  the 
state  laws  must  yield  to  the  paramount  authority  of  the  general 
government.  The  power  of  Congress  to  pass  the  act  for  enrdling 
and  licensing  ships  or  vessels,  to  be  employed  in  the  coasting 
trade,  di^c.  (13  sess.  1793.  1  vol.  L.  U  S.  339.)  is  derived  fi'om 
the  clause  in  the  8th  section  of  the  first  article  of  the  constitution, 
empowering  Congress  to  regulate  commerce  with  fore^  states, 
and  among  the  several  states,  &c.  The  power  will  not  be  de- 
nied, and  it  has  been  fully  exercised.  The  right  to  regulate 
the  coasting  trade  is  solely  and  exclusively  vested  in  Congressi 
No  state  can,  therefore,  restrain  or  prohibit  the  exercise  of  that 

la)  Th'u  ease^  u  well  as  that  of  Ogden  y.  Gibbons,  will  be  found  in  the  4tli 
roi.  ofJokns.  Ck.  RemnU, 
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IN  ERROR,  right.  Do  not  the  acts  of  the  legislature  of  this  state  limit  and 
ALBANY     restrain  the  right  of  trading  coastwise  ?   It  prohibits  all  citizens 

l^waary,  iftio.  of  the  United  States,  except  /?.  B.  L,  and  i\  and  their  assigps, 

^^'^**^''^^-^  from  using  or  navigating  the  waters  of  this  state  with  boats  or 
'  v.^"'  vessels  propelled  by  steam  or  fire.  Might  not  the  state  have, 
OoDBH.  in  \^]^Q  manner,  granted  an  exclusive  privilege  to  navigate  the 
waters  of  the  state  with  vessels  moved  by  sails  of  a  particular 
construction  ?  Suppose  some  new  improvement  in  steam-boats 
or  vessels,  by  which  their  capacity  and  velocity  should  be  so 
much  increased,  that  no  vessels  with  sails  could  enter  into  com- 
petition with  them ;  would  not,  in  that  case,  the  whole  internal 
trade  of  the  United  States  be  monopolized  by  these  grantees  and 
their  assigns  ?  Again ;  suppose  a  vessel  prof)elled  by  steam,  be- 
longing to  some  European  state  in  amity  with  the  United  States, 
should  arrive  at  the  mouth  of  the  Hudson,  with  the  intention 
of  ascending  the  river,  could  any  law  of  this  state  prevent  her 
entrance  into  our  harbors  ?  Might  not  the  master  of  such  ves- 
sel say,  "  I  know  of  no  laws  or  regulations  of  a  particular  state 
in  regard  to  trade  or  commerce ;  I  claim  the  privilege  of  enter- 
ing the  harbor  of  iVeti^-  York,  under  the  laws  of  the  United 
States,  and  the  treaty  of  amity  and  commerce  subsisting  be- 
tween them  and  my  sovereign,  and  which,  by  your  constitution, 
is  declared  to  be  the  supreme  law  of  the  land."  Again ;  suppose 
a  patent  by  the  United  States  to  any  individual,  granting  him 
the  sole  right  of  navigating  the  waters  of  the  United  States,  by 

I  *  503  ]  boats  or  vessels  propelled  by  steam  *or  fire ;  could  the  ]>aten- 
tee  be  prevented  by  Messrs.  L,  and  F,,  or  their  assigns,  from 
entering  the  port  of  iVcti^  York  1  The  case  of  Livingston  v.  Van 
Ingen,  (9  Johns.  Rep.  507.)  which,  no  doubt,  will  be  cited  and 
relied  upon  by  the  other  side,  is  clearly  distinguishable  from 
the  present  case ;  and  the  appellant  may  humbly  presume  that 
this  court  will  willingly  avail  itself  of  any  circumstance  that  will 
distinguish  this  case  from  the  one  formerly  decided.  The  suit 
here  is  between  a  citizen  of  New- Jersey,  and  one  claiming  un- 
der a  citizen  of  this  state.  The  appellant,  moreover,  claims 
under  a  law  of  the  United  States.  Here,  then,  are  two  impor- 
tant features  distinguishing  this  case  fi-om  thai  of  Livingston  v. 
Van  Ingen,  in  which  stress  was  laid  upon  the  fact  of  its  being 
a  suit  between  citizens  of  this  state.  In  delivering  his  opinion 
in  that  case,  the  late  chief  justice,  (ib.  568,  569.)  is  careful  to 
say,  that  the  law  did  not  interfere  with  the  power  of  Congress 
to  regulate  commerce,  foreign  or  domestic.  Again,  the  present 
chancellor,  then  chief  justice,  (ib.  582.)  intimates,  that  possibly, 
before  a  competent  tribunal,  the  right  derived  from  the  state 
would  be  obliged  to  yield  to  the  patent  right,  as  being  founded 
on  the  paramount  law ;  though  he  reserves  himself  on  that  ques- 
tion, which  is  the  one  now  presented  to  the  court  in  this  case. 
It  is  manifest,  then,  that  this  case  is  not  governed  by  that  of 
Livingston  v.  Van  Ingen.  Though  it  may  be  true  that,  until 
Congress  does  exercise  a  power  of  legislation  given  by  the  con** 
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stitution,  a  state  may  exercise  it ;  yet  when  Congress  does  exer-  IN  error, 
cise  the  power,  the  power  of  the  state,  as  to  that  object,  must     albany 
cease.     It  is  to  be  presumed  that  the  legislature,  in  passing  these  January,  18&). 
acts,  supposed  that  they  did  not  interfere  with  any  right  granted  ^"^^^'"'"^^^ 
by  the  laws  of  the  United  States,  v. 

Again ;  the  appellant  has  acquired  a  right  to  navigate  with      Oodkn. 
his  boats  under  lampJcins  and  Brown;  but  it  is  not  necessary, 
at  present,  to  urge  this  point  further. 

The  counsel  cited  various  laws  of  the  United  States  relative  to 
lonnage,  duties,  &c.,  and  the  treaties  of  amity  and  commerce 
between  Great  Britain  and  the  United  States,  and  between 
Spain  and  the  United  States,  and  between  Russia  and  tlie 
United  States. 

*Hoffman,  for  the  respondent,  contra,  admitted,  that  it  was  [  •  &04  ] 
competent  to  the  United  States  to  grant  to  foreign  states,  leave 
to  navigate  the  waters  of  the  United  States  with  steam-boats  ; 
but  he  said  it  was  unnecessary  to  examine  or  discuss  the 
power  of  Congress  as  to  treaties,  for  it  must  be  conceded,  that 
a  treaty  must  be  paramount  not  only  over  the  laws  of  the  sev- 
eral states,  but  over  those  of  the  United  States.  The  pleadings 
in  this  cause  do  not  bring  up  any  question  about  foreign  vessels, 
or  the  effect  of  treaties.  The  defendant  rests  his  defence  upon 
a  coasting  license  obtained  from  a  collector  o(  New- Jersey,  which 
be  does  not  pretend  to  use  in  the  coasting  trade ;  but  merely 
as  a  cover,  in  order  to  evade  the  laws  of  this  state  in  favor  of 
L.  and  F.  and  their  assigns.  It  was  reserved  for  the  ingenuity 
of  the  appellant  to  discover  such  a  mode  of  evasion.  It  is  too 
late  to  question  the  great  public  benefits  which  have  been  de- 
rived from  the  steam-boats  which  have  been  brought  into  op- 
eration under  these  laws.  The  validity  of  the  acts  was  not 
questioned  at  the  time ;  but  now,  when  the  advantages  to  be 
derived  from  the  privilege  granted  are  established,  a  cry  of 
monopoly  is  raised  against  the  exclusive  right. 

Patents  under  the  laws  of  the  United  States,  can  besranted 
only  for  new  inventions  and  discoveries.  In  Great  Britain, 
patents  are  granted  not  only  for  new  inventions,  but  for  improve- 
ments imported  from  abroad.  This  state  has  reserved  to  itself 
the  precious  and  very  important  power  of  encouraging  art  and 
science,  by  granting  exclusive  rights  to  use  improvements  in- 
troduced from  foreign  states.  Congress  may  give  to  authors 
and  proprietors  of  books,  an  exclusive  right  of  publication  and 
sale.  Bui  would  a  state,  in  which  slaves  exist,  aliow  an  author, 
though  he  had  taken  out  a  copy  right,  to  vend  a  book  exciting 
slaves  to  insurrection  and  murder  ?  The  patent  right  must  be 
subject  to  such  laws  as  a  state  may  pass  for  its  own  security. 

Again ;  it  is  said  the  appellant's  boats  had  coasting  licenses 
granted  under  the  laws  of  the  United  States,  and  may,  there- 
fore, navigate  freely  the  waters  of  the  state.  But  the  act  for 
enrolling  and  licensing  vessels  in  the  coasting  trade  is  intended 
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i.v  ERROR,  merely  to  give  a  ckamcter  to  the  vessels  so  employed,  and  &r 
ALBANY     ^^  purpose  of  tevtnHe,     The  object  is  to  ^prevent  smu^;liDg^ 

j»uuarj,  laio.  by  regulating  the  coasting  trade*  Vessels  under  twenty  tona 
are  licensed.  Vessels  above  that  burthen  are  enrolled  and  li- 
censed. The  enrolment  and  license  confers  no  new  right  or 
4)««DK2r.  power;  but  only  exempts  the  vessels*  so  licensed  from  pajdng 
foreign  duties.  These  vessels  had  as  much  a  right  to  navigate 
the  waters  of  the  United  States,  before  obtatning  the  license, 
as  after.  It  merely  marks  the  national  diameter  of  the  vessel, 
exempts  her  from  the  payment  of  foreign  duties,  and  guard* 
against  frauds  on  the  revenue.  If  a  coasting  license,  obtained 
from  a  collector  in  New- Jersey ,  would  protect  a  vessel  from  the 
operation  of  the  laws  of  this  state,  so  would  a  license  granted 
by  a  collector  in  New-  York,  and  thus  all  the  wholesome  and 
salutary  reflations  of  the  slate  would  be  evaded.  Could  not 
this  state,  m  time  of  war,  prohibit  the  transportation  of  grain 
from  Alhanif  to  Netc^York  1  Can  it  not,  in  case  of  pestilence, 
prevent  a  vessel  from  going  from  Albasuf,  to  Netc^Yorki  Is  % 
vessel,  having  a  coasting  license  from  the  United  States,  to  defy 
the  laws  of  the  state,  passed  for  the  safety  of  its  citizens  ?  Is 
such  a  license  to  ride  paramount  over  all  the  municipal  laws 
of  the  state  ?  If  so,  there  is  on  end  to  the  laws  relative 
to  quarantine,  turnpikes,  ferries,  against  the  introductioD  of 
slaves,  &c*  If  the  doetrine,  iiow  for  the  first  time  set  up,  as  to 
the  effect  of  a  coasting  Bcense,  is  to  prevail,  the  power  of  the 
state  as  to  the  regulation  of  its  own  domestic  police  and  concerns^ 
must  be  wholly  prostrated.  But  it  is  unnecessary  to  enlaras 
on  this  subject,  as  every  questi<m  has,  in  feet,  been  settled  ul 
the  case  ci  Livingston  v.  Van  Jhgen,  which  was  very  fiiUy  ar* 
sued,  and  in  which  we  have  the  reasons  (cft  the  decision  given 
by  three  of  the  judges  of  the  Supreme  Court.  Under  the  fiutk 
of  the  law,  as  pronounced  by  the  unanimous  decision  of  this 
court,  in  that  case,  the  respondent,  and  many  other  persons, 
have  purchased  rights  under  L.  and  JP.  Will  this  court  now 
abandon  that  decision,  and  sacrifice  all  the  rights  which  have 
been  acquired  under  it? 

This  case,  we  supposed,  vras  to  be  brought  here,  to  be 

argued  merely  pro  forma,  for  the  purpose  of  having  the  cause 

^  carried  up  to  the  Supreme  Court  of  the  United  States.     It  is 

hardly  to  be  imagined   that  the  appellant's  counsel  conkd 

I  *  506  1      ^entertain  any  serious  expectation  of  inducing  this  court  to 
reverse  its  own  solemn  decisbn  in  Livingston  v.  Van  btgen, 

Henry,  in  reply.  It  is  matter  of  surprise  and  regret,  that 
any  appeal  should  be  made  to  state  pride,  or  to  prqudicea 
which  may  exist  on  this  subject  But  if  it  can  be  demonstrated 
that  the  acts  of  the  legisbture  are  in  collision  with  the  laws  of 
Congress,  this  court  need  not  be  reminded  of  its  duty  to  snp* 
port  the  constitution  of  the  United  States.  The  fellacj  of  the 
argument,  on  the  part  of  the  fespondent,  lies  in  taking  it  for 
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granted^  that  the  law  of  Congress  for  enrolling  and  licensing  /A'  errok 
of  vessels  in  the  coasting  trade,  is  intended  merely  to  give  a     albanv, 
character  to  those  vessel^,  and  to  protect  the  revenue ;  and  January,  is-i) 
that  it  does  not  confer  any  rights  not  before  enjoyed.     The  ^^"^^^^^^ 
whole  power  of  regulating  trade  and  commerce  is  given  to  v. 

Congress ;  and  the  10th  section  of  the  same  article  of  the  con-  Ocdkh . 
stitution  imposes  express  restraints  on  the  several  states.  A 
state>  without  the  consent  of  Congress,  cannot  lay  a  tonnage 
duty,  yet  it  is  contended  that  a  state  may  prohibit  the  entry 
of  a  vessel  within  its  waters.  Amon^  the  qualifications  re- 
quired by  the  act  of  Congress,  nothing  is  said  about  the  power 
by  which  the  vessel  is  impelled;  whether  fire,  steam  or  wind. 
The  license  permits  her  to  trade  from  port  to  port  in  the 
United  States ;  that  is,  to  every  port  within  the  United  States. 
But  of  what  avail  would  be  his  license  to  trade  from  port  to 
port,  if  a  particular  state  can  prohibit  the  entry  into  its  ports 
of  vessels  of  a  certain  description  ?  Every  state  may  grant 
similar  monopolies.  What,  then,  is  to  become  of  the  coasting 
trade,  or  right  under  the  laws  of  the  United  States  7  A  vessel 
having  a  coasting  license  may  land  pa^t  of  her  cargo  in  one 
port,  and  obtain  a  permit  to  land  the  residue  in  another  port. 
Suppose  a  vessel  propelled  by  steam,  bavins  a  coasting  license, 

Eroceeds  firom  a  port  in  New- Jersey  to  Philadelphia^  and  there 
inds  part  of  her  cargo,  and  receives  from  the  custom  house  a 
permit  to  proceed  to  New-  York  with  the  residue,  can  she  be 
seized  as  forfeited  under  the  laws  of  this  state,  for  a  violation 
of  the  rights  of  L.  and  JP.  or  their  assigns  ?  If  Congress  have 
power  to  give  *the  right  to  trade  coastwise,  then  every  act  [  *  507  J 
of  a  state  legislature,  prohibiting  or  restraining  the  exercise 
of  that  right,  comes  in  direct  collision  with  the  law  of 
Congress. 

As  to  patents,  the  power  of  a  state  to  prohibit  the  introduc- 
tion of  noxious  drugs,  or  of  a  dangerous  book,  does  not  touch 
the  property  of  the  owners  of  the  drugs  or  books.  Congress 
has  expressly  provided  for  the  observance  of  the  quarantine 
laws  of  the  states ;  and  the  constitution  of  the  United  States. 
prohibits  the  importation  of  slaves.  Suppose  it  did  not,  and 
Congress  should  expressly  authorize  the  slave  trade,  would  any 
particular  state  have  power  to  prohibit  their  importation? 
However  unpalatable  this  doctrine  may  be  to  state  pride»  it 
must  bathe  law,  else  there  is  an  end  to  the  government  and 
authority  of  the  United  States,  T»  e  cases  which  have  been 
put,  are  those  about  which  Congress  have  passed  no  law.  A 
state  passes  a  law  that  no  carriage  shall  run  on  any  public  road 
within  the  state,  unless  its  wheels  are  of  a  certain  breadth. 
But  suppose  Congress  should  pass  an  act  licensing  carriages  to 
pass  through  the  United  Statesy  for  the  purposes  of  trade,  with 
wheels  of  a  different  description,  could  those  carriages  be 
8topf)ed  and  seized  by  the  state  ofElcers  ?  The  distinction  is 
between  regtdation  and  interdiction,    A  i;oz'*ous  thing  may  be 
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iN  ERROR  restrained  or  regulated.  That  is  matter  of  general  police. 
AffitAiw     But  to  say  that  a  steam-boat  of  another  state  shall  not  navisate 

•aiiuary,  iroo.  the  waters  of  this  state,  is  interdiction.     It  seems  to  t>e  concede 

^-^f*'^^^^*-^  ed,  that  if  a  steam  vessel,  owned  by  the  subjects  of  a  foreign 
IBB0N8  g^ig^  ^jiii  whom  the  United  States  have  formed  a  treaty  of 
ogdck.  commerce,  should  arrive  in  our  waters,  she  could  not  be  seized  ; 
because  the  state  law  must  yield  to  the  treaty  as  the  paramount 
law  of  the  land.  But  is  not  every  law  of  Congress  made  in 
pursuance  of  the  constitution,  abo,  the  paramount  law  of  the 
land  ?  By  the  treaty  of  Ghent,  the  port  charges  of  the  two 
governments  were  to  be  equalized ;  and  higher  duties  having 
been  imposed  in  the  port  of  Netc-  York,  the  act,  on  the  com- 
plaint of  Gr.  B.y  was  repealed.  We  do  not  ask  that  the  grant 
to  L.  and  F.  should  be  repealed,  and  thus  far,  this  court  may 

f  *  508  ]  adhere  to  its  former  decision.  We  do  not  call  to  our  *aid  ^ep- 
tune  with  his  trident ;  we  invoke  only  the  goddess  Minerva, 

Platt,  J.  This  is  an  appeal  from  an  order  of  the  Court  of 
Chancery,  denying  a  motion  for  dissolving  an  injunction, 
whereby  the  steam-boat  of  the  appellant  was  restrained  from 
running  between  Elizabeth-toum  Point  in  New^Jersey  and  the 
city  of  New-  York, 

The  great  question  which  arose  in  the  case  of  Livingston 
and  Fulton  v.  Van  Ingen  and  others,  (9  Johns.  Rep,  507.) 
whether  this  state  had  the  power  to  grant  an  exclusive  right 
of  navigating  its  waters  with  steam-boats,  is  again  raised  in  thi$ 
cause.  That  question  was  then  elaborately  and  profoundly 
discussed  on  appeal  in  this  court ;  and  after  mature  consider 
ation,  this  court,  by  a  unanimous  decree,  decided,  that  the 
statutes  of  this  state  for  granting  and  securing  to  Livingston  and 
Fulton,  and  their  assigns,  that  exclusive  privilege,  were  con- 
stitutional and  valid. 

Immediately  after  that  decision,  many  persons  who  had  re- 
sisted the  claim  to  such  exclusive  privilege,  yielding  obedience 
to  that  decree,  as  settling  the  question  by  the  highest  judicial 
tribunal  of  the  state,  became  purchasers  of  that  privilege  under 
Livingston  and  Fulton,  The  respondent,  Aaron  Ogden, 
stands  before  this  court  as  an  assignee  under  them,  and  claims 
the  benefit  of  his  purchase.  His  right  is  denied  by  the  appel- 
lant ;  1st.  On  the  old  ground,  that  the  state  had  no  power  to 
grant  such  exclusive  privilege  in  any  case ;  and,  2dly,  That 
he  (the  appellant)  derives  authority  to  navigate  his  steam-boats 
under  the  act  of  Congress  of  the  18th  of  Febmary,  1793,  for 
enrolling  and  licensing  coasting  vessels,  &c. 

As  to  the  first  general  question,  I  consider  it  as  no  longer 
of)en  for  discussion  here.  It  would  be  trifling  with  the  rights 
of  individuals,  and  highly  derogatory  to  the  character  of  the 
court,  if  it  were  now  to  depart  from  its  former  deliberate  decis- 
ion on  the  very  same  point. 

As  to  the  second  ground  relied  on  by  the  appellant,  to  wil; 
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the  coasting  licensey  I  am  unable  to  discern  how  that  can  vary  in  ^rroil 
the  merits  of  the  question^  as  presented  in  the  case  of  Liv-     albany 
ingston  v.  Van  Ingen.  Janoaiy,  laio. 

♦The  act  of  Congress  for  enrolling  and  licensing  coasting  ^""^J^JJ^^JT^ 
ships,  or  vessels,  &c.  enacts,  that  "  no  ships  or  vessels,  except  v. 

such  as  shall  be  so  enrolled  and  licensed,  shall  be  deemed  ships  Oodxv. 
or  vessels  of  the  United  States,  entitled  to  the  privileges  of 
ships  or  vessels  employed  in  the  coasting  trade  or  fisheries." 
(sect.  1 .)  And  the  same  act  also  declares,  that  every  ship  or  ves- 
sel engaged  in  the  coasting  trade,  &c.,  and  not  being  so  enrolled 
and  licensed,  "  shall  pay  the  same  fees  and  tonnage  in  every 
port  of  the  United  States  at  which  she  may  arrive,  as  ships  or 
vessels  not  belonging  to  a  citizen  or  citizens  of  the  United 
States ;  and  if  she  have  on  board  any  articles  of  foreign  growth 
or  manufacture,  or  distilled  spirits  other  than  sea-stores,  the 
ship  or  vessel,  with  her  tackle  and  lading,  shall  be  forfeited." 
(sect.  6.) 

From  these  provisions,  and  an  examination  of  the  various 
regulations  of  that  statute,  and  iGrom  all  the  laws  of  the  United 
States  on  that  subject,  it  appears,  that  the  only  design  of  the 
federal  government,  in  regard  to  the  enrolling  and  licensing 
of  vessels,  was  to  establish  a  criterion  of  national  character^ 
with  a  view  to  enforce  the  laws  which  impose  discriminating 
duties  on  American  vessels,  and  those  of  foreign  countries. 

The  term  '^  license"  seems  not  to  be  used  in  the  sense  im 
puted  to  it  by  the  counsel  for  the  appellant :  that  is,  a  permit 
to  trade;  or  as  giving  a  right  of  transit.  Because  it  is 
perfectly  clear,  that  such  a  vessel,  coasting  from  one  state  to 
another,  would  have  exactly  the  same  right  to  trade,  and  the 
same  right  of  transit,  whether  she  had  the  coasting  license 
or  not  She  does  not,  therefore,  derive  her  right  from  the 
license ;  the  only  effect  of  which  is,  to  determine  her  national 
character,  and  the  rate  of  duties  which  she  is  to  pay. 

Whatever  may  be  the  abstract  right  of  Congress,  to  pass 
laws  for  regulating  trade,  which  might  come  in  collision,  and 
conflict  with  the  exclusive  privilege  granted  by  this  state,  it  is 
sufficient,  now,  for  the  protection  of  the  respondent,  that  the 
statute  of  the  United  States  relied  on  by  the  appellant,  is  not 
of  that  character. 

Whether  Congress  have  the  power  to  authorize  the  coasting 
trade  to  be  c^ried  on,  in  vessels  propelled  by  steam,  *so  as  to  [  **  510  ] 
give  a  paramount  rights  in  opposition  to  the  special  Ucense 
given  by  this  state,  is  a  question  not  yet  presented  to  us.  No 
such  act  of  Congress  yet  exists,  and  it  will  be  time  enough  to 
discuss  that  question  when  it  arises. 

I  am  decidedly  of  opinion,  therefore,  that  the  coasting  license 
afibrds  no  aid  or  support  to  the  title  of  the  appellant,  to  run 
a  steam-boat  on  our  waters,  in  opposition  to  the  laws  of  this 
state. 

The  real  merits  of  this  case  fidl  precisely  within  the  decbion 
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iN  ERROU.  of  this  court,  ID  the  case  of  iMtngstoUy  ifc,  v.   Van  Ingin. 

ALBANY     ^^  ^  9€7iatory  I  was  a  party  to  thut  decision ;  and  concurreo 

Jwiuary,  isJo.  in  it,  for  the  reasons  which  were  then  assigned  by  the  learned 

judges  who  delivered  the  opinion  of  the  court.     Those  reasons 

v.'*'*'      are  before  tlie  pubtic :  and  I  have  not  the  vanity  to  believe, 

CoxsK^vA.    ijmt  I  could  add  any  thing  to  their  force  or  perspicuity.     I, 

therefore,  deem  it  my  only  remaining  duty  to  say,  that  in  my 

judgment,  the  decree  of  his  honor  the  chancellor,  in  this  case, 

ought  to  be  afirmed. 

Aprurrth.  'Phis  being  the  unanimous  opinion  of  the  court,  it  was  there- 
upon oBocRfiD,  ADauDOED  and  DECREED,  that  the  decretal  order 
of  the  Court  of  Chancery  made  in  this  cause,  on  the  6th  of  Oito- 
ber^  1819,  and  from  which  order  the  appellant  in  this  cause  has 
appealed  to  this  court,  be,  and  the  same  is  hereby,  in  all  things, 
affirmed,  with  costs  to  be  taxed  and  paid  by  the  appellant  to 
the  respondent ;  and  that  the  record  be  remitted,  &c. 

Decree  of  affirmance,  (a) 

(a)  Vide  Gibbons  v.  Ogd*^^  9  WheaUm'B  Rep,  1.  The  acts  of  the  l«gudature 
of  the  state  of  New- York,  granting  to  Robert  R.  Livingston  and  R»bert  FwJton 
the  exclusive  navigation  of  all  the  waters  within  the  jurisdiction  of  that  state, 
.  with  boats  nioved  by  fire  or  steam,  for  a  term  of  years,  are  repa|piant  to  that 
clause  of  the  constitution  of  the  United  States,  which  authoriies  €k>ngress  to 
reorulate  commerce,  so  far  as  the  said  acts  prohibit  vessels  licensed,  according  to 
the  laws  of  the  United  States,  for  carry inff  on  the  coa8tin||r  trade,  from  navi- 
gating the  said  waters,  by  means  of  fire  aatTsteam. 


[  *  511  ]         *Edmund  Fanning,  Henry  Fanning,  and  Willet 

Coles,  appellants^ 

against 

CoNSEQUA,  respondent. 

Interest  is  pay-  APPEAL  from  the  Court  of  Chancery.  The  respondent,  a 
To'*  thT^^'iawf  natire  merchant  of  Canton,  in  China y  in  Janvary,  1813,  filed 
of  the  country  his  bill  in  the  Court  of  Chancery,  stating,  particularly,  various 
tracris^ade ;  shipments  and  consignments  of  goods  by  the  respondent,  to  the 
bat  if,  by  the  appellants,  (ship  owners  and  commission  merchants,)  residing 
oTihS  ToarracT,  >"  Ncw-  YorJc,  for  Sale,  &c. ,  and  other  transactioiw  between  them, 

it  oj^ars  that 
it  is  to  be  exe- 
cuted in  another  country,  or  thnt  the  parties  had  reference  to  the  laws  of  another  couitry,  then  the  place 
in  which  it  was  made  is,  in  this  respect,  immaterial,  and  it  is  to  be  governed  by  the  laws  of  the  couatiy 
in  which  it  is  to  be  performed. 

Where  a  Chinese  merchant,  residing  at  Canton^  consigned  goods  to  a  merchant  in  IVne- Korit,  and 
which  were  delivered  to  bis  sffent  in  Canton,  to  be  sold  by  lim,  and  the  nett  proceeds  lo  be  remitted 
to  tlio  consifipnor  at  Canton,;  Hdd,  that  the  consignor  was  euiilled  to  recover  wUrtst  only  accortfii^  to 
the  law  of  New-  Vork,  and  not  according  to  the  law  or  custom  of  Canton. 

Though  in  questions  arisin^^  between  subjects  or  citizens  of  different  states,  each  is  to  be  considered  a 
partv  to  the  laws  of  his  own  government ;  yet,  whether  this  principle  applies  to  a  question  between  prin- 
cipal and  agent,  as  of  a  foreign  merchant  cousignipg  goods  to  his  factor  here  for  sale,  and  the  Aitter  is 
prpvented  by  an  embargo  from  rsantlinj^  the  proeeeds  to  his  principat.    Qmere  T 
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oetween  the  years  1805  and  1813  ;  that  the  appellants,  by  Obed  in  error. 
Chase,  their  authorized  agent,  on  the  19th  of  January ^  1811,  albany 
gave  the  plaintiff  a  promissory  note  dated  at  Canton,  for  35,777  January,  jsfo. 
dollars  and  50  cents,  twelve  months  after  date,  with  interest  at 
12  per  cent,  which  is  the  lawful  and  customary  rate  of  interest 
at  Canton,  and  which  note  was  given  for  goods  sold  and  deliv-  CowsiquA. 
ered  to  the  appellants,  and  remcdned  unpaid.  That  in  Decern^ 
ber,  1809,  /.  5.  Crary  and  William  Nexsen,  as  lawful  attorneys  or 
agents  of  the  appellants,  gave  to  the  respondent,  at  Canton,  a 
promissory  note  for  39,690  dollars  and  63  cents,  payable  15 
months  after  date,  with  interest,  after  the  same  should  become 
due,  at  12  per  cent. ;  which  note  was  unpaid,  and  seven  months 
interest  due  thereon,  when  the  said  Crary,  as  agent  of  the  ap- 
pellants, gave  to  the  respondent  a  promissory  note  for  2,910 
dollars  and  64  cents,  for  the  amount  of  interest  so  due,  payable 
in  twelve  months,  with  interest,  at  12  per  cent.,  which  note  was 
unpaid.  That  on  the  25th  of  November,  1810,  the  respondent 
shipped  on  *board  the  Chinese, teas  and  cassia,  to  the  value  of  [^ 512  J 
64,828  dollars  and  65  cents,  consigned  to  the  appellants  to  be 
sold,  and  the  proceeds  remitted  to  him,  &c.  &c.  The  respond- 
ent charged  that  the  appellants  received  all  the  goods  so  ship- 
ped, and  sold  them,  and  received  the  proceeds,  and  have  re- 
tained them  or  wasted  them,  at  least  part  of  them,  by  their 
negligence,  and  have  refused  to  render  any  account,  and  remit 
the  proceeds,  &c.  That  on  the  12th  of  November,  1807,  the 
respondent  delivered  to  the  appellant,  E,  JP.,  at  Canton,  a  prom- 
issory note  of  Acors  Sheffield,  dated  February  6th,  1816,  for 
4,080  dollars  and  81  cents,  payable  in  15  months,  with  interest, 
afterwards,  at  12  per  cent.,  for  collection,  and  to  account  to 
the  respondent  for  the  same ;  that  E.  F.  received  the  note  in 
behalf  of  the  appellants,  who  have  either  collected  the  money, 
or  lost  it  by  their  gross  negligence,  and  have  refused  to  account 
for  it,  &c.  The  respondent  prayed,  that  the  appellants  be  de- 
creed to  come  to  a  fiill  account  with  the  respondent,  concerning 
the  premises,  and  to  pay  him  what  should  be  found  due,  &c. 

The  appellants  put  in  their  answer,  stating  various  matters 
in  defence,  and  various  counterclaims  by  way  of  deduction  and 
set-off,  (fee. 

The  cause  having  been  brought  to  a  hearing,  on  the  plead* 
ings  and  proofs,  the  court,  on  the  30th  of  September,  1817,  made 
the  following  decretal  order:  That  it  be  referred  to  a  master  to 
take  an  account  between  the  plaintiff  and  defendants,  touching 
the  matters  in  the  pleadings  mentioned ;  and  that,  in  taking 
such  account,  the  master  charge  the  defendants  with  the  goods 
in  the  pleadings  mentioned,  shipped  by  the  plaintiff  on  the  22d 
of  December,  1807,  in  the  ship  John  and  James,  amounting,  ac- 
cording to  the  invoice,  to  19,837  dollars  77  cents,  consigned  by 
the  plaintiff  to  the  defendants,  and  by  them  received  to  sell 
and  dispose  of  for  the  plaintiff;  and,  also,  charge  the  defend- 
ants with  the  goods,  in  the  pleadings  mentioned,  shipped  by 
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iN  ERROR,  the  plaintiff,  on  the  24th  of  Dectmbery  1807,  in  the  ship  Hope, 
'  ALBANY  ^^^  ^^  ^^^  ^^^P  Atahualpa,  amounting,  according  to  the  invoice 
January,  1830.  pricc,  to  29,135  doUars  and  63  cents,  as  for  goods  consigned  by 
^"■frp^''^^^-^  the  plaintiff  to  the  defendants  to  sell  for  the  plaintiff;  and,  cdso^ 
V.  charge  the  defendants  with  35,711  dollars  and  *50  cents,  upon 

CoH8x<ii7A.  tjjg  foQi^  0f  a  promissory  fwte^  in  the  pleadings  mentioned,  dated 
[  *  613  J  the  19th  of  Jantuiry,  1811,  given  to  the  plaintiff  by  Obed  Chase, 
as  the  authorized  agent  of  the  defendants,  payable  sixteen 
months  after  date ;  or,  if  the  master  should  be  of  opinion  that 
Obed  Chase  was  not  duly  authorized  to  give  it,  that  then  the 
master  charge  the  defendants  with  that  sum,  as  for  goods  sold 
and  delivered  by  the  plaintiff  to  the  defendants,  on  the  19th 
of  January^  181 1,  at  a  credit  of  sijcteen  months;  and^  aho, 
charge  the  defendants  with  36,690  dollars  63  cents,  upon  the 
foot  of  a  promissory  twtey  in  the  pleadings  mentioned,  given  the 
9th  of  December ,  1809,  to  the  plaintiff;  by  John  Smith  Crarv 
and  fViUiam  E.  Nexsen,  as  the  authorized  agents  of  the  defend 
ants,  payable  fifteen  months  after  date ;  and,  also^  charge  the 
defendants  with  only  so  much  of  thej;oods  in  the  pleadings 
mentioned,  and  shipped  by  the  plaintiU,  on  the  25th  of  Novem- 
bery  1810,  in  the  ship  Chinese,  amountmg  to  64,828  dollars  and 
65  cents,  according  to  the  invoice  price,  after  deducting  43,025 
dollars  and  87  cents,  being  so  much  of  the  shipment  as  the  plain- 
tiff  appears  to  have  assigned  to  William  Baring  and  others,  in 
the  pleadings  mentioned,  and  that  the  sum  of  21,798  dollars  78 
cents,  being  the  residue  of  the  last  shipment,  after  deducting 
the  assignment  to  Baring  ^Co.,  be  charged  as  for  goods  con- 
signed by  the  plaintiff  to  the  defendants,  and  by  them  received 
to  sell  for  the  plaintiff;  and,  also,  charge  the  defendants  with  the 
goods,  in  the  pleadings  mentioned,  shipped  by  the  plaintiff,  on 
the  29th  of  November,  1810,  in  the  ship  Hope,  amounting,  ac- 
cording to  the  invoice  price,  to  6,370  dollars  and  21  cents,  as 
for  goods  consigned  by  the  plaintiff  to  the  defendants,  and  by 
them  received,  to  sell  for  the  plaintiff;  and,  also,  charge  the 
defendants  with  interest,  at  the  rate  of  twelve  per  cent.,  upon  aU 
the  items  before  mentioned,  from  such  times  as  the  said  sums 
ought  to  have  been  paid,  that  is  to  say,  in  case  of  goods  sold, 
from  the  expiration  of  the  term  of  credit;  and  in  case  of 
goods  consigned,  from  the  times  the  proceeds  ought  to  have 
been  remitted,  having  regard  to  the  course  of  such  dealings ; 
and  in  case  of  promissory  notes,  from  the  time  of  payment  there- 
in specified.  And,  also,  charge  the  ^defendants  with  900  dol- 
r  *  514 1  ^^^^9  being  so  much  of  the  amount  of  the  promissory  note,  in 
the  pleadings  mentioned,  given  by  Acors  SheMeld  to  the  plain- 
tiff, and  by  him  placed  in  the  hands  of  the  defendants  to  col- 
lect, as  was  received  by  the  defendants ;  and,  also,  such  further 
sum,  as  it  shall  datisfactorily  appear  to  the  master,the  defendants 
*  might  have  received,  if  they  had  used  due  diligence  in  collecting 
it,  with  lawful  interest,  from  the  time  the  same  was  received,  or 
misrht  have  been  received,  as  aforesaid.  And  that  the  plaintiff 
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be  allowed,  in  such  account,  all  such  further  sums  as  shall  appear  in  error, 
that  the  defendants  ought   to  account  for  and  pay,  by  reason    albany 
of  any  dealings  and  matters  in  the  bill  mentioned,  with  such  January,  im 
interest  as  the  nature  of  the  case,  and  the  course  of  the  dealings  """t^'*''^""^^ 
between  the  parties,  shall  render  just.     And  thai  the  master  v. 

make  all  proper  allowances  to  the  defendants  for  all  remittances    CoiisEquA. 
and  payments  made  by  them  to  the  plaintiff,  or  to  others  for  his 
use,  and  by  his  authority ;  and  that  the  master  be  at  liberty  to 
examine  the  parties,  under  oath,  on  interrogatories,  and  such 
other  witnesses,  not  already  examined,  as  either  party  may    . 
produce. 

The  master,  on  the  dlst  o£  January y  1818,  made  a  report,  in 
which  he  stated,  that  he  had  charged  the  appellants  with  the 
nett  proceeds  of  the  diflferent  consignments  particularly  men- 
tioned in  the  decree,  and  with  the  goods  sold,  and  with  the 
amount  of  the  notes ;  and  that  he  had  charged  12  per  cent 
interest  on  the  items,  except  the  last,  in  which  the  remittance 
was  made  in  due  time ;  and  that  he  had  credited  the  appellants 
for  all  remittances  and  payments  by  them  made,  on  account  of 
the  said  consignments  and  sales,  and  with  all  just  allowances, 
and  had  calculated  interest  at  12  per  cent,  on  the  credits ;  leav- 
ing a  balance  due  to  the  respondent,  for  principal  and  interest, 
at  the  date  of  the  report,  of  104,457  dollars  and  91  cents.  On 
the  filing  of  the  report,  the  appellants  presented  to  the  chan- 
cellor a  petition  for  a  rehearing^  stating  their  objections  partic- 
ularly to  the  report 

1.  Because  it  does  not  direct  a  general  account  to  be  taken 
between  the  parties : 

2.  Because  the  decretal  order  limits  and  circumscribes  the 

charges  to  be  made  by  the  defendants  against  the  plaintiff,  *to  [  *  515  , 
remittances  and  payments  by  them  to  the  plaintiff,  and  to  others, 
for  his  use,  and  oy  his  authority ;  and  the  master  has  decided, 
that  the  defendants  cannot  be  allowed  for  any  charge  or  mat- 
ter of  account,  unless  it  be  shown  to  be  a  remittance  or  pay- 
ment, specially  and  specifically  applied  to  one  or  other  of  the 
matters  with  which  die  defendants  are  charged  and  made  ac- 
countable by  the  decree ;  by  reason  whereof,  matters  of  account 
to  a  very  large  amount,  and,  as  the  defendants  believe,  to  a  sum 
not  less  than  86,000  dollars,  are  wholly  excluded  from  the  said 
account;  and  the  defendants  are  barred  firom  the  benefit 
thereof: 

3.  Because  the  defendants  are  charged  with  a  promissory 
note,  given  by  Obed  Chase  to  the  plaintiff,  for  35,711  doUars 
and  50  cents,  or  with  goods  sold  and  delivered  to  the  defend- 
ant, to  that  amount,  which,  by  the  terms  of  the  decree,  as  it 
relates  to  the  defendants,  is  substantially  the  same  thing; 
whereas,  by  the  pleadings  and  proofi,  the  defendants  are  not 
justly  liable  to  be  charged  with  the  same  in  either  shape ;  but 
only  as  for  goods  consigned  to  the  defendants,  by  the  plaintiff,  to 
oe  sold  for  his  account,  and  in  this  way  they  are  willing  to  account. 
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IN  ERROR       4.  Because  the  defendants  are  charged  with  interest  at  twelve 

j^x^xsy'  P^^  cent,  per  annum,  upon  the  items  in  the  decree  mentioned, 

lanuary,  idjo.  or  uotes,  or  goods  sold  by  the  plaintiff  to  the  defendants,  and 

^'^T'"'^'^'*^^  consiffT^d  to  the  defendants  to  be  sold,  from  the  expiration  of 

V.  the  credits,  in  the  case  of  notes  and  goods  sold  ;  and  in  the 

Covsx^oA.    case  of  goods  consignedy  from  the  time  when  the   proceeds 

ought  to  have  been  remitted  ;  whereas,  the  defendants  ought 

not  to  be  charged  with  any  greater  interest  in  the  case  of  con- 

iignmentSy  where  the  contract  was  made  here,  than  is  allowed 

by  the  law  of  this  state. 

5.  Because  the  defendants  are  charged  with  so  much  of  the 
goods  in  the  pleadings  mentioned,  and  shipped  by  the  plain- 
tiff to  the  defendants  on  the  25th  of  November y  1810,  on  board 
the  ship  Ckinesey  as  would  amount  to  21,798  dollars  and  78 
cents,  invoice  price,  being  part  of  the  invoice  of  64,818  dollars 
and  65  cents,  whereof  43,025  dollars  and  87  cents  appeared 
to  have  been  assigned  to  Baring  tf  Co.;  which  is  erroneous, 
because  no  part  of  the  said  cargo  was  specific^y  assigned  to 

^  *  516  ]  Baring  fy  Co, ;  but  another  and  different  ^shipment  made  by 
the  plaintiff  to  the  defendants,  in  a  former  voyage  of  the  ship 
Chinese ;  and  the  shipment  to  Baring  fy  Co.  was,  in  1809,  the 
amount  of  the  invoice  of  which  was  the  sums  last  mentioned, 
and  which  shipment  is  not  stated  in  the  plaintifi^s  bill ;  but  the 
fects  are  set  forth  at  large  in  the  answer. 

6.  Because  the  defendants  are  directed  to  account  for  the 
proceeds  of  the  said  invoice  of  64,828  dollars  and  25  cents, 
deducting  only  43,035  dollars  and  87  cents,  part  thereof; 
whereas,  the  defendants  are  bound  to  account  to  Baring  fy  Co., 
or  their  representatives,  for  the  full  sum  of  43,025  dolburs  and 
87  cents,  whether  the  invoice  would  amount  to  that  sum  or 
not ;  and  the  defendants  are  sued  in  the  Circuit  Court  of  the 
United  States ;  and  there  is  reason  to  apprehend  that  they  will 
be  compelled  to  account  for  the  full  sum,  provided  there  should 
be  a  balance  in  their  hands  to  that  amount  due  to  the  plaintiff, 
including  the  invoice  assigned. 

The  cause  was,  accordingly,  reheardy  upon  aU  the  parts  ot 
it  complained  of  in  the  petition  of  rehearing ;  and  on  the  3d 
oi  December y  1818,  the  chancellor  made  a  decretal  order,  affirmr 
ing  the  order  of  the  30th  of  September y  1817,  and  that  the 
report  of  the  master  made  pursuant  thereto,  be  confirmedi 
unless  cause  to  the  contrary  be  shown  by  the  appellants  ia 
eight  days.  From  these  decrees,  the  appellants,  on  the  11th 
of  Decemhery  1818,  filed  their  appeal  to  this  court 

As  the  decree  of  the  Court  of  Chancery  was  reversed  in  part 
only,  it  is  deemed  unnecessary  to  make  a  more  full  statement 
of  the  facts  here,  as  they  may  be  seen  in  the  report  of  the  case 
in  that  court 

.  The  Chancellor  assi^ed  his  reasons  for  the  decrees,  which 
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were  the  same  ad  stated  in  the  report  of  the  case.     (3  /oA?u.  /tV  error 
Ch.  Rep.  587-612.)  Albany, 

January,  182C 

The  cause  was  aigued  by  T*  A.  Emmet  for  the  appellants,  ^^"'^^^^^ 
and  S.  Jones  ^jun,  for  the  respondent.  v. 

*For  the  appeUantSf  the  following  points  were  stated :  [  *  517  ] 

1 .  That  a  general  account  should  be  taken  between  the  re- 
spondent and  the  appellants  of  all  transactions  between  the  Ist 
of  Svptember,  1805,  until  the  time  of  filing  the  respondent's 
bill  in  the  Court  of  Chancery. 

2.  That  the  appellants  should  not  be  charged  with  the  prom- 
issory note  for  ^35,711  and  50  cents,  given  by  Obed  Chase^ 
to  the  respondent,  nor  should  the  same  be  received  as  evidence 
of  the  value  of  the  ^oods  and  merchandize  for  which  it  was 
executed  ;'  but  that  if  the  appellants  are  to  be  charged  for  them 
as  goods  sold  and  delivered,  they  should  be  at  liberty  to  estab- 
lish the  value  thereof  by  othef  competent  testimony.  But  that 
the  said  goods  ought  to  be  charged  to  the  appellants  as  a  con- 
signment, and  not  as  a  sale  to  them. 

3.  That  the  note  given  in  Decen^r,  1809,  by  Crary  and 
Nexsen,  for  $39,690  and  63  cents,  should  not  be  received  as 
evidence  of  a  debt  or  settlement  between  the  parties ;  but  that 
the  respondent  be  at  liberty  to  establish  the  debt  for  which  it 
is  alleged  to  htive  been  given,  or  any  part  thereof,  by  compe- 
tent evidence :  But,  on  such  debt,  no  interest  should  be  allowed, 
exceeding  ten  per  cent,  per  annum. 

4.  That  the  note  given  by  Crary^  on  the  15th  of  October, 
1811,  as  for  intereit  on  the  note  last  mentioned,  should  not  be 
considered  as  a  settlement,  or  binding  on  the  appellants  ;  but 
that  the  interest  on  the  debt  purporting  to  have  been  secured 
by  the  note  last  meiitioned,  be  calculated  to  the  time  of  taking 
the  note,  at  simple  interest. 

5.  That  no  interest  exceeding  the  legal  rate  of  interest  of 
this  state  should  be  allowed  on  any  goods  or  merchandize  sold 
on  credit,  by  the  respondent  to  the  appellants,  nor  on  the  pro- 
ceeds of  goods  conngned  by  him  to  them,  for  the  purpose  of 
being  sold. 

6.  That  the  sum  of  .$43,025  and  87  cents,  and  the  interest 
thereon  from  the  date  of  the  assignment  of  that  sum  to  Messrs. 
Barintr  and  Co.,  should  be  deducted  in  fiivof  of  the  appellants, 
from  the  general  balance  in  (kvot  of  the  respondent,  (if  any,) 
and  not  from  the  proceeds  of  any  particular  shipment ;  and 

that  in  every  event,  the  appellants  ^should  be  allowed  the  whole      [  *  518  ] 
of  that  sum,  and  the  interest  thereon. 

Platt,  J.  The  chancellor  hits  justly  considered  the  written 
contract  of  the  Ist  of  November y  1807,  signed  by  Consequa 
and  Edmund  Fanning^  as  virtually  waived  and  abandoned,  by 
mutual  consent  of  the  parties. 
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IN  ERROR.  I  also  fully  concur  with  him  in  opinion,  that  the  cargo  of 
ALBANY  goods  shipped  in  the  "  CAtne*e,"  and  for  which  Obed  Chase 
JaQuary,  18^0.  gave  a  note,  as  agent  for  the  appellants,  must  be  deemed  as 
goods  sold  and  delivered  by  CoTuequa  to  them  at  Canton. 
Even  admitting  that  Chase  had  no  previous  authority  to  make 
such  a  purchase,  or  to  give  such  a  note,  on  account  of  the  ap- 
pellants, yet  as  they  actually  received  and  converted  the  goods, 
with  full  notice  that  the  cargo  was  sent  by  Cansequoy  as  goods 
sold,  their  subsequent  ratification  and  adoption  were  equiva- 
lent to  a  previous  authorization.  The  appellants  were,  there- 
fore, justly  charged  with  the  amount  of  that  shipment,  accord- 
ing to  the  invoice  price ;  and  with  interest  according  to  the^ 
rate  allowed  in  China ;  the  contract  of  purchase  having  been 
made  there,  and  the  price  being  payable  there. 

The  other  cargoes  have  been  properly  considered  by  the 
chancellor,  as  consigned  to  the  appellants,  as  general  commis- 
sion merchants,  under  a  contract  on  their  part,  to  sell  the  goods 
for  account  of  the  consignor,  and  to  remit  the  nett  proceeds. 

But  in  allowing  interest  according  to  the  law  of  China,  on 
such  nett  proceeds,  it  seems  to  me,  his  honor  the  chancellor, 
has  erred  in  his  application  of  the  rule  of  the  lex  loci  con^ 
iractus. 

According  to  HubeniSy  (de  conflictu  legum,  vol.  52.  book  1. 
tit.  3.)  the  general  rule  is,  that  contracts  are  to  be  interpreted 
according  to  the  laws  of  the  country  where  they  are  made. 
But  if  by  the  terms  or  nature  of  the  contract,  it  appears 
that  it  was  to  be  executed  in  a  foreign  country,  or  that  the 
parties  had  respect  to  the  laws  of  another  country,  then  the 
place  of  making  the  contract  becomes  immaterial ;  and  the  ob- 
ligation must  be  tested  by  the  laws  of  the  country  where  the  duty 
was  to  be  performed.  Or,  in  the  words  of  *Htiberus,  "  verum 
tamen  non  ita  pracise  respiciendus  est  locus  in  qiAo  contractus  est 
initus,  ut  si  partes  alium  in  contrahendo  locum  respexerint,  ille 
non  potius  stt  considerandus.  Nam  coniraxisse  unusquisqus  in 
eo  loco  intelligitury  in  quo  ut  solveret,  se  obligavit.^' 

In  Champant  v.  Lord  Ranelafth,  (Pr.  Ch.  128.)  it  was  de- 
cided, that  a  bond  executed  in  England,  and  made  payable  in 
Ireland,  carries  Irish  interest;  where  no  interest  was  men- 
tioned. 

In  Robinson  v.  Bland,  (2  Burr.  1077.)  a  bill  of  exchange 
drawn  in  France  for  money  lent  there,  and  made  payable  in 
England,  was  deemed  a  contract  subject  to  the  laws  of  Eng- 
land; and  to  bear  English  interest. 

In  Thompson  v.  Ketchum,  (4  Johns.  Rep.  285.)  a  note  was 
drawn  in  Jamaica,  and  made  payable  in  ISfew-Tork;  and  the 
Supreme  Court  of  this  state  followed  the  same  rule.  In  Smith 
V.  Smith,  (2  Johns.  Rep.  235.)  Ruggles  v.  Keeler,  (3  Johns. 
Rep.  263.)  Emory  v.  tfrenough,  (3  3al  Rep.  369.)  and  Van 
Schaick  v.  Edwards,  (2  Johns.  Cas,  855.)  the  same  doctrine 
was  maintained. 
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In  the  case  of  Ekins  v.  East  India    Company,  (1  P.  Wm$.  IN  error 
095.)  cited  by  the  chancellor,  it  was  decided,  that  for  a  tor-  "ILlbany 
tious  sale  of  the  plaintijBTs  ship  in  India  (by  his  agent  there)  to  January,  islo 
the  defendants,  they  should  account  for  the  vjJue  in  Indioy  ^''^[[JJJJ^^J^ 
with  12  per  cent,  interest,  according  to  the  laws  of  that  coun-  t. 

try,  deducting  only  the  charge  of  remittance  to  England,  where    ^''•"^'^^ 
the  remedy  was  sought.     But  that  case  bears  a  marked  distinc- 
tion from  the  one  now  before  us ;  because,  in  that  case,  the 
whole  transaction  took  place,  and  the  entire  cause  of  action 
arose  in  India. 

There  is  no  doubt  of  the  rule  laid  down  by  the  chancellor, 
"  that  interest  must  be  paid  according  to  the  law  of  the  coun- 
try where  the  debt  was  contracted,  and  to  be  paid.''  He  says, 
in  this  case,  ''the  plaintiff  consigns  a  shipment  to  the  defendants, 
and  the  cargo  is  received  at  Canton,  by  the  agent  of  the  de- 
fendants on  their  behalf;  Canton  is  then  the  place  where  the 
contract  is  made,  and  Cannon  is  the  place  where  the  debt  is  to 
be  paid." 

With  great  respect,  it  seems  to  me,  that  his  honor  the 
chancellor  did  not  advert  to  the  important  consideration,  ^'Hhat  [  *  520  ] 
by  the  terms  of  the  contract  so  made  at  Canton,  the  goods 
were  to  be  brought  to  New-York,  not  for  the  account  and  at 
the  risk  of  the  consignees,  but  to  be  sold  here,  by  them,  as  fac- 
tors or  commission  merchants,  who  were  to  remit  the  nett  pro- 
ceeds to  the  consignor  at  Canton, 

Here  the  words  of  Huberus  apply :  '^  contraxiise  unusquisque 
in  eo  loco  intelligitur,  in  quo  ut  solver et,  se  ohligaviV* 

I  apprehend  it  is  not  the  case  of  ^'  a  debt  contracted  and 
to  he  paid  at  Canton,"^^  The  contract  was  made  there,  but  it 
was  to  be  executed  here.  It  was  of  that  species  of  bailment 
called  in  the  dvil  law,  do  ut  fades.  The  parties  had  express 
reference  to  this  country,  as  the  theatre  of  operation  under  the 
contract.  If  the  consignees  had  sold  the  goods  in  China,  or 
had  carried  them  immediately  to  Russia,  and  sold  them  there, 
it  wouM  have  been  a  violation  of  the  contract,  and  a  tortious 
conversion. 

The  delivery  of  the  goods  to  the  agent  of  the  consignees 
at  Canton  cannot,  in  my  judgment,  affect  the  present  ques- 
tion ;  because  they  were  delivered  for  the  special  purpose  of 
being  brought  to  this  country,  to  be  sold  for  the  benefit  and 
account  of  CoTtsequa.  While  on  the  voyage  to  New-York, 
the  cargoes  were  at  his  risk,  as  owner.  If  the  goods  had  been 
burnt  in  a  warehouse  at  New-York,  or  sunk  in  the  harbor 
there,  without  blame  imputable  to  the  consignees,  the  loss  must 
have  &llen  on  the  consignor.  So,  if  the  nett  proceeds  had 
been  regularly  shipped  at  New-York,  in  the  usual  course,  for 
remittance  to  Canton,  the  obligation  and  duty  of  the  consignees 
would  have  been  discharged,  and  the  money,  on  its  voyage  to 
Canton,  would  have  been  at  the  sole  risk  of  Consequa. 

By  **  remitting,^^  I  understand  no  more  than  a  delivery  of  the 
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IN  ERROR,  money  on  board  a  proper  Tessel  at  New-Yorkf  to  a  suitable 
ALBANY     agent,  for  the  purpose  of  being  transported  to  Canton^  by  the 

Jiukuary,  18&).  usual  Toute,  and  duly  consigned  to  Coruequa,     Such  agent,  so 

"fan^T^^  employed,  is  to  be  deemed  the  agent  of  Cansequa^  for  receiving 

V,  and  transporting  money ;  and  such  delivery  by  the  consignees, 

CoHSK<iui     jg  equivalent  to   payment   to   the    consignor.     The  duty  of 

making  such  remittance  was  to  be  performed  here,  and  the  failure 

in  the  performance  of  that  duty  is  the  only  gravamen  of  the 

plaintiff's  claim. 

[  *  521  ]  ^Conseqiia  had  a  right  (and  he  exercised  it  in  part)  of  draw* 

ing  for,  and  receiving  the  nett  proceeds  at  New^YorJc,  at  any 
time  before  they  were  remitted ;  or,  he  had  a  right  to  direct 
the  mode  or  channel  of  remittance,  provided  it  was  not  un- 
lawful. 

Hence,  I  infer,  that  the  contract  did  not  oblige  the  consignees 
to  pay  the  avails  of  the  caigoes  to  Consequa  at  Cant&n,  On 
the  contrary,  this  country  was  the  only  sphere  of  their  duties ; 
the  res  gesta  was  here,  and  they  were  not  bound  to  do  any 
thing  but  with  a  reference  to  our  own  laws. 

The  contract  is  silent  as  to  the  rate  of  commissions,  and 
also,  as  to  the  risk  of  the  property,  while  in  charge  of  the  con-* 
signees.  Suppose  that,  by  the  laws  of  China,  a  commission 
merchant  would  be  entitled  to  ten  per  cent,  for  his  services, 
and  would  be  responsible  to  his  principal  against  aU  risks 
would  it  be  contended,  in  the  case  of  goods  sold  here  on  com- 
mission, although  sent  from  China  for  that  purpose,  that  out 
laws,  which  establish  different  rules  as  to  the  rate  of  commis* 
sions,  and  the  responsibilities  of  such  agents,  must  give  place 
to  the  laws  of  GUna  1  If  not,  why  is  not  our  law  of  iniere^ 
e<|ually  incident  to  this  contract  ?  Why  not  allow  Chinese  catn^ 
missions  in  this  case,  as  well  as  Chinese  interest  1 

The  rule  as  stated  in  Hvherxis,  and  as  it  is  exemplified  in 
the  cases  before  cited,  seems  to  me,  in  its  just  application,  to 
establish  the  point,  that  the  laws  of  Nevh-York  must  govern 
these  consignments. 

The  case  of  Ellis  v.  Lloyd,  (1  Eq,  Cas.  Abr,  289.)  is  also  a 
strong  authority  in  &vor  of  the  appellants,  on  the  question  of 
interest  There,  a  merchant  in  England  employed  his  ageiit 
in  the  island  of  Nevis,  to  receive  a  quantity  oA  sugar  due  to 
him  there  on  bond,  with  directions  to  the  agent  to  remit  the 
sugar  to  England,  The  agent  received  the  sugar,  and  con* 
verted  it  to  his  own  use ;  and  he  was  held  to  account  for  the 
value  of  it,  with  interest  according  to  the  law  of  Nevis,  and 
not  according  to  the  law  of  England, 

In  this  case,  Consequa  sent  to  the  appellants  Acors  She/" 
field^s  note,  to  be  collected  by  them ;  and  directed  the  avails 

[  *  522  ]  "to  be  remitted  to  him,  and  he  also  sent  goods  to  them  *to  be 
converted  into  money,  and  directed  the  nett  proceeds  to  be 
remitted  to  him  in  Canton,  Now,  I  can  see  no  reason  why 
the  laws  of  this  country^ should  not  goverji  in  the  one  case  as 
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well  as  the  other ;  and  certainly  Chinese  interest  is  not  recov-  in  error 
erable  on  the  avails  of  the  note.  albany 

Whether  the  jimerican  embargo  furnishes  anj  excuse  for  Jauuaiy,  im 
not  remitting  the  nett  proceeds  of  the  consigned  cargoes,  or  ^"""^T^^'''^^ 
the  amount  collected  on  Sheffield's  note,  so  as  to  bar  the  claim       ^^^^^^ 
for  interest,  during  the  time  m  which  it  was  unlawful  to  make    Ck)KSE(icA. 
such  remittances,  is  a  question,  which,  I  think,  does  not  arise 
in  the  case     The  appellants  have  laid  no  foundation  for  such 
exemption ;  because,  for  aught  that  appears,  they  had  the  use 
of  the  money  during  the  embargo ;  and,  therefore,  ought  to 
pay  interest  for  it.     If  they  had  kept  that  money  distinctly 
as  a  deposit  for  ConseqtM,  during  the  embargo,  and  had  after- 
wards duly  remitted  it,  then  the  question  would  have  arisen, 
upon  which  I  forbear  to  express  any  decided  opinion. 

In  regard  to  the  debt  due  for  goods  sold  to  the  appellants,  I 
have  no  doubt  the  law  is  as  stated  by  the  chancellor,  to  wit : 
^^  that  in  questions  arising  between  the  subjects  of  different 
states,  each  is  a  paKy  to  the  public  authoritative  acts  of  his  own 
government ;  and  he  is  as  much  incapacitated  from  making  the 
consequences  of  an  act  of  his  own  state,  the  foundation  of  a 
claim  to  indemnity  upon  a  foreign  subject,  as  he  would  be,  if 
such  act  had  been  done  immediately  and  individually  by  him- 
self." {Conway  v.  Gray,  10  Easty  536.)  But  I  am  not  pre- 
pared to  say,  that  an  omission  to  perform  the  office  of  an  agent 
or  commission  merchant,  where  the  law  forbids  his  acting  in 
that  capacity,  would  subject  the  factor  to  the  same  hard  rule. 
The  absolute  debtor  contracts  in  his  own  right,  for  his  own  ex- 
clusive benefit,  and  at  his  own  risk ;  but  the  consignee  is  the 
mere  agent  or  servant  of  the  consignor,  acting  here,  chiefly  for 
the  benefit,  and  at  the  risk  of  his  principal,  and  as  his  repre- 
sentative. It,  therefore,  seems  to  me  very  questionable,  whether 
the  acts  of  his  government  ought  to  be  personally  imputed  to 
the  agent,  in  a  question  between  him  and  his  principal. 

*Upon  the  whole  case,  therefore,  my  opinion  is,  that  the  de-  [  •  523  ] 
cree  ought  to  be  reversed,  to  the  end,  that  in  restating  the* 
account  between  these  parties,  the  appellants  be  charged  with 
interest  at  the  rate  of  7  per  cent,  instead  of  12  per  cent  per 
annum,  on  the  nett  proceeds  of  the  goods  consigned  to  them, 
to  be  sold  for  the  account  of  the  respondent,  (a) 

•  This  being  the  unanimous  opinion  of  the  court,  it  was  there- 
upon '*  ORDERED,  ABJUDOED  Rud  DECREED,  that  thc  docrctal 
order  made  in  the  Court  of  Chancery,  in  this  cause,  wherein 
the  said  respondent  is  compkiinant,  and  the  appellants  defend- 
ants, and  bearing  date  the  30th  of  September,  1817,  be  re-* 
persed,  so  far  as  the  same  orders  and  directs  that  the  masteri 
in  taking  the  account  thereby  directed,  should  charge  the  ap 
pellants  with  interest,  at  the  rate  of  twelve  per  cent,  per  annum^ 
upon  all  goods  and  merchandize  consigned  by  the  respondent 

(a)  Vid**  Bouee  and  Henry  v.  Edwards,  4  Peters*s  Rep.  111.  183. 
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IN  ERROR,  to  the  appellants,  to  be  sold  for  the  respondent's  account,  from 
ALBANY     ^^^  times  the  respective  proceeds  thereof  ought  to  have  been 

January,  itiio.  remitted  to  the  respondent,  having  regard  to  the  course  of  such 

^-jr[^J^^^][^  dealings,  and  the  situation  of  the  parties ;  and  so  far  as  the 
T.  same  decree   directs   the   sum   of  forty-three  thousand   and 

CoNisquA.  twenty-five  dollars  and  eighty-seven  cents,  to  be  deducted  from 
the  amount  of  the  shipment  made  by  the  respondent,  on  the 
25th  of  November,  1810,  in  the  ship  or  vessel  called  the  CAt- 
nese,  in  the  pleadings  mentioned,  as  being  so  much  of  the  said 
shipment  assigned  by  the  respondent  to  WiUiam  Baring  and 
others,  by  the  description  of  Baring  ^  Co.,  and  the  sum  of 
twenty-one  thousand  seven  hundred  and  ninety-eight  dollars 
and  seventy-eight  cents,  being  the  residue  of  the  said  last  men- 
tioned shipment,  after  such  deduction  as  aforesaid,  to  be  charged 
for  goods  aftd  merchandize  to  that  amount,  consigned  by  the 
respondent  to  the  appellants,  and  by  them  received  to  sell  and 
dispose  of,  for  account  of  the  appellant ;  but  that  the  said  de- 
cretal order  be,  in  all  other  things,  affirmed;  and  it  '\%  further 
ORDERED,  ADJUDGED  and  DECREED,  that  the  dccretal  order 
made  in  the  said  Court  of  Chancery  in  this  cause,  on  the  3d  of 
December,  1818,  be  reversed,  so  far  as  the  same  confirms  the 

(  *  b2A  ]  report  of  the  master  *made  in  this  cause,  as  relates  to  the  parts 
of  the  aforesaid  order  and  report  hereby  reversed  or  varied ; 
but  that  the  same  be,  in  all  other  respects,  affirmed ;  and  it  is 
further  ordered,  adjudged  and  decreed,  that  the  report  of 
the  said  master  be  varied  so  far  as  relates  to  the  interest  on  the 
said  consignments,  and  so  far  as  relates  to  the  charge  in  respect 
to  the  shipment  made  on  or  about  the  26th  o(  November,  1810, 
in  the  said  ship  or  vessel  called  the  Chinese ;  and  that  the  mas- 
ter, in  taking  the  said  account,  be  directed  to  charge  the 
appellants  in  the  said  account  with  the  goods  and  merchandize 
in  the  pleadings  mentioned,  shipped  by  the  respondent,  on  or 
about  the  25th  of  NovenAer,  1810,  in  the  ship  or  vessel  called 
the  Chinese,  amounting  to  forty-four  thousand,  eight  hundred 
and  seventy-eight  dollars  and  sixty-five  cents,  according  to  the 
invoice  price  thereof,  as  stated  in  the  pleadings,  as  for  goods 
and  merchandize  consigned  by  the  respondent  to  the  appellants, 
and  by  them  received  to  sell  and  dispose  of  on  account  of 
the  respondent ;  and  that  the  master  be  also  directed  to  charge 
the  appellants  with  interest  at  the  rate  of  seven  per  cent,  per 
annum,  and  no  more,  in  cases  of  goods  and  merchandize  con- 
signed by  the  respondent  to  the  appellants,  to  be  sold  for  the 
respondent's  account,  from  the  time  the  respective  proceeds 
thereof  ought  to  have  been  remitted  to  the  respondent,  having 
regard  to  the  course  of  such  dealing,  and  the  situation  of  the 
parties ;  and,  also,  to  charge  the  respondent  with  interest  at  the 
rate  of  seven  per  cent,  per  annum,  on  remittances,  on  account 
of  the  consignments ;  and  it  is  further  ordered,  adjttdgeb 
and  DECREED,  that  the  record  and  proceedings  in  this  cause 
be  remitted,"  d£,c, 
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ALBANY 

^IsAAC  Marquand,  and  Erastus  Barton,  impleaded  Jaoaary,  \m. 

with  George  Fitch,  appellants^  ^STi^^iuAHD^ 


against 

)lRECTO 

Manufacturing  Company,  respondents. 


V. 

—  NY    Maw 

The  President  and  Directors  of  the  New- York    compakf.* 


APPEAL  from  the  Court  of  Chancery,  The  bill  filed  the  JjLj^t-^ 
25th  of  May^  1815,  by  the  respondents  against  the  appellants,  one  of  several 
stated,  among  other  things,  that  in  the  year  1813,  the  appel-  CJ*^;^  ^ 
lants  agreed  to  enter  into  copartnership  for  the  purpose  of  the  co-partner- 
carryiug  on  the  business  of  watch-makers  and  jewellers,  under  ^jjj  yjrfo'  ^ 
the  firm  of  Erastus  Barton  fy  Co.,  and  written  articles  of  co-  soivei  the  part- 
partnership  were  executed  by  them  on  the  24th  of  January,  Uwog?  one  of 
1814,  which  were  set  forth  in  the  bill.  The  appellant,  Fitch,  the  articles  ex- 
having  become  indebted  to  the  respondents  to  a  large  amount,  ^j'^that'^e 
for  money  borrowed  on  endorsed  notes,  to  secure  the  payment  partnership  is 
thereof,  on  the  23d  oi  Apnl,  1814,  assigned  to  the  respondents,  {wnnSJ^S 
among  other  things,  his  share  of  the  copartnership  stock,  &c  tracing  parUes 
belonging  to  the  firm  of  E.  Bartm  and  Co.  The  cashier  of  Siiiiut^Tiid 
the  respondents,  on  the  23d  of  April,  1814,  gave  a  written  «*»e  other  pan- 
notice  to  Barton  and  Marquand,  the  other  partners,  stating  SSiienWp  ^ 
that  Fitch  had,  that  day,  assigned  to  the  respondents,  as  col-  business  to  m 
lateral  security,  for  money  loaned  by  them  to  him,  all  his  equal  rumding^bTu 
and  undivided  fourth  part  of  all  the  goods,  merchandize,  stock  si^menu 
in  trade,  debts  and  eflbcts,  in  any  wise  belonging,  due,  owing  of  ibe^irui^^ 
or  payable  to  the  house  or  firm  of  E.  Barton  and  Co.,  in  which  '^  ^^  case,  is 
he.  Fitch,  together  with  B.  and  M.  are  interested  as  copart-  ^l^uni  of  the 
ners,  &c.,  and,  also,  all  debts,  Slc.  M.  and  B.,  on  the  27th  of  P">fi**  o*"  ^ 
April,  1314,  acknowledged  the  receipt  of  the  notice  of  the  as-  uSeshweofthe 
signment  by  Fitch  of  his  interest  in  the  establishment,  adding,  J*J'P*****5.  *"<* 
that  they  should  hold  themselves  accountable  to  the  respondents  to^^^lo^^ 
for  the  same.  F.,  soon  after  the  assignment,  failed,  and  in  ^^^^  ^lu^ 
May,  1314,  became  utterly  insolvent.  si^k.bymuui- 

*On  the  15th  of  October,  1814,  an  inventory  of  the  stock  [•526] 
and  efiects  was  taken,  at  the  instance  of  the  respondents,  with  ^  *^^3^^ 
a  view  to  a  settlement  between  them  and  the  appellants,  which,  SC!s'|^inent,and 
however,  did  not  take  place.  The  respondents  insisted  that,  **»«  *****S1^' 
by  force  of  the  assignment,  and  of  F.'«  insolvency,  the  part-  SeKvertheshare 
nership  was,  in  effect,  dissolved,  and  prayed  for  a  discovery  claimed  hy  the 
and  an  account,  &c.  wu^^en  as  a 

The  appellants  M.  and  B.  put  in  their  answer,  setting  forth  SJJ,*-^*'"^'*^^ 
the  articles  of  copartnership,  <&c.  They  admitted  the  assign-  siodfhad  been 
mcnt  of  F.  to  the  respondents,  their  notice,  and  the  answer.  "u^jjo'^'oP^*'-^ 
They  denied  any  consent  to  a  dissolution  of  the  partnership,-  vate'^sale,  ^e 
and  that  if  any  was  to  be  inferred  fi-om  their  letter  in  answer  i^^\    ""^^^ 

^  have  been  much 

less,  and  the 
value  of  such  stock  had  fallen  between  the  time  of  taking  the  inventory,  and  the  taking  the  account  be- 
fere  the  master. 
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tN  BRROA.  to  the  nodce  of  assignment,  it  proceeded  from  inadvertence 
Albany"  ^^^  misapprehension,  from  the  effect  of  which  they  prayed  to 

ianuaiy,  lofo.  be  relieved.     They  referred  to  the  inventory  of  the  stock  taken 

^'^^l^^^'^^^  the  15th  of  October,  1814,  but  alleged  that  the  value  had  con- 
V,  siderably  diminished,  in  ccmsequence  of  the  peace ;  that  the 

^■'fa*V  *^^^'''*  ^^  subject  to  heavy  demands  for  rents,  taxes,  &c. ; 
that  the  value  of  fixtures  and  improvements  in  the  store  would 
be  lost,  and  other  sacrifices  incurred,  by  a  dissolution  of  the 
concern,  the  business  of  which  was  then  prosperously  con- 
ducted, and  yielded  a  profit,  &c. ;  that,  by  the  sixth  article  oi 
the  copartnership,  it  was  to  continue  until  two  of  the  contract- 
ing parties  should  demand  a  dissolution  of  it :  that  no  such 
concurrence  of  two  of  the  parties  had  been  declared ;  and  that 
the  partnership,  consequently,  continued ;  that  the  books  were 
open  to  the  inspection  of  the  respondents,  and  no  account  was 
necessary ;  that  they  were  not  charged  with  any  perversion  or 
mismanagement  of  the  funds  of  the  concern ;  and  that  the  as- 
signment by  F.  was  made  under  an  assurance  that  the  business 
ot  the  firm  should  not  be  interrupted ;  and  that  if  it  was  broken 
up,  it  would  be  injurious  to  the  whole  concern,  and  ruinous  to 
B.,  who  had  embarked  his  whole  fortune  in  it,  and  for  nearly 
three  years  had  devoted  his  whole  attention  to  it. 

The  bill  was  taken  pro  confesso  against  jF.  The  cause  being 
put  at  issue  as  to  31.  and  J?.,  witnesses  were  examined  on  both 
sides.  The  cause  came  on  to  be  heard,  on  the  pleadings  and 
proofs,  in  June,  1817,  and  in  September  following  an  interloc- 

r  *  521  I  utory  order  or  decree  was  pronounced,  by  which  *it  was  de- 
creed that  the  partnership  between  3f.,  B.  and  JP.  was  adjudged 
and  declared  to  have  been  dissolved  from  and  afler  the  date  of 
the  assignment  from  F.  to  the  respondents ;  and  it  was  ordered 
that  it  be  referred  to  a  master  to  take  an  account  of  all  the 
partnership  property  and  effects,  including  debts  and  credits, 
and  of  the  balance,  if  any,  due  to  the  respondents,  as  assignees 
of  F.,  upon  the  settlement  of  the  concerns  of  the  partnership; 
and  that  in  taking  the  account,  the  master  should  make  due 
allowances  to  the  appellants  for  all  just  and  necessary  charges 
in  relation  to  the  partnership ;  and  nave  power  to  examine  all 
or  any  of  the  parties  under  oath,  touching  the  matters  referred 
to  him. 
«  The  master,  after  a  fiill  examination  and  hearini^  before  him, 

made  his  report,  with  the  testimony  before  him,  ifrom  which  it 
appeared  that  the  amount  due  to  the  respondents,  as  assignees 
of  F.,  including  interest  from  the  15th  of  October,  1814,  was 
^7,617  and  69  cents.  The  master,  in  ascertaining  the  value 
of  the  stock,  adopted  the  prices  contained  in  the  inventory  q^ 
the  15th  of  October,  1814. 

To  this  report  the  appellants  filed  the  following  exceptions : 

I.  That  the  master  had  adopted  the  original  cost   of  the 

stock  as  the  rule  of  value,  instead  of  the  valuation  contained 

in  two  statements  made  before  him  by  the  witnesses,  one  of 
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which  was  founded  on  a  gross  deduction  of  thirty  per  cent  IN  error. 
and  the  other  on  a  like  deduction  of  fifty  per  cent.     2.  That     albany" 
no  deduction  or  allowance  had  been  made^  on  account  of  de-  Janoary,  1890. 
preciation  in  value  by  reason  of  its  being  culled,  change  of  ^^^""^"^"^^ 
fashion,  loss  by  expenses  of  fixtures,  &c.,  or  otherwise.     9.      ab^ua» 
That  tiie  master  has  reported  the  value  of  the  stock  to  be    ^^^'p^^' 
%  6,532  and  27  cents,  whereas,  on  the  principles  stated  in  the 
foregoing  exceptions,  it  would  be,  in  the  one  case,  $3,477  and 
20  cents,  and  in  the  other,  $2,085  and.  28  cents.     4.  That 
the  master  has  stated  the  amount  of  capital  brought  in  by  Fitch 
to  be  $6,475,'  whereas,  the  actual  capital  advanced  by  hira 
was  $6,133  and  12  cents.     5.  That  he  bad  allowed  inter  en 
on  the  balance  reported  to  be  due. 

*The  exceptions  were  argued  before  the  chancellor,  who,  [  *  528  ] 
in  September,  1818,  made  a  final  decree,  overruling  all  the 
exceptions,  with  costs,  and  confirming  the  report,  and  order- 
ing that  B,  and  AI.  should  pay  to  the  respondents  the  sum 
of  $7,617  and  69  cents,  reported  to  be  due,  with  interest 
and  costs. 

From  this  decree,  as  well  as  from  the  interlocutory  order, 
or  decree  first  mentioned,  the  appellants  appealed  to  this 
court. 

The  Chancellor  assigned  the  reasons  for  his  decree,  as 
follows : 

The  suit  was  for  a  settlement  of  partnership  accounts,  on 
the  ground  of  its  dissolution  by  the  act  of  Fitch,  one  of  the 
partners. 

He  became  indebted  to  the  New^  York  Manufacturing  Com" 
pany,  in  a  very  large  amount,  which  he  was  unable  to  pay, 
and  accordingly,  on  the  i4th  of  April,  1814,  he  assigned  over 
to  them  all  his  share,  or  undivided  estate  and  interest  in 
the  copartnership  between  him  and  the  appellants.  In  May 
following.  Fitch  actually  stopped  payment,  and  became  in- 
solvent. 

It  was  contended,  on  the  part  of  the  Manufacturing  Compa" 
ny,  that  the  copartnership  was  dissolved,  by  the  assignment, 
in  April,  or,  at  least,  by  the  insolvency,  in  May.  This  was 
denied  on  ttie  part  of  the  appellants,  on  the  ground  that,  by 
the  original  articles  of  copartnership,  it  was  to  continue,  until 
dissolved  by  the  death  of  one  of  the  parties,  or  until  two  of 
them  should  demand  a  dissolution.  According  to  the  construe 
tion  given  to  the  articles  by  the  appellants,  they  had  a  right  to 
keep  the  capital  of  Fitch  in  th^  trade  or  concern,  notwith- 
standing any  assignment  of  his  property  to  his  creditors,  and 
notwithstanding  an  actual  insolvency  on  his  part. 

I  was  of  opinion,  that  the  partnership  was  dissolved  by  the 
assignment,  and  that  the  appellants  were  accountable  for  all 
the  interest  of  Fitch  in  the  cq>ital  and  in  the  profits  of  the 
concern.    I  do  not  mean  to  laay,  that  a  voluntaiy  assignment 
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Mar^uahd 
N.  Y.  Maf. 

COHPAIIT. 


tN  ERROR,  by  Fiich^  of  his  property  to  his  creditors,  may  not  be  a  breach 
ALBANY  ^f  ^*'s  contract  or  covenant  with  his  copartners.  *The  question, 
January,  j^sio.  as  betwccn  them,  under  their  articles  of  agreement,  it  was  not 
necessary  to  discuss.  But  the  creditors  of  one  copartner,  who 
take  his  property  by  assignment,  or  on  execution,  cannot  be 
involved,  against  their  consent,  in  the  responsibilities  of  a  co- 
partnership. The  capital  stock,  or  interest  of  a  partner,  in 
certainly  liable  to  his  separate  debts.  His  creditors  are  en* 
titled  to  it  without  the  risk  and  burden  of  being  partners.  An 
act  of  bankruptcy,  says  Lord  Mansfield,  {Cotop,  448.)  is  a  dis* 
solution  of  the  partnership,  not  only  by  virtue  of  the  statutes 
of  bankruptcy,  but  from  the  necessity  of  the  thing,  since  as* 
signees  cannot  carry  on  a  trade.  According  to  the  doctrine 
on  the  part  of  the  appellants,  a  party  may  lock  up  his  capital 
in  a  mercantile  house,  by  such  an  agreement  as  the  one  in 
this  case,  and  it  must  remain  untouched,  without  the  consent 
of  his  copartners,  during  his  life.  If  the  creditors  take  it  by 
assignment,  they  must  become  partners  in  the  firm,  and  can 
only  touch  the  yearly  profits,  and  must  be  liable  to  (lie  yearly 
losses,  and  for  all  the  engagements  of  the  firm.  This  doctrine 
appears  to^  me  to  be  too  unreasonable,  and  too  inconvenient, 
to  be  endured. 

There  are  special  circumstances  in  this  case,  to  show  that 
here  was  a  dissolution  by  the  consent  of  the  firm. 

Fitch  and  Marquand  were  both  directors  of  the  bank  of  the 
respondents,  and  the  latter  was  present  at  the  board  of  direct- 
ors at  the  time  of  the  negotiations  and  arrangements  which 
preceded  the  assignment,  and  he  continued  Iiis  attendance 
regularly  at  the  boeu-d,  long  after  the  assignment  and  insolven- 
cy of  Fitch,  The  respondents  were  not  acquainted  with  the 
clause  I  have  alluded  to  in  the  original  articles  of  copartner- 
ship, until  many  months  after  the  assignment:  and  durine 
the  negotiations  that  preceded  it,  jPt^cA  fi^quently  requested 
the  board  of  directors  not  to  dispose  of  his  interest  in  the  co- 
partnership, or  break  up  the  same,  but  the  board  uniformly  re- 
fused to  take  the  assignment  under  any  such  terms  or  condi- 
tions ;  and  the  appellant,  Marquand',  was  present  at  all  the 
communications  from  Fitdi  to  the  board  of  directors,  and  never 
made  any  contradiction,  or  put  forward  the  articles  as  an  ob- 
jection. His  silence,  under  all  these  operations,  oimhtto  pre- 
clude him  firom  questioning  ^he  fiur  and  natural  effect  of  the 
assignment,  as  a  dissolution  of  the  concern,  so  far  as  Fitch  and 
his  property  were  involved. 

I,  accordingly,  declared,  that  the  partnership  was  dissolved 
upon  the  assignment,  and  that  an  account  ought  to  be  taken 
upon  that  basis. 

On  the  coming  in  of  the  master's  report,  exceptions  were 
taken  to  it 

The  three  first  exceptions  related  to  the  value  given  by  him 
to  the  capital  stock  of  the  company 
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There  was  an  inventory  of  the  stock  taken  on  the  15th  of  in  error 
Octjber,  1814,  at  the  instance  of  the  respondents,  with  a  view     albany 
to  a  settlement  between  the  parties.    It  is  not  absolutely  January,  1819 
certain  whether  the  value  of  the*  articles,  as  set  down  in  the  ^'Jj''"^"'''^^ 
•nventory,  was  intended  to  lepresent  their  then  value,  or  the        ^^^^-^^^ 
original  coHt.     If  it  was  intended  to  represent  their  value,  at   ^^-  ^i^'- 
that  time,  there  would  seem  to  be  no  objection,  for  the  object        "'-^"^ 
of  the  inventory  and  valuation  was  to  lay  the  foundation  of  a 
settlement.    There  was  then.no  depreciation  of  price,  and  no 
immediate    expectation   of  peace.      If,  however,  the    value 
was,  as  the  appellants  allege,  taken  from  the  original  cost,  that 
must  be  a  good  criterion,  in  the  absence  of  other  proof.    It 
must  be  deemed  to  have  been,  in  the  opinion  of  the  parties, 
a  true  and  correct  rule  of  estimation,  being  the  very  one  they 
must  have  adopted  at  the   purchase,  and    commencement 
of  the  partnership,   in  Januart/y   1814.      Between  January 
and  October^  1814,  there  was  no  essential  variation  in  prices, 
as  the  state  of  the  country,  and  of  its  trade,  remained  the 
same. 

If  the  proceeds  of  the  stock  would  have  been  a  better  rule 
in  taking  the  account,  yet  the  appellants  were  unable  to  show, 
with  any  precision  or  certainty,  what  those  proceeds  were. 
The  books  of  the  company  being  called  for,  and  produced  be- 
fore the  master,  could  not  show  it,  as  the  partnership  stock  and 
concerns  were  so  blended  with  other  transactions  and  sales,  as 
not  to  be  capable  of  discrimination. 

The  respondents  were,  therefore,  compelled  to  resort  to  the 
original  cost,  as  the  best  test  of  the  value.  No  actual  loss  was 
shown,  no  depreciation,  prior  to  the  year  1815 ;  and,  ^'indeed,  [*  531  J 
whether  we  resort  to  the  cost,  or  to  the  value,  they  will  be 
found  to  have  been  the  same  between  the  commencement  of 
the  partnership,  in  January ^  1814,  and  the  inventory  in  Oci(H 
her  following,  when  the  appellants  refused  to  deliver  up  the 
share  of  the  property  belon^ng  to  Fitch,  even  though 
an  indemnity  was  ofiered  for  any  loss  on  account  of  ex- 
penses. 

The  three  first  exceptions  were,  consequently,  overruled. 

The  fourth  exception  states,  first,  that  more  was  allowed 
for  capital  brought  in  by  FUchy  than  he  actuallv  advanced. 
This  is  a  mistake  in  point  of  iact  The  appellants  admit 
that  6,475  dollars  were  brought  in  as  charged,  and  the  341 
dollars,  afterwards  withdrawn,  were  charged  to  the  re- 
spondents. 

It  stated  fiirther,  that  the  capital  was  chargeable  only  on 
the  profits  of  the  business.  But  this  exception  is  contrary  to 
the  articles  of  copartnership,  which  decls^e,  that  the  profit 
and  loss,  after  refunding  to  Fitch  6,000  dollars,  to  be  advanced 
by  him,  were  to  be  divided,  &c.  The  division  of  profit  refer- 
red to  in  the  articles,  necessarily  implied  a  previous  reim- 
bursement of  the  capital  employed.    It  is  no  more  than  the 
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ifii  hdROR.  equitable  and  ordinary  princifde  of  seitlement  applied  to  such 

ALBA?<Y,     cases. 

iftnuary,  1820.      The  last  ezceptioD  related  to  the  charge  of  interest ;  but 

""rJ^I^^^Cj^^  ^®  allowance  of  interest  on  the  amount  justly  due,  upon  a 

HI  v"" •J'"'    ^  valuation  of  the  stock  appropriated  by  the  appellants, 

CoMPA tr'*   seems  to  be  too  plain  and  ordinary  a  point  to  be  susceptible  of 

doubt 

The  exceptions  were^  accordingly,  overruled. 


1^  »32] 


T.  A.  Emmtt^  for  the  appdlants,  contended,  that  the 
signment  by  F.  to  the  respondents,  on  the  23d  of  April,  1814, 
did  not  operate  as  a  dissolution  of  the  copartnership.  Accord- 
ins  to  the  sixth  article  of  the  contract,  there  could  be  no  dis- 
solution, except  by  death,  without  the  concurrence  of  two,  at 
least,  of  the  parties.  The  assignment  being  the  single  act  of 
F,f  if  it  is  to  have  the  effect  of  dissolving  the  partnership,  is 
m  direct  violation  of  his  express  covenant,  and  must  be  void, 
as  regards  the  rights  of  the  other  partners.  *This  is  not  a  case 
of  bankruptcy  of  one  partner,  or  of  an  execution  against  him. 
It  was  a  voluntary  assignment  to  secure  future  debts ;  and  it 
was  not  understood  or  intended  by  the  parties,  that  it  should 
operate  as  a  dissolution.  This  case,  then,  is  clearly  distin 
guishable  from  those  cases,  in  which  the  property  of  one  of  tho 
partners  is  acquired  by  a  third  persmi,  by  opertUian  of  law 
The  respondents  consented  to  stand  m  the  place  of  H  as  part- 
ner?, and  the  business  could  be  carried  on  as  well  after  the  as* 
signment  as  be£3re.  It  is  true,  that  the  appellants,  M,  and  B., 
might  have  oUected  to  receive  the  respondents  as  partners,  in 
the  place  of  jP.,  but'  they  did  not;  and  the  partnership  went 
on,  with  the  entire  acquiescence  of  the  respondents,  from  April 
to  October,  If  losses  bad  accrued  to  the  concern,  during  that 
period,  would  not  the  respondents  have  been  obliged  to  bear 
their  share  of  them  ?  The  assignment  was  purely  v(duntary, 
and  to  secure  not  only  a  present  debt,  but  future  advances ;  if 
it  was  obtained  from  F,  with  a  view  to  destroy  the  copartner- 
ship, it  was  a  fraud  on  the  appellants  M,  and  ^. 

Again ;  to  give  the  respondents  the  full  benefit  of  the  as- 
signment, it  is  not  necessary  that  the  partnership  should  be 
dissolved.  F,  was  to  have  no  personal  interference  whatever 
in  the  business.  He  frimished  the  whole  capital,  and  the 
other  two  partners  were  to  carry  on  the  business,  and  after 
refunding  the  capital  advanced  out  of  the  profits,  the  residue 
was  to  be  divided  between  the  partners.  The  assignment  was 
intended  merely  to  transfer  to  the  respondents,  the  right  of  JP. 
to  receive  the  moneys,  from  time  to  time,  payable  by  virtue  of 
the  articles  of  copartnership,  and  for  which  the  appellants  have 
always  been  ready  to  account.  Again ;  the  ins^vency  of  F , 
which  happened  a  month  after  the  assignment,  cannot  be  said 
to  have  diissolved  the  partnership ;  ibr,  having  assigned  all  hit 
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interest  to  the  respondents,  he  had  ceased  to  be  a  partner,  and  /i^  error. 
was  a  mere  stranger.  ALBANY. 

Next,  as  to  the  exceptions  taken  to  the  master^s  report:  January,  i82o. 
Here  the  counsel  discussed  the  exceptions  at  great  length.  ^ 


^fVelb^  contra.  1.  The  assignment  from  JT.  to  the  respond- 
ents, especially  when  followed  by  his  insolvency,  worked  a 
dissolution  of  the  partnership  ;  and  if  the  consent  of  M.  and  B, 
should  be  thought  necessary,  that  is  fairly  to  be  inferred  from 
the  assignment  and  the  negotiations  between  them  and  the 
respondents. 

Where  the  partnership  is  general  and  without  limitation  as 
to  its  duration,  cither  partner  may  put  an  end  to  it  when  he 
pleases.  But  the  sixth  article  contains  a  limitation  of  a  pe- 
culiar kind,  and  the  question  is.  What  is  its  reasonable  con- 
struction ?  It  is  not  denied  that  the  death  or  lunacy  of  one 
partner  would  have  put  an  end  to  the  partnership :  So,  in  case 
of  a  banlcruptcy  of  one  of  the  partners,  where  a  bankrupt  law 
exists.  In  all  these  cases,  though  the  articles  of  copartnership 
are  silent  as  to  the  events,  the  law  provides  for  them.  What 
is  the  reason  that  the  bankruptcy  of  one  partner  works  a  disso- 
lution ?  It  is  because  all  his  interest  in  the  concern  is  assigned 
to  Strangers.  It  is  the  assignment  which  operates  the  dissolu- 
tion ;  it  severs  the  unity  of  interest  between  the  contracting 
parties.  {Fox  v.  Hanbury,  Cowp,  449.  Hague  v.  Rolleston,  4 
Burr.  2174.)  In  the  case  ex  parte  Smith  (5  Vesey,  295.)  the 
attorney  general,  arguendo,  said,  that  "  the  assignment  severed 
the  Joint  tenancy."     '*  From  the  moment  it  is  executed,  it  has 

f)recisely  the  same  effect  as  the  voluntary  assignment."  The 
ord  chancellor  said,  that  the  adjudication  that  the  partner  is 
a  bankrupt,  severed  the  partnership.  In  Smith  v.  Stokes,  (I 
Easty  363—367.)  Lord  Kcnyon  said,  "  It  was  not  the  act  of 
bankruptcy  alone  that  dissolved  the  joint  tenancy,  but  the  act 
of  bankruptcy  followed  up  by  the  commission  and  assignment. 
Nothing  passes  to  the  assignees  till  the  assignment ;  but  when 
that  is  executed,  they  ar<J  in,  by  legal  relation,  to  the  time  of 
the  act  of  bankruptcy."  The  respondents  are  trustees  fox  ^ 
the  stockholders  of  the  company.  Like  the  assignees  of  a 
bankrupt,  they  are  trustees,  not  partners.  It  can  never  be  tol- 
erated, that  one  of  the  partners,  by  assigning  his  interest,  can 
introduce  any  person  he  pleases,  into  the  partnership.  The 
respondents  act  under  a  banking  charter.  Can  they  lawfully 
carry  on  trade,  or  be  concerned  with  iV/.  and  B.  as  partners  in 
their  business  ?  *If  they  can  become  partners,  then  the  former 
partnership  is  at  an  end,  and  it  is  a  new  contract  of  copart- 
nership, without  any  articles  or  limitation  whatever,  for  the  re- 
spondents are  not  parties  to  the  former  contract ;  and  either 
party  may,  then,  put  an  end  to  this  partnership,  whenever  he 
pleases. 

In  principle,  there  can  be  no  difference,  as  to  its  operation 
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S34  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR,  and  effect,  between  an  assignment  under  a  statute  of  banK 
ALBANY  "  ruptcy,  and  a  voluntary  assignment  by  one  of  the  partners  of 
Juniarj,  18^.  all  his  interest  in  the  partnership.     If  the  doctrine  of  the  re- 
~    ~       spondents*  counsel  was  to  prevail,  the  creditors  of  one  of  these 
r."*""    partners  could  not  touch  his  interest,  by  an  execution,  without 
'coMPVBf'*    ^®  consent  of  his  copartners.     It  is  true,  if  the  assignment  is 
fraudulent  and  collusive,  and  merely  ibr  the  purpose  of  break- 
ing up  the  copartnership,  it  would  be  void,  and  of  no  effect. 
But  a  bona  fide  assignment  must  stand,  though  its  effect,  like 
that  of  an  assignment  ynder  a  bankrupt  law,  is  to  dissolve  the 
partnership.     Such  is  the  rule  of  the  civil  law,  (a)  {JmU  Inst, 
lib,  3  tit  26.  B.  8.)  and  such  is  the  doctrine  of  the  Supreme 
Court.     {Murray  v.  Bogert,  14  Johns,  Rep.  319.  Ketchum  v. 
Clarke,  6  Johns.  Rep.  144.^     Indeed,  the  contrary  doctrine  is 
unfounded  in  principle,  ana  would  be  too  dangerous  to  be  tol- 
erated. 

The  counsel  then  examined  the  evidence  in  the  case,  and 
contended,  that  it  sufficiently  appeared,  that  M.  and  B.  con- 
sented to  the  assignment  and  dissolution,  and  that  the  parties 
having  acted  advisedly,  could  not  now  set  up  any  pretence  of 
ignorance  or  misapprehension. 

He  then  proceeded  to  discuss  the  exceptions  to  the  master's 
report,  which  he  said  was  correct,  and  fully  supported  by  the 
evidence. 

WooDWORTH,  J.  The  first  question  to  be  decided  is,  whether 
the  legal  effect  of  the  assignment  is  such  as  to  dissolve  the 
partnership. 

^Fitch  may  have  violated  his  engagement  with  his  partners, 
I  *  535  ]  by  transferring  his  interest,  but  we  are  not  called  on  to  express 
any  opinion  on  that  point.  Third  persons  claim  Fitches  in- 
terest and  property  in  the  concern,  and  are  entitled  to  receive 
it,  if  the  partnership  was  at  an  end. 

It  is  well  settled  in  England,  that  an  act  of  bankruptcy  is  a 
dissolution  of  partnership ;  this  is  by  reason  of  the  assignment, 
which  severs  the  interest  of  the  bankrupt,  by  operation  of  law. 
(Cowper,  448.  4  Burr.  2174.  5  Ves.  jun.  295.  1  East, 
163.) 

An  assignment  made  by  the  party  himself,  under  ciicum- 
staQces  like  the  present,  produces  the  same  result;  in  both 
cases,  they  give  rise  to  a  state  of  things  altogether  incompati- 
ble with  the  prosecution  of  a  partnership  concern,  commenced, 
and  previously  conducted,  by  the  bankrupt  and  his  former  co- 
partners, ft  is  perfectly  clear,  that  a  new  partner  cannot  be 
admitted  without  consent.     This,  ex  vi  termini,  implies,  that 

(a)  "  //em,  si  quU  ez  MoeUs  molt  debiti  pr^tgraTOtua^  bonis  suit  eessentf  et  idea 
ffoptef  fMica  tt  pricata  dehiia  suhttantia  tjus  vteneat,  sobriiur  sodetas.  Std  hoe 
4MM«  si  adhuc  amsssiimst  is  JocMMem,  no^sm.  videtur  tiic»jMr«  MCMtav  "  (hut.  3. 
86.  %, 
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even  consent  would  be  nugatory,  unless  the  assignee  elected  /iV  error 
to  become  a  partner :  where  he  does  not  so  elect,  but  (as  in     albany, 
the  present  case)  insists  on  a  division  of  the  property,  the  de-  January,j830 
m&nd,  according  to  acknowledged  principles,  cannot  rightfully 
be  denied.     That  a  rule  of  this  kind  will,  in  some  cases,  and 
probably  in  the  present,  bear  liard  on  the  partners  opposed  to 
a  dissolution,  is  not  to  be  doubted  ;  but  its  inconveniences  are 
more  than  counterbalanced,  by  the  superior  beneflt£l  arising 
from  its  application. 

There  is  another  insuperable  difficulty  opposed  to  a  con- 
tinuance of  the  partnership,  and  that  arises  from  the  character 
in  which  the  respondents  are  placed.     How  can  they  become 

Partners  with  marquand  fy  Barton?  Thev  are  a  corporate 
ody^  and  act  ks  trustees  for  the  benefit  of  the  stockholders.^ 
The  bank  had  no  power  to  become  partners  with  the  appel- 
lants ;  it  was  not  within  their  corporate  privileges.  It  will  not 
be  pretended,  that  in  the  situation  Fitch  was  placed,  he  had 
not  a  right  to  assign  his  interest^  and  that  it  paissed  under  the 
assignment  to  the  respondents.  I  conclude,  therefore,  that  the 
assignment  by  Fitch,  per  se,  dissolved  the  partnership.  In  the 
case  of  Ketchum  and  PlacJc  \.  ClorJc,  (6  Johns.  Rep.  144.) 
where  one  of  the  partners  had  executed  an  assignment  of  all 
his  right  in  the  partnership  ♦property  and  debts,  it  is  said,'  that 
"  this  act  wasy  of  itself  a  termination  of  the  partnership  ;^^  but 
there  being  no  evidence  of  any  public  notice  of  the  dissolution, 
tior  any  special  notice  to  the  party  afterwards  dealing  with  the 
firm,  on  that  ground  the  .partners  were  held  liable.  As  between 
tliemselves,  the  point  appeared  to  be  conceded. 

In  my  view,  the  question  must  be  decided  upon  the  opera- 
tion of  the  assignment  itself;  for,  although  Marquand  v^^Js  one 
of  the  directors,  and  present  at  all  the  communications  froih 
Fitch  to  the  board,  his  consent  cannot  be  inferred  from  his 
silence ; .  because,  it  manifestly  appears,  from  the  acts  and 
declarations  of  Fitch  and  the  directors,  that  the  actual  consent 
of  two  of  the  partners  was  not,  by  them,  considered  to  be 
necessary ;  the  solicitation  of  Fitch  hot  to  break  up  the  estab- 
lishment, was,  undoubtedly,  founded  on  his  belief,  that  by 
force  of  the  assignment  they  possessed  the  right,  and "  the  re- 
fusal of  the  directors  is  evidence  that  they  entertained  the  same 
opinion ;  but  it  no  where  appears,  that  the  respondents  ever 
made  an  attempt  to  obtain  the  actual  consent  of  the  parties. 
Had  this  been  do^e,  and  had  Marquand  made  no  objections, 
but  remained  silent,  his  conduct  would  have  afforded  grounds 
to  infer  his  acquiescence;  but  while  the  negotiations  were 
going  On  between  Fitch  and  the  respondents,  from  which  it 
appears  they  considered  the  dissolution  as  a  consequence  of  the 
assignment,  Marquand  was  not  called  on  to  sp^al:;  they  dyd 
not  profess  to  derive  any  thing  from  actual  consent,  and^ 
therefore,  his  silence  shall  not  now  preclude  him  from  question- 
ing the  authority  exercised  by  llie  lespondents;  neither  does 
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IN  ERROR,  the  answer  of  Marquand  and  Barton,  to  the  note  of  Greene^ 
ALBANY     ^^^  cashier,  indicate   any  thing  more,  than   that  they  held 

laniiary,  1820.  themselves   responsible   to   the   respondents,  for  the  interest 

^r^""^^^^^^  they  acquired  under  the  assignment  of  Fitch ;  nothing  more 
ARQWAHD    ^^^  ^j^^^  required  of  them,  and  to  that  they  must  submit^  how- 
V  Y.  Maf.    eve|.  prejudicial  to  their  individual  interest 

r  rom  the  precedmg  view  of  this  cause,  I  am  of  opmion, 
that  the  decree  dissolving  the  partnership,  and  for  taking  an 
•account  upon  that  basis,  was  correct. 

The  remaining  question  arises  on  the  exceptions  taken  to 

(  *  537  ]  the  master's  report.  In  ascertaining  the  balance  due  to  *the 
respondents,  the  master  has  taken  the  valuation  contained  in 
the  inventory,  made  by  the  parties  in  October,  1814,  which,  it 
is  understood,  corresponds  with  the  original  cost  or  value  of 
the  partnership  property.  In  the  absence  of  other  proof,  he 
has  adopted  it  as  the  true  value,  in  October,  1814. 

It  will  be  recollected,  that  the  claim  of  the  respondents 
was  not,  in  the  first  instance,  to  demand  payment  of  a  certain 
sum  of  money,  but  to  break  up  the  establishment,  and  receive 
Fitch's  proportion  of  the  property  and  effects. 

David  L  Greene  testified,  that  he  called  on  the  appellants 
for  this  purpose  ;  that  the  inventory  was  made  to  ascertain  the 
amount,  with  a  view  to  an  arrangement,  and  that  he  '^  offered 
to  the  appellants,  to  take  the  whole  concern,  and  release  them 
from  all  claim  on  account  of  Fitches  advances,  and  to  indemnify 
the  appellants  against  the  debts  of  the  concem,^^  This  offer 
was  made  in  order  to  protect  the  appellants  against  loss,  in 
consequence  of  fixtures,  and  some  bad  purchases.  The  prop- 
osition was  declined  by  the  appellants.  They,  consequently, 
became  liable  to  pay  the  cash  value  in  October,  1814,  which 
it  seems  they  preferred  to  the  delivery  of  the  property.  The 
depreciation,  in  consequence  of  peace,  cannot  affect  the  qnes 
tion,  because  that  happened  several  months  after  the  demand 
and  refusal.  Neither  are  the  appellants  entitled  to  a  deduction^ 
on  the  ground  that,  had  the  articles  been  sold  at  public  sale, 
a  loss  of  thirty  per  cent,  would  have  ensued.  The  respondents 
cannot,  in  justice,  be  bound  by  this  test,  neither  can  the  ap- 
pellants rightfully  demand  it.  The  respondents,  in  the  first 
instance,  merely  Claimed  the  delivery  of  the  goods ;  if  their 
request  had  been  complied  with,  the  question  of  value 
could  not  have  arisen ;  but  the  appellants,  objecting  to  this, 
cannot  be  permitted  to  say,  we  will  retail)  the  property,  and 
if  perchance  we  are  made  liable,  the  measure  of  damages  shall 
not  be  according  to  the  value  of  each  article,  but  be  governed 
by  a  calculation  of  loss,  which  is  always  consequent  upon  a  sale 
at  auction,  of  the  remnants  of  a  stock  in  trade.  The  appel- 
lants, having  refused  to  deliver  the  goods,  cannot  make  a  forced 
sale  the  measure  of  damages,  but  must  answer  to  the  respond- 
ents according  to  the  value  in  the  ordinary  course  of  business. 

I  *  538 1      *The  true  vakte,  then,  in  October,  1814»  must  be  the  criterion 
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It  was  competeDt  ibr  the  appellants  to  show,  that  the  invoice  XV  error 
price  was  too  high,  and  could  they  have  succeeded  in  that,     albany 
they  might  claim  a  deduction ;  but  having  failed  to  do  so,  January,  lisk 
the  question  now  is,  whether  the  master  was  not  justified  in 
adopting  the  prices  set  forth  in  the  inventory,  which  had  been 
taken  by  the  parties.     Not  a  year  had  elapsed  since  the  part- 
nership commenced,  and  the  war  continued ;  and  there  could 
be  no  well  founded  calculation  when  it  would  terminate,  so  as  to 
produce  a  depression  of  value.     On  the  whole,  I  am  of  opinion, 
that  the  principles  on  which  the  master  made  his  report  were 
correct,  and  that  the  decree  of  his  honor  the  chancellor  ought 
to  be  affirmed. 


Rhikklan- 

DKK 
V. 

Bauuow 


This  being  the  unanimous  opinion  of  the  court,  it  was,  there-  4?*^  27ia. 
upon,  ORDERED,  ADJUDGED  and  DECREED  that  the  decree  of 
the  Court  of  Chancerv  be  affirmed ;  and  that  the  appeal  be 
dismissed;  and  that  the  appellants  pay  to  the  respondents, 
for  their  costs,  in  defending  this  appeal ;  and  that  the 
record  be  remitted,  &c. 

Decree  of  tiffirmance. 


Jacob  Rhinelander,  appellant^    ^ 

against 
John  Barrow,  Thomas  Buckley,  and  Samuel  M. 
HoFKivs^dssignees  of  Edmund  Prior,  a  bankrupt^ 
respondents. 


IB- 

in 


APPEAL  from  the  Court  of  Chancery.  The  pleadings  and  j^J*®'\ 
proofs  in  the  court  were  voluminous.  The  facts  material  to  be  Februa^,\m, 
stated  Wilt  be  found  in  the  opinion  of  this  court,  *and  in  the  [  *  539  ] 
report  of  the  case  in  the  court  below.  (Vide  S.  C,  1  Johns,  ^{f**^*?^*!®**"? 
Ch.  Rep.  550—560.  and  3  Johns.  Ch.  Rep.  614—687.)  a    m  coiiiu 

eral      security 

T.  A.  Emmet ^  for  the  appellant.  Xb«  obligor!  ^« 

1802,     odered, 

Hoffman  and  Boyd,  for  the  respondents.  means  ^io  ^his 

power,  to  pay 

Yates,  J.  The  respondents  filed  their  bill  as  assignees  of  of  the  b^dTb 
Edmund  Prior,  a  bankrupt ;  who,  it  appears,  while  a  mei;phant,  ^*  »^  *  ««f- 
in  embarrassed  circumstances,  borrowed  at  different  times  of  afair^dua^on, 
the  appellant,  then  his  confidential  clerk,  several  sums  of  ^*<^*>  ^  **^"»- 
money,  and  gave  various  bonds  and  securities  for  such  loans,  thouf^  p!^'^ ' 


pressied 


ex- 

his 


easiness  lo  accept  the  offer,  and  one  of  his  assicnees,  (P.  having  become  a  baaknipt,)  offerod  to  indemnify 
R.  for  any  loss  that  might  arise  on  a  fair  sale  of  the  land,  if  he  would  accept  of  B.^s  offer.  B.  became  ia* 
solvent,  to  that  the  amoant  of  the  bood  was  lost :  Held,  that  R.,  by  his  reni«a]  to  accept  the  offer  of  pay- 
ment in  land  made  by  B.,  did  not,  under  the  circumstances  of  the  case,  render  himself  Hable  for  tho  amoyurt 
of  the  bond  lo  P.  or  nis  assignees. 
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IN  ERROR,  Tho  court  below  ordered  the  bonds,  obligations  and  settlements 
ALBANY     ^  ^  ^^  aside,  and  all  the  accounts  between  the  27th  of  No- 

Januaiy,  isio.  vember^  1790,  the  time  of  the  cpmrpencemeiit  of  their  dealing3, 
and  the  4th  of  July,  1801,  iq  be  opened,  not  only  on  the 
ground  of  usury,  but  also  for  mistaJLes  and  omis^ons,  and  for 
undue  advantage  taken  of  the  necessities  of  the  principal ;  and 
referred  the  .whole  t,o  a  mspter,  who  was  directed  to  allow 
'/rests,"  in  stating  the  acoqui)t,  at  the  period  of  liquidation  be- 
tween the  parties :  that  the  interest  then  due  3hould  be  con- 
sidered as  principal,  and  that  the  appellant  should  be  charged 
with  the  amount  of  all  the  securities  assigned  Xo  him  which 
had  been  paid,  or  which  he  had  refused  to  deliver  to  his  prin- 
cipal for  collection,  or  whi/ch  had  been  lost  by  his  negligence, 
default,  or  want  of  diligence  in  collecting  them,  with  interest 
The  unusual  security  taken  at  different  times,  various  in 
kind  and  enormous  in  amount,  according  to  the  debt  from  time 
to  timeidjue  and  owing  tp  the  appellant ;  the  charges  made,  not 
covered  by  the  calculation  of  simple  interest,  but  resort  had 
to  compound  ij9terest  to  support  them,  and  other  apparent  de- 
ficiencies, show  conclusively,  that  the- acts  of  the  appellant  ap- 
peared oppressive,  and  called  for  a  strict  investigation.  The 
chancellor,  therefore,  correctly  ordered  the  special  reference 
to  the  master  as  before  stated.  Numerous  cases  go  to  show, 
that  accounts, have  frequently  been  ordered  to  be  opened  after 
a  longer  period  than  the  present;  where,  as  in  this  case,  it 
appeared  that  undue  advantages  had  been  taken  of  the  pecu- 
liar situation ofthe  party. .  In  "^BosanguU  y..Da$hwoQd,  (Ccues 
temp,  Talbot^  37.)  usurious  agreements  were  made  and  repeated 
from  1710  to  1724.  The  accounts  were  ordered  to  be  opened, 
and  the  demands  reduced  to  money  really  lent.  So,  in  Fer- 
wn  V,  Vawdry^  (2  -4i/r.  119.)  the.  whole  account  was  opened 
fifter  a  period  of  23  years.  The  same  principles  governed  the 
decision  in  a  number  of  other  cases  j9ited  by  the  respondents^ 
counseli  in  the  aigument  of  this  cause  in  the  court  below.  (1 
Johns, .  0L  Hep,  555.) 

The  accounts,  then,  having  been  properly  ordered  to  be 
opened,  and  referred  to  a  master,  it  appears,  that  on  the  coming 
in  of  the  master's  report,  six  exceptions  were  taken  to  it  by 
the  appellant ;  afler  hearing  of  the  parties  on  those  exceptions, 
the  chancellor  allowed  the  first,  modified  the  fifth,  and  disal- 
lowed the  remaining  four.  This  decree,  together  ^ith  the  one 
loade  the  29th  of  September,  1815,  are  the  subjects  of  the  ap- 
peal npw. before  this.co^rt.  The  second  .exception  is,  that  the 
master  ought  pot  to  have  reported  that  he  had  ascertamed 
tt^at  t^e^  appelant  took  from  the  ^aid  Edm'und  Priory  before 
his  bankruptcy,  without  permission,  certain  securities  for  the 
paym^ent  of  money.  . 

The  bill  states,  that  the  appellant,  while  he  had  possession 
of  the  valuable  papers  of  Prior ^  without  the  knowledge  or  con- 
sent of  Prior,  took  several  notes  and  obligations,  sealed  and 
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unsealed,  belonging  to  Prior^  which   were   never  assigned  in  error. 
or  delivered  to  the  appellant ;  and  among  other  things,  prays,     alb  any 
tiiat  tiie  appellant  may  be  charged  with  the  amount  of  all  notes,  iana^',  isia. 
bonds,  and  obligations  wrongfully  taken  or  detained  by  the 
appellant,  and  of  all  those  assigned  to  him  which,  from  his  neg- 
ligence or  default,  became  precarious. 

It  does  then  appear,  that  the  relief  sought  with  regard  to 
those  securities,  is  not,  as  urged  by  the  appellant's  counsel,  on 
the  sole  ground  of  the  debts  having  become  precarious  from 
the  negligence  or  default  of  the  appellant.  It  is  also  grounded 
on  the  liability  of  the  appellant  to  be  chared  with  the  amount 
of  those  notes,  occasioned  by  his  wrongful  act  in  taking  them, 
.  without  the  knowledge  or  consent  of  Prior;  and  the  directions 
in  the  decretal  order,  referring  it  to  the  *master,  required  him 
to  make  the  charges  according  to  the  prayer  of  the  bill.  The 
master,  therefore,  correctly  reported,  that  he  had  ascertained 
the  fact,  that  the  appellant  had  taken  securities  belonging  to 
Prior  without  his  permission. 

It  is  alleged,  in  the  fourth  exception,  that  the  master  ought 
not  to  have  reported  as  he  did  with  regard  to  the  balance  of 
9 190,  due,  on  the  16th  of  September,  1796,  on  Seaman  and 
Avery^s  note;  and  in  the  6th  exception,  as  to  $81  and  44 
cents,  the  amount  of  David  BarnunCs  note.     It  cannot  be 

Juestioned,  but  that  those  two  notes  were  unassigned  and  unen-* 
orsed  when  taken  out  of  Prior^s  possession  by  the  appellant, 
because  he  expressly  admits  it  in  his  answer.  The  correctness 
of  the  chancellor's  decision,  in  disallowing  those  exceptions, 
must  consequently  depend  on  the  truth  of  the  alleged  facts, 
that  those  notes  were  taken  without  Priqr^s  knowledge  or 
permission,  and  that  the  payers  were  solvent  on  the  4th  of 
July,  1801. 

The  testimony  authorizes  the  conclusion,  that  the  notes 
were  taken  as  alleged  in  the  bill,  notwithstanding  the  denial 
pf  it  by  the  appellant  in  his  answer.  Edmund  Prior,  to  whom 
those  notes  at  that  time  belonged,  testifies',  that  they  were 
taken  from  his  j^ossession  without  his  knowledge  or  consent ; 
and  when  he  missed  them,  in  March,  1801,  the  appellant  re- 
fused to  give  him  an  account  of  them.  That  a  number  of  notes 
were  taken  out  of  the  desk  of  Prior,  and  that  the.  appellant 
refused  to  give  a  list  of  those  securities,  are  facts  strengthened 
by  the  testimony  of  William  Prior;  and  as  to  the  demand  and 
refusal,  that  is  fully  confirmed  by  Robert  Bourne,  This  alone 
would  be  sufficient  to  show  the  nature  of  the  transaction :  but 
in  addition  to  those  facts,  taking  into  view  the  improbability 
that  such  permission  shoi^ld  have  been  given,  from  the  cir- 
cumstances, that  neither  of  the  notes  in  question  was  endorsed 
or  assigned ;  that  no  account  had  been  kept  of  them,  which 
must  have  been  known  to  the  appellant  when  he  refused  tof 
give  information  to  Prior,  by  furnishing  him  with  a  list  of 
them,   must  be   sufficient,  in  opposition   to   the  answer,  to 
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/jv  ERROR,  establish  the  fact,  that  the  notes  were  taken  without  the  pre 
vious  knowledge  or  consent  of  Prior. 

*By  the  18th  article  of  the  first  agreement  between  the 
parties,  it  is  stated,  that  the  appellant  is  not  liable  to  pay  the 
amount  of  any  of  the  securities  mentioned  in  the  answer,  the 
payer  of  which  was  insolvent  on  the  4th  of  Jufy,  1801 ;  the 
appellant,  however,  is  to  account  for  any  sums  of  money  he 
may  have  received  as  dividends  upon  the  estate  of  such  in- 
solvent payer. 

The  testimony  shows  conclusively,  that  David  Bamum^s  note 
is  not  excluded  by  this  article  in  the  first  agreement,  as  his  sol- 
vency after  the  4th  of  July,  1801,  cannot  be  questioned ;  and 
it  is  equally  clear  that  the  appellant  ought  to  be  charged  with 
the  amount  of  this  note. 

Prior  and  Barnum  both  state,  that  in  the  autumn  of  1801, 
Bamum  called  upon  Prior  to  pay  off  his  note ;  and  finding 
that  Prior  had  it  not  in  his  possession,  Bamum  refused  to  pay 
it.  The  wrongful  taking  of  this  note,  therefore,  out  of  Prior^s 
possession  by  the  appellant,  caused  the  non-payment,  and 
consequently  the  loss  of  the  debt,  and  that  was  sufficient  to 
render  him  liable.  The  statement  in  his  answer,  that  in 
1801  he  made  a  personal  demand  upon  Bamum,  v^ho  refused 
to  pay,  on  account  of  notice  from  Prior  not  to  do  it,  cannot 
be  relied  on,  because  Bamum,  upon  his  examination,  confirms 
what  Prior  says,  and  contradicts  the  appellant's  statement 
He  says,  that  he  remembers  the  offer  to  pay  Prior,  and  his  re* 
fusal,  on  finding  the  note  could  not  be  produced;  but  he  has 
no  recollection  that  the  appellant  had  applied  to  him  person- 
ally for  payment,  or  that  Prior  ever  forbade  him  not  to  pay 
the  note  to  the  holder. 

The  appellant  had  misconducted  himself,  and  the  assignee^ 
were  not  obliged  to  accept  the  tender  of  the  note  made  to 
them  in  April,  1802.  Admitting  that  Bamum  was  then  sol- 
vent, they  had  a  right  to  look  to  the  appellant  for  the  debt ; 
and  I  can  see  no  reason  why  he  should  not  be  charged  with 
the  whole  amount  of  principal  and  interest  due  on  the  notes. 

The  note  of  Seaman  and  Avery  is  also  not  endorsed  nor 
assigned  ;  and  the  appellant  states,  that  Richard  Seaman,  one 
of  the  payers,  died  insolvent  before  it  came  into  his  hands ; 
and  that  Elijah  Avery,  the  other  payer,  also  died  insolvent^ 
shortly  after  the  note  came  into  his  hands ;  that  he  cannot 
Estate  the  particular  times  when  the  unendorsed  or  unassigned 
notes  were  taken  by  him ;  but  that  the  whole  of  them  came 
into  his  possession  between  the  date  of  the  third  assignment, 
which  is  stated  to  be  the  fourth  of  Fehruarjj,  1799,  and  the  10th 
of  Jane,  1801.  Elijah  Avery  must  have  died  before  the  9th  of 
September,  1802 ;  because  on  that  day  administration  was  granted 
on  his  estate.  The  appellant  admits  the  note  to  have  been  in 
his  hands  before  the  10th  of  June,  1801,  and  from  the  tes- 
timony it  is  evident  that  Avery  was  solvent  at  that  time,  and 
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remained  so  until  his  decease ;  for  by  the  proceedings  of  the  in  error 

Probate  Court  of  the  district  oi  Rutlaridy  in  the  state  of  Vermont y     ALBANY*^ 

it  appears,  that  on  a  settlement  of  his  estate,  there  remained  January,  i»i> 

near  $900  for  his  children,  after  paying  all  the  expenses  to 

the  guardian  for  adjusting  and  managing  the  estate.     Amasa 

Paine  wrote,  according  to  the  information  he  had  obtained  as 

late  as  October y  1804,  which  he  no  doubt  believed  to  be  true, 

that  Elijah  Avery  died  insolvent,  and  that  nothing  could  be 

obtained  from  the  estate.     It  might  have  been  so  reported  at 

the  time ;  the  fact,  however,  is  otherwise.     Avery  was  solvent 

on  the  4th  day  of  July,  IdOl ;  so  that  this  note  is  Qot  excluded 

by  the  18th  article  of  the  first  agreement,  and  the  appellant 

is  liable  for  the  amount,  on  the  principles  before  stated  with 

regard  to  Barnum^s  note. 

The  fifth  exception  is,  that  the  appellant  is  charged  as  of 
the  18th  of  December y  1798,  with  6,114  dollars,  as,  and  for  the 
balance  due  on  Samuel  BemarCs  bond,  assigned  to  him  by 
Prtor,  and  which  bore  date  the  11th  of  Aprils  1795.  This 
balance  was  modified  by  the  court  below,  and  reduced  to  the 
sum  of  5,352  dollars,  as  of  the  1st  of  September ^  1802.  The 
above-mentioned  bond  of  Samuel  Bemauy  was  for  2,055  pounds, 
and  had  been  assigned  to  the  appellant  on  the  4th  of  February , 
1799,  as  a  collateral  security  of  the  debt  due  from  Prior  to  him. 
It  is  urged,  that  he  is  chargeable  with  the  amount  of  the  bal- 
ance due  on  it,  for  improperly  refusing  to  accept  of  offers 
made  to  him  of^  lands  in  payment  of  this  bond,  whereby  the 
debt  became  wholly  lost. 

It  appears  that  in  June,  1802,  Beman,  by  his  agent  Melanc- 
ikon  Wheeler y  made  an  offer  to  the  appellant  of  a  tract  of  land 
containing  1,338  acres,  lying  in  the  town  of  Hampton  *\n  the 
county  of  Washington;  which,  in  BemanU  opinion,  was  worth 
{bur  dollars  per  acre,  and,  also,  of  a  tract  of  800  acres,  lying  in 
Clinton  or  Eisex,  at  the  valuation  of  men,  to  pay  and  satisfy 
this  demand ;  and  that  Wheeler y  at  the  same  time,  told  him, 
that  Beman  declared  himself  unable  to  pay  the  demand,  unless 
the  appellant  would  receive  payment  in  lands.  Wheeler  says, 
be  does  not  know  what  title  Beman  had  to  the  lands,  nor  does 
he  recollect  that  he  ever  conversed  with  Prior,  or  any  of  his 
assignees,  in  relation  to  the  offer  of  lands  to  the  appellant. 
That  the  appellant  declared  he  could  not  accept  the  proposal, 
since  he  held  the  debt  as  a  security  for  a  demand  he  had 
against  Prior.  Wheeler  further  states,  that  John  Williams  held 
«i  judgment,  by  assignment  from  one  Mttchell,  against  Beman^ 
and  that  he  heard  Williams  declare  he  would  release  those 
lands  from  the  effect  of  his  judgment,  for  the  purpose  of  re- 
lieving Bemany  provided  his  creditors  would  accept  them  in  pay- 
ment  of  their  demands.  This  differs,  in  a  material  point,  from 
Prior^s  statement.  He  does  not  say  that  Williams  offered  to 
release  on  that  condition,  but  that  Williams  applied  personally, 
in  behalf  of  Beinan,  to  him.  and  wished  to  settle  the  bond  by 
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itf  ERROR,  giving  a  certain  portion  of  B email's  land,  on  which  he  had  a 
ALBANY     P''*^''  judgment  in  satisfaction  of  the  debt,  and  offered  to  release 

January/isio.  the  land  from  the  judgment;  that  he  {Prior)  consented  to  it, 
~  but  the  appellant  refused^  and  with  the  assent  of  one  of  the 

assignees,  he  offered  that  the  assignees,  according  to  the  best 
of  his  {Prior^s)  recollection,  should  indemnify  him  against  any 
loss,  upon  a  fair  sale  of  the  land  ;  but  the  appellant  would  not 
consent.  Beman  also  states,  that  in  the  spring  of  1802  he 
wrot^  to  the  appellant,  and  offered  him  about  3,000  dollars 
^orth  of  land,  and  2,0CK)  dollars  in  obligations ;  or  if  he  would 
wait  for  his  pay  ten  years,  he  would  pay  the  whole  of  the  bond, 
which  proposition  the  appellant  also  refused  to  accede  to. 

There  can  be  no  douot,  that  those  offers  were  made ;  but  I 
cannot  discover  the  grounds  upon  which  the  appellant  is  to  be 
made  liable  for  the  balance  due  on  this  bond ;  his  refusal  to 
take  the  lands  in  paym.ent,  or  to  accept  either  of  the  proposi- 
tions made  to  him,  could  not  create  such  liability.     The  bond 

[*515]  was  assigned  to  him  as  collateral  security;  *and  it  cannot 
be  questioned  that  his  debt,  at  the  time  those  proposals  were 
made,  far  exceeded  any  amount  those  lands  could  be  fairly  ap- 
praised at.  And  although  he  might  have  had  other  securities 
for  what  was  due  him,  yet  he  had  a  right  to  prefer  either  of 
them,  and  insist  on  payment  according  to  the  condition  of  the 
bond ;  and  as  Prior  and  the  assignees  both  had  notice  of  the 
offer,  they  might  have  paid  him  the  amount  due  on  it,  and 
have  taken  the  lands,  if  his  refusal  endangered  the  debt.  The 
offer  of  one  of  the  assignees,  and  according  to  the  best  of 
^rior^s  recollection,  n[iade  in  behalf  of  the  rest,  to  indemnify 
him,  did  not  make  it  obligatory  on  his  part  to  comply  with 
Beman's  proposal. 

I  have  thus  placed  the  question  with  regard  to  RhineJander^s 
conduct,  on  the  broad  ground  of  legal  right  in  him  to  do  as 
he  did.  But  it  is  extremely  questionable  whether,  in  the  exer- 
eise  of  reasonable  discretion,  his  conduct,  in  this  instance,  ought 
to  be  viewed  as  perverse  and  unconscientious.  It  must  be 
recollected  that  Beman  vvas  much  embarrassed  in  his  affairs, 
and  that  there  were  several  judgments  against  him  ct  the  time, 
and  that  some  of  them  were  not  wholly  satisfied.  That  after 
the  bond  was  given,  and  before  he  assigned  it  to  the  appellant, 
Prior  himself  had  included  the  amount  in  a  judgment  bond 
he  took  from  Benian,  of  which  it  seems  he  was  not  unwilling 
advantage  should  be  taken,  as  appears  by  his  letter  of  the  29th 
of  March,  1802,*  to  Beman,  afler  Beman  had  been  sued  on 
the  original  bond.  He  states,  that  he  thinks  B.  may  avaiiingly 
plead  the  bond  and  judgment  taken  by  P. ;  that  it  being  of 
higher  authority,  he  supposed  it  would  furnish  B.  with  a  suf- 
ficient plea  to  place  him'  in  security  respecting  it. 

This  shows,  that  all  the  parties  concerned  did  not  consider 
the  appellant  as  having  the  absolute  control  of  the  Beman  debt 
It  would  have  been  resorted  to  as  a  shield  to.  protect  Beman 
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at  law.  The  letter  from  Zshulon  R,  Shepherd^  to  William  N. 
Di/kmariy  admitted  as  evidence  by  the  consent  of  both  parties, 
shovys  that  Beman  contemplated  to  make  use  of  it  in  his  defenG:e. 
Shepherd  says  he  knows  that  a  suit  was  brought  against  Beman, 
in  the  name  of  Prior,  which  Beman  supposed  to  be  bottomed 
on  a  bond  assigned  to  Rhin eland er,  and  that  a  statement  wa^ 
ahown  to  him  in  *the  hand-writing  of  Prior,  proviqg  that  the 
bond  had  been  merged  in  a  judgment  to  him,  as  trustee  from 
himself  and  other  creditors ;  that  Beman  designed,  in  the 
outset,  to  defend,  on  the  ground  that  the  judgment  extinguished 
the  bond ;  but,  soon  after,  concluded  to  be  prosecuted  by  his 
friend,  John  Williams,  as  a  bankrupt. 

From  the  whole  of  this,  it  is  evident,  that  the  appellant  was 
justified  in  not  assenting  to  the  arrangement  proposed ;  and 
the  correct  coqrse  would  have  been  tor  the  assignees,  who 
must  have  known  the  true  situation  pf  the  debt,  to.  have  paid 
him  the  amount  of  the  bond,  and  thus  to  have  taken  the  risk 
of  the  compromise  upon  themselves.  This  they  did  not  think 
proper  to  do,  and  it  would  be  unjust  that  the  appellant  should 
now  be  held  responsible  for  the  balance  due'  on  it. 

In  addition  to  what  has  been  shown,  there  is  another  view 
of  the  case,  from  which  it  is  clear  .that  the  appellant  ought  not 
to  be  deemed  liable.  It  seems  to  me,  that  the  facts  disclosed 
warrant. the  inference  that  Beman  was  insolvent  on  the  4th  of 
Juh/,  1801 ;  and  if  so,  it  brings  the  debt  within  the  agreement 
of  the  counsel  already  mentioned,  by  which  it  is  stipulated,  that 
the  appellant  shall  not  be  liable  to.  pay  the  amount  of  any  of 
the  securities  mentioned  in  the  answer,  (of  which  Beman^s  bond 
is  one,)  the  payer  of  which  was  insolvent  on  that  day. 

Zadoch  Wheeler,  one  of  the  firm  of  "  Scott,  Beman  fy 
Wheeler,^*  testifies,  that  he  was  acquainted  with  the  affairs  of 
Samuel  Beman  on  the  4th  day  of  July,  1801,  and  he  then 
thought,  and  still  verily  believes,  that  he  was  then  insolvent. 
Peter  P.  French  testifies,  that  he  was  well  acquainted  vrith 
Samuel  Beman  at  that  time,  and  was  a. near  Rcighbor  to  him, 
end  had  frequently,  as  well  before  that  day,  as  oflen  afler,  heard 
^im  converse  about  his  circumstances  and  affairs ;  and  from 
those  conversations,  as  well  as  from  general  report,  he  under- 
stood, and  was  informed,  that  Beman  was  insolvent  on  that  day, 
^nd  for  a  considerable  length  of  time  before ;  \vhich  information 
he  then  believed  and  still  believes  to  be  true.  That  he  was 
informed  by  Pliny  Adams,  since  deceased,  the  sole  assignee  of 
Beman,  that  he  never  realized  any  thing  from  his  estate. 
Beman  himself  declares,  that  the  persons  ^composing  the  firm 
of  "  Scott,  Beman  Sf  Wheeler*^  were  insolvent  on  the  4th  of 
Ja^y,  1801  ;  but  exonerating  him  from  any  liability  to  pay  the 
debts  of  the  firm,  he  should  consider  himself  to  have  been 
able,  if  his  creditors  would  have  received  his  property  at  a  fair 
valuation,  to  pay  all  his  just  debts  on  that  day,  and  thus  far 
considered  himself  solvent ;  but  that  he  was  not,  at  that  time, 
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/iV  ERROR,  able  to  pay  all  his  just  debts,  including  those  of  Scotty  Beman 
ALBANY      ^  Wheeler  ;  and  that  after  the  sale  of  his  land  upon  executioDi 
/aiiiiary,  ibIo.  OH  the  judgment  in  favor  of  Williams,  he  had  no  lands  re- 
^'^^^"^^^"^  maining,  except  the  equity  of  redemption  as  to  the  lands  in 
II  tR  Vermont. 

.^   ""•  '  It  appears  to  me,  that  the  testimony  is  conclusive  to  show, 

that  Samuel  Beman  was  insolvent  on  the  4th  of  July^  ISOl, 
and  I  can  discover  no  solid  reason,  why  this  is  not  a  case  within 
the  meaning  of  the  stipulation  entered  into  by  the  parties. 
Admitting  that  the  provision  in  the  agreement  was  intended 
to  meet  a  charge  of  negligence,  and  to  afford  a  test  of  the 
absolute  inability  of  the  parties  to  pay,  at  a  given  time,  the 
refusal  to  accede  to  the  offer  of  payments  in  lands  from  a 
person  in  the  embarrassed  situation  of  Beman,  could  not  ren- 
der the  agreement  inoperative.  The  appellant,  in  the  exer- 
cise of  sound  discretion,  refused  to  accept  of  the  offer,  and 
was  not  called  upon  to  object  to  the  title,  although  the  case 
shows  that  it  must  have  been  extremely  questionable;  and 
that  alone  would  authorize  a  rejection ;  so  that,  in  fact,  the 
refusal  of  it  was  a  sufficient  objection  to  the  title. 

Upon  the  whole,  my  opinion  is,  that  the  appellant  ought  not 
to  be  charged  with  any  part  of  the  balance  due  on  Samuel 
Beman^s  bond,  dated  the  llth  of  April,  1795,  assigned  to  him 
by  Edmund  Prior,  on  the  4th  of  February,  1799.  That,  con- 
sequently, the  decree  of  his  honor  the  chancellor  ought  to  be 
reversed,  as  far  as  it  relates  to  that  bond ;  that  the  cause  be 
remanded,  so  that  the  decrees  and  decretal  orders  in  the  court 

*  below  may  be  modified,  and  carried  into  effect  accordingly. 

■ 

This  being  the  unanimous  opinion  of  the  court,  it  was  there- 
[  *  548  ]  upon  ORDERED,  ADJUDGED  and  DECREED,  that  the  decretal  *order 
of  his  honor  the  chancellor,  made  in  this  cause,  be  in  all  things 
affirmed,  except  so  far  as  relates  to  the  ffth  exception  taken 
to  the  master's  report  in  this  cause,  on  the  part  of  the  appellant, 
and  which  relates  to  the  balance  due  on  the  bond  of  Samuel 
Beman,  mentioned  in  the  pleadings  and  proofs  in  this  cause. 
And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 
fifth  exception  be  allowed  as  well  taken  ;  and  that  the  decretal 
order  of  the  Court  of  Chancery,  so  far  as  the  same  orders  and 
directs  the  debt  due  by  the  said  Samuel  Beman,  or  any  part 
hereof,  to  be  charged  to  the  appellant,  and  to  be  allowed 
to  the  respondent,  in  taking  the  account  in  the  cause,  be 
reversed ;  and  that  in  stating  the  account  between  the  parties 
in  this  cause,  the  appellant  is  not  to  be  charged  with  the  debt 
or  bond  of  the  said  Samuel  Beman,  or  with  any  part  thereof* 
and  that  the  record  and  proceedings  be  remitted,  &c. 
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John  D.  Jaques  and  Kobert  Jaques,  appellants^      January,  1020. 

against  ^"jT^ilT^ 

The  Trustees  of  the  Methodist  Episcopal  Church   ^xJoput 
m  JNew-iork,  and  others,  respondents.  ejiscopai. 

■*  CUURCH. 

APPEAL  from  the  Court  of  Chancery.  The  bill  filed  by  An  appeal  n-om 
the  respondents,  on  the  10th  of  Marchy  1813,  against  *the  ap-  *  -^  g^^^ 
pellants  and  Henry  Cruger,  was  for  an  acconnt  of  the  real  and  inacaiueopcnl 
personal  estate  of  Mart/  Jaques,  deceased,  late'  the  wife  of  for  the  cousid- 
the  appellant  John  D.  Jaques,  and  who  was  formerly  the  wife  cSr^"ai?^priw 
of  fVtUiam. Alexander y  deceased.  It  stated,  that  Mary  Jaques ,  orintcriocutory 
at  the  time  of  her.  intermarriage  with  the  defendant,  J.  D.  cre|"  in*"  l^y 
Jaques,  was  seised  arid  possessed  of  a  large  real  and  personal  way  cmmccted 
estate,  particularly  mentioned  in  the  bill;  that,  in  contem-  ^^hefiod^do' 
plation  of  the  marriage  about  to  take  place  between  her  and  «»««• 
J,  D.  Jaques^  a  deed  of  marriage  settlement  was. made  and  en-  cree  u  thai 
tered  into,  between  Mary,  of  the  first  part,  John  D.  Jaques,  ^^^  *fii"***h*^ 
of  the  second  part,  and  H.  Crusher,  of  the  third  part,  dated  the  material  facts 
25th  of  September^  1805,  by  which  the  said  Mary  conveyed  all  j"  cause  have 
her  estate,  real  and  personal,  to  the  defendant,  Cruger,  to  the  ed.so"^^to  en- 
use  of  the  said  Mary,  until  the  marriage  should  take  place,  find  *,  t.'***  ^^^ 
from  and  after  the  marriage  to  the  use  of  such  persons,  and  understudand 
for  such  estates,  as  she,  with  the  concurrence  of  her  intended  ^®<^i*^«  <>"  |^ 
husband,  should,  by  deed,  attested  by  two  witnesses,  or  by  her  ^e. 
last  will  and  testament,  limit  and  appoint ;  and,  until  such  ap-  ^  /*?J*  ^^ 
pointment,  to  the  use  of  If.  Cruger  and  his  heirs,  during  the  ^ctioherscpl 
life  of  the  said  Mary,  to  enable  her  to  take  the  profits  thereof,  "^  ^tSf^'d* 
free  from  the  control  of  her  husband,  and  at  her  absolute  dis-  in  a  'court '^o^ 
posal ;  that,  immediately  after  the  execution  of  the  deed,  the  «i"'*y»  "  » 
marriage  took  place  between  the  parties.  The  bill  alleged  m7y  dlspose'^oi 
that,  after  the  intermarriage,  J.  U.  Jaques,  during  the  lifetime  ^[  ^^^^' 
of  his  wife,  by  artful  contrivances,  possessed  himself  of  her  sent  or  concur- 
personal  estate,  and  of  the  rents  and  profits  of  her  real  estate,  y®"^  ®^  }^^^ 

1  !•     1  ^t  ^     I.*  *^   I  •         .1  '^-        tnistee,    unless 

and  applied  the  same  to  his  own  use,  changmg  the  securities  siie  is  specially 
for  money,  and  takins  new  securities  in  his  own  name ;  and  restrained    by 

.  •     ,    ,,  °      ,     ,         .         ^      1  -         •/•      .  1       .         we    instrument 

appropriated  the  money  belonging  to  his  wife,  m  purchasing  under  which 
real  estate,  the  titles  to  which  he  took  in  his  own  name,  and  jjj®^^  **^leS! 
claimed  them  as  his  own ;  that,  among  the  securities  so  held  tate! 

And  tboiigh  a 
particular  mode  of  dispoxilion  be  specifically  pointed  out  in  the  instrument,  or  deed  of  settlement,  it  will 
Bot  preclude  her  adopting  any  otlier  mode  of  disposition,  unless  there  are  negatioe  words  restraining  hor 
|M/wer  of  disposition,  except  in  the  very  mode  so  pointed  oaL 

Therefore,  if  she  eulors  into  any  agreement,  dearly  indicating  her  intention  to  affect  by  it  her  separate 


property*  to  satisfy  such  engagement.  And  she  may  give  it  to  her  husband  as  well  as  any  other  person, 
if  her  disposition  of  it  be  free,  and  not  the  result  of  flattery,  or  force,  or  improper  treatment.  As  where  the 
wife  agreed  te  defray  the  expenses  of  the  family  establisnment,  the  husband  is  not  only  not  accountable 
for  the  moneys  received  by  him  of  his  wife,  and  expended  for  that  purpose,  but  is  to  be  allowed  for  all 


property,  a  court  of  eauity,  if  there  be  no  fraud,  or  unfair  advantage  taken  of  ber,  will  apply  her  separate 
"  '       cli  er 
ift 
le 

I  b  V 
advances  by'liim  for  that  object,  and  for  the  necessary  repairs  of  ber'estate. 

Where  a  deed  of  marriage  settlement  was  duly  executed  by  the  parties,  and  laid  on  the  table,  and  the 
wife,  as  cestui  qtte  trttatf  took  it  op  and  kept  in  her  posaeation  until  her  death,  it  was  held,  under  the  cir 
eumstaaees,  to  be  a  good  and  valid  dcHveiy  of  the  oecd  ^ 
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IN  ERROR.  25th  of  September,  1805,  made  by  and  between  Mary,  late  wife  of 
ALBANY      John  D.  Jaqucs,  of  the  first  part,  the  said  John  D,  Jaqucs,  of  tjie 

Jajiuary,  isio  second  part,  and  Henry  Cruger,  of  the  third  part,  was  duly  exc- 

^"^^^jj^^^^  cutedy  and  is  a  valid  instrument  in  law,  for  the  uses  and  purposes 
V.  therein  mentioned ;  and  under  and  by  virtue  of  which  deed, 

^pifco^Ai  ^^^  estates  real  and  personal  of  the  said  Mary  were  secured  to 
Church,  her  sole  and  separate  use,  according  to  the  tenor  of  the  said 
deed  ;  and  the  real  and  personal  estates  of  right  belong,  and  are 
distributable  according  to  the  last  will  and  testament  of  the  said 
Mary,  late  the  wife  of  the  said  John  D,  Jaques,  made  under 
the  power  in  the  aforesaid  deed  for  that  purpose  contained, 
and  according  to  the  deed  in  the  pleadings  also  mentioned, 
made  by  the  said  John  D.  Jaques,  and  the  said  Mary,  lately  his 
wife,  of  the  one  part,  and  the  said  Robert  Jaques,  of  the  other 
part,  bearing  date  the  1 2th  of  September,  in  the  year  one  thousand 
eight  hundred  and  twelve.  And  it  was  further  decreed,  that  the 
freehold  estate,  situate  adjoining  Warren  street,  in  the  city  of 
JVcti;-ForJt,  mentioned  in  the  pleadings  in  this  cause,  the  title 

[  *  553  ]  to  which  stands  in  the  name  of  the  *said  John  D.  Jaques,  which 
title  he  acquired  from  a  master  in  chancery,  in  consequence  of  a 
sale  thereof,  under  a  decretal  order  of  this  court,  and  also  the 
leasehold  estate,  situate  adjoining  Murray  street,  in  the  city  of 
New-  York,  likewise  mentioned  in  the  pleadings  in  this  cause, 
the  title  to  which  stands  in  the  name  of  the  defendant  Robert 
Jaques,  and  which  title  he  acquired  from  the  said  John  J) 
Jaqu£s,  by  assignment,  as  in  the  pleadings  mentioned  respect 
iveiy,  of  right  l^long  to  the  said  Mary,  late  the  wife  of  the  saitt 
John  D,  Jaques,  and  constitute  part  of  her  estate,  secured  to 
her  separate  use,  by  the  said  deed  of  the  25th  of  September, 
1805 ;  and  the  said  last  mentioned  estates  respectively  of  right 
belong,  and  are  distributable,  according  to  the  aforesaid  deed, 
to  the  said  Robert  Jaques,  of  the  twelfth  of  September,  one  thou- 
sand eight  hundred  and  twelve,  and  the  last  will  and  testament 
of  the  said  Mary,  And  for  the  purpose  of  such  distributbn  of 
the  aforesaid  estates  respectively  among  the  complainants,  the 
trustees  of  the  Methodist  Episcopal  church,  in  the  city  of  New- 
York,  and  the  complainants  Hannah  Maria  Brown,  Mary  Al- 
exander Brown,  Evelina  Truxton  Brown,  John  Conway  Brown, 
and  Washington  Brown,  the  infants,  and  the  defendant  John 
D.  Jaques,  according  to  their  respective  rights,  under  the  said 
deed  to  the  said  Robert  Jaques,  of  the  twclfth,of  September,  one 
thousand  eight  hundred  and  twelve,  and  the  said  last  will  and 
testament  of  the  said  Mary,  late  the  wife  of  the  said  John  D. 
Jaques,  This  court  doth  further  order,  adjudge  and  decree, 
that  the  said  premises  in  the  pleadings  mentioned  ^situate  at  the 
corner  of  Broadxcay  and  Reed  street,  and  the  premises  in  the 
pleadings  mentioned,  situated  adjoining  Broadway  and  Crosby 
street ;  and  also  the  freehold  estate,  situate  adjoining  Warren 
street,  the  title  whereof  stands  in  the  name  of  the  said  John  D. 
Jaques;  also  the  said  leasehold  estate,  situate  adjoining  Murray 
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street^  standing  in  the  name  of  the  said  Robert  Jaquesy  be  sold  at  i^  errom. 
public  auction,  under  the  direction  of  a  master  in  chancery,  be  "albany 
giving  at  least  six  weeks  previous  notice  of  the  time  and  place  January,  idx). 
of  such  sale,  in  one  or  more  of  the  public  newspapers  printed  ^""^'"^^^'"^^^ 
in  the  city  of  New -York;  thajt  all  proper  parties  join  in  com-  •*'^^«» 
petent  deeds  and  conveyances  to  the  purchasers  *thereof,  and  MF.Tuoiii.sT 
that  he  deposit  the  moneys  arising  from  sucli  sales  with  the  CiH^kch. 
assistant  register,  to  abide  the  further  order  of  the  court  relat-  (  *  554  J 
ing  tliereto.  And  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  said  JJm  D.  Jaques  shall  account  with  the  complain-  < 
ants  for  the  rents  and  profits  of  the  said  real  estates  respectively, 
that  is  to  say,  for  the  said  real  estate  situate  at  the  corner  of 
Broadway  and  Reerl  street,  from  the  decease  of  the  said  Mary, 
his  late  wife ;  and  for  the  said  real  estate  adjoining  Broad^ 
way  and  Crosby  street,  from  the  time  of  the  intermarriage  be<* 
tween  the  said  John  D,  Jaques,  aiui  the  said  Mary,  his  late  wife ; 
and  for  the  said  real  estate  adjoining  Warren  street,  from  the 
y  first  day  of  March,  1810,  the  time  when  he  took  a  title  to  the 
same  from  a  master  in  chancery,  as  mentioned  in  the  pleadings 
in  this  cause ;  and  that  the  said  John  D.  Jaques  and  Robert 
Jaques  shall  likewise  respectively  account  for  the  rents  and 
profits  of  the  said  leasehold  estate,  situate  adjoining  Murray 
street,  standing  in  the  name  of  tlie  defendant,  Robert  Jaques, 
from  the  day  last  mentioned,  according  to  the  tune  they  shall 
respectively  have  been  in  possession,  or  the  receipt  of  the  rents 
thereof;  in  taking  which  account  of  rents  and  profits,  the  sai(| 
John  D,  Jaques  and  Robert  Jaques,  respectively,  shall  be 
charged  with  what  they  have  received,  or  ought  to  have  been 
received  by  them  respectively,  or  may  have  been  lost  by  reason 
of  misconduct,  or  wiUul  default  in  relation  thereto ;  and  that  in 
relation  to  the  said  freehold  and  leasehold  estates,  adjoining 
Warren  street  and  Murray  street,  in  taking  the  accounts  of  the 
rents  apd  profits  thereof,  the  master  shall  make  just  allowances 
to  the  said  John  D,  Jaques  and  Robert  Jaques,  respectively,  for 
all  improvements  by  them  made  thereon,  which  are  of  a  nature 
to  be  permanently  useful,  or  increase  the  value  thereof  And 
it  is  further  ordered,  adjudged  and  decreed,  that  the  defendant, 
John  D.  Jaques,  shall  account  with  the  complainants  for  all  the 
personal  estate  of  the  said  Mary  his  late  wife,  which  belonged 
to  her  at  the  time  of  their  intermarriage,  and  which  has  come 
to  his  bands  since  the  said  marriage ;  and  that  in  taking  the 
said  account  of  the  personal  estate,  the  said  John  D.  Jaques 
shall  only  be  charged  with  the  principal  sums  of  money  he  may 
have  received,  *and  interest  from  her  decease,  and  not  with  [  *  555  I 
sums  received  as  interest,  or  dividends  arising  from  the  said 
Mary^s  personal  estate  during  her  life ;  and  the  said  John  JD. 
Jaques  shall,  on  taking  this  account,  have  all  just  allowances 
for  any  sums  expended  out  of  the  said  principal  moneys,  and 
rents,  and  profits,  in  improvements  of,  and  for  repairs  and  taxes 
on  the  real  estates  of  the  said  Mary,  which  she  had  at  the  time 
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iN  ERkOR.  of  the  intennamage  between  her  and  the  said  John  D.  Jaques, 
ALBANY      ^^  Otherwise  expended  for  her  in  the  purchase  of  any  goods 

iamiary,  ifflo.  and  chattels  by  her  special  direction  in  each  particular  case, 
and  apparently  for  her  benefit;  but  that  the  said  John  D. 
Jaques  shall  not  have  any  allowance  for  expenditures  in 
the  maintenance  of  the  said  Mary,  her  family,  or  equipage, 
during  the  time  she  was  the  wife  of  the  said  John  JD.  Jaques, 
And  it  is  further  ordered,  adjudged  and  decreed,  that  it  be 
referred  to  a  master  in  chancery,  to  take  the  accounts  as  before 
directed,  and  to  report  thereon  to  the  court  with  all  convenient 
speed,  and  that  the  master  have  power  to  examine  each  or 
either  party  upon  interrogatories,  or  otherwise,  under  oath,  and 
to  compel  the  production  of  all  books  and  papers  by  either 
party,  which  may  be  necessary  in  taking  the  accounts,  and  that 
the  question  of  costs,  and  all  further  directions,  be  reserved  till 
die  coming  in  of  the  master's  report." 

It  being,  afterwards,  discovered,  that  some  of  the  property 
advertised  for  sale,  by  the  master,  pursuant  to  the  decretal 
order  above-mentioned,  had  been  mortgaged,  further  directions 
were  given  to  the  master,  by  an  order  of  *the  5th  of  October^ 

1815,  In  pursuance  of  these  orders,  the  master  (F.  Bolt) 
proceeded  in  taking  the  accounts,  and  continued  until  March, 

1816,  when  he  died,  without  having  completed  them.  On  the 
29th  of  Aprily  1816,  an  order  was  made,  by  consent,  directing 
the  proceedings  to  be  continued  before  another  master,  to  per- 
£sct  the  conveyances,  dec,  and  to  complete  the  account;  pur- 
suant to  this  order,  the  master,  (F.  Arden,)  on  the  10th  of 
April,  1817,  made  his  report,  to  which  the  respondent  took 
exceptions,  and  on  the  rehearing  as  to  the  exceptions,  presented 
a  petitiony  on  which  the  chancellor,  on  the  29th  of  September j 

1817,  made  an  order,  giving  directions  as  to  the  disposition  of 
some  of  the  property,  *in  the  hands  of  the  assistant  register, 
and  the  master.  The  exceptions  to  the  master's  report  were 
eighteen  in  number ;  the  chancellor,  after  argument,  made  a 
decree,  the  12th  of  November,  1817,  in  which  some  of  the  ex- 
leptions  were  allowed,  and  the  others  disallowed:  (3  Johns.  Ch, 
^ep.  77 — 120.)  and  the  report  was  ordered  to  be  re-committed 

V  J  the  master,  for  the  purpose  of  being  amended  in  conformity 
(a  the  decretal  order  so  made.  On  the  16th  of  January,  1818, 
the  master  made  his  report,  pursuant  to  the  said  decretal  order. 
By  this  report,  there  was  found  due  from  the  appellant,  John 
Z>.  Jaques,  individually,  to  the  respondents,  on  the  10th  of  April, 
1817,  $4,493  and  47  cents,  besides  the  sum  of  $1,745  and 
19  cents  due  J,  D.  J.  and  R.  J.,  according  to  the  master's 
former  report,  not  excepted  to  in  that  respect.  On  the  15th 
of  June,  1818,  the  cause  came  on  to  be  heard  on  the  master's 
report  and  further  report,  and  the  equity  reserved,  and  the 
question  of  costs ;  and  the  chancellor,  on  the  same  day,  made 
his  final  decree,  by  which  the  aforesaid  sums,  amounting  to 
$6,1^38  and  66  cents,  with  interest  thereon,  from  the  10th  of 
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Aprily  1817,  were   directed  to  be  paid  to  the  respondents,  in  error. 
together  with  their  shares  of  other  moneys  which  had  arisen    albany 
from  the  rents  of  property  adjoining  Broadway  and    Crosby  Juuaiy,  isio. 
street  J  in  the  city  of  New-York,  and  the  sale  of  some  of  the       ^    ~ 
personal  estate  of  Mary  Jaques,  and  some  of  her  outstanding      "TI 
dcbtS'Wfaich  had  been  collected  and  paid  into  court  pending    e"^,"^ 
the  suit ;  and  further,  that  the  appellant,  /.  D.  /.,  should  pay     church. 
the  costs  of  the  suit.     From  this  decree  the  appellants  ap- 
pealed to  this  court.     The  respondents,  also,  filed  a  cross  ap- 
peal.    The  counsel  for  the  appellants  moved  to  bring  on  the 
hearing  of  the  appeal,  when 

S.  Jonesyjun.,  for  the  respondents,  objected  to  the  appellants 
being  heard  in  the  cause,  as  it  appeared  from  their  record,  that 
they  intended  to  bring  in  review  all  the  several  interlocutory 
orders  and  decrees   made  in  the  progress  of  the  cause,  and  ^ 

more  than  fifteen  days  ,heiote  the  appeal  was  filed,  and  to 
which  the  respondents  had  objected  in  their  answer  to  the' ap- 
pellants' petition  of  appeal.  The  statute  concerning  this  court, 
(1  iV.  JR.  L.  132.  sect.  9.  2  Rev.  Stai.  166.^  declares,  *that  all  [  •  557  ] 
appeals  from  the  Court  of  Chancery,  except  tnose  hoia  final  de- 
crees, and  all  appeals  from  the  Court  of  Probates,  shall  be  made 
within^yi^een  ^ay<  after  making  the  sentence,  judgment,  decree 
or  order  appealed  from ;  and  that  appeals  boat  final  decrees  shall 
be  made  within  five  yearsy  &c.  The  question  is.  What  is  a 
final  decree  in  a  cause,  within  the  meaning  of  the  statute  ? 
There  can  be  but  one  fined  decree,  and  is  not  that  the  last 
decree  made  in  the  cause  ?  If  the  principle  on  which  the  ap- 
pellants proceed  is  to  prevail,  then  every  interlocutory  order 
made  in  a  cause  may  be  appealed  fi'ora,  within  five  years 
after  the  final  or  last  decree  is  pronounced,  although  the 
statute  has  limited  appeak  from  interlocutory  orders  to  fifteen 
days.  Great  inconvenience  and  delay  must  result  from  such  a 
construction  of  the  statute.  A  decree  to  account,  for  example, 
is  an  interlocutory y  not  a  final  decree.  (2  Mad.  Ch.  347.  2 
Atk.  385.>  If  the  manner  in  which  the  account  is  directed  to 
be  taken  oe  improper,  or  erroneo'is,  this  court  cannot  correct 
it.  According  to  the  rule  of  the  English  chancery,  there  must 
be  a  final  decree  on  the  report  to  make  it  equal  to  a  judgment. 
(2  Mad.  Ch.  355,  356.  10  Vesey,  3»— 41.  Travis  v.  Waters, 
10  Johns.  Rep.  500—510.  3  Bro.  C.  C.  643.  n.  5  Bro.  P.  C. 
395.)  In  the  present  case  there  was  an  order  of  reference ;  a 
report  by  the  master ;  exceptions  to  that  report  by  both  parties, 
some  of  which  were  allowed,  and  others  overruled ;  a  new 
reference  to  the  master ;  an  amended  report ;  an  order  confirm- 
ing the  report,  reserving  the  equity  ;  and,  finally,  the  cause  was 
beard  on  the  1 5th  of  June,  1818,  on  the  equity  reserved,  and 
the  costs,  and  a  final  decree  made ;  and  an  appeal.filed  several 
months  thereafter.  The  order  of  the  29th  of  April,  1816,  was 
made  by  consent ;  an  appeal  cannot,  therefore,  be  made  from 
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T.  A,  Emmcty  and  C.  Baldwin,  contra.  The  decretal  order 
of  the  27th  of  June,  1815,  established  the  rights  of  the  parties, 
and  settled  every  principle  in  the  cause,  except  the  question 
of  costs.  The  appellants  have  acted  on  that  belief,  *and  the 
last  decree  does  not  aiSect  them,  except  as  to  the  costs.  The 
order  or  decree  which  determines  the  merits,  or  principles  of 
the  cause,  must  be  the  final  decree :  There  may  be,  in  this  re- 
spect, several  final  decrees  in  a  cause,  as  where  there  are  dis- 
tinct matters  submitted  to  the  chancellor,  his  decree  settling 
each  matter  is  a  final  decree.  A  contrary  doctrine  would 
abridge  the  right  of  appeal.  An  appeal  from  a  final  decree 
authorizes  an  examination  into  all  previous  interlocutory  orders 
which  affect  the  merits  of  that  decree.  In  Lc  Guen  v.  Gov- 
emetir  and  Kembky  (1  Johns.  Cos.  498.)  Radcliff^  J.,  says,  that 
'^  by  an  appeal  fi-om  any  interlocutory  or  final  decree,  all  the 
proceedings  in  the  cause  anterior  to  the  decree  are  necessary 
to  be  presented  to  this  court,  and  proper  for  its  determination. 
It  may  frequently  become  indispensable  to  reverse,  alter,  or 
modify  the  previous  proceedings,  in  order  to  make  them  con- 
sistent with  the  decree  to  be  here  pronounced  ;  all  antecedent 
matter  is,  therefore,  necessarily  before  the  court,  and  subject 
to  its  control."  (Pe  Labigarre  y.  Bush,  2  Johns.  Rep.  490.) 
In  Travis  v.  Watcrsy  the  decree  made  on  the  master's  report 
was  considered  ih&  final  decree,  though  the  cause  was  after- 
wards heard  on  the  question  of  costs.  (1  Harris  Ch.  Pr.  8  ed. 
420.  GiUf.  Equ.  Rep.  151.  Sckct  Cases  in  Ch.  24.  2Egu. 
Abr.  81.     2  Johns.  Cos.  43a) 

Harisony  in  reply,  observed,  that  this  was  a  question  of  great 
importance  as  regarded  the  administration  of  justice.  He 
traced  the  history  of  the  right  of  appeal  in  England,  and  cited 
Smith  v.  Oay,  {Ambler,  645.)  and  6  Bro.  P.  C.  395.  This 
court,  in  Travis  v.  Waters,  (12  Johns.  JRep.  508.)  settled  what 
was  a  final  decree  within  the  meaning  of  the  sts^tute.  A  decree 
is  final  when  it  settles  the  rights  of  the  parties  upon  the 
whole  merits.  An  order  or  decree  that  does  not  affect  the 
merits  of  the  controversy  between  the  parties,  ought  not  to 
be  the  subject  of  appeal  If  the  period  of  15  days,  limited 
by  the  act,  is  too  short,  it  is  for  the  legislature  to  enlarge  it. 
The  sense  of  the  legislature  as  to  what  is  a  final  decree,  is 
evident  from  the  directions  given  in  the  sixth  section  of  the 
act  relative  to  the  Court  of  Chancery.  {\  N.  R,  L.  488.  2 
Rev,  Stat.  167.)     The  decree  need  not  be  enrolled,  but  is  *to 
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be  annexed  bv  the  re^ster  to  the  pleadings,  and  other  pro- 
ceedings in  the  cause*  with  the  reporta  and  decretal  ordera 
mode  therein,  &c. 
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Spencer,  Ch.  J.     The  final  decree  in  this  cause  was  pro-  in  error 
nounced  the   15th  of  JuiUy  1818.     After  the  decree  of  June      albany 
27th,  1315,  facts  were  to  be  ascertained,  and  the  master  made  a  Junuaiy,  i8»j 
further  report  in  January ^  1818,  and  this  was  necessary  before  ^-^'N''"'^*-' 
a  final  decree  could  be  made.     In  Travu  v.  Waters ^  (12  Johns.        ^^v.^ 
Rep.  500 — 503.)  this  court  considered  a  decree  as  final,  which    ^^p'^fc^J'*''^ 
was  made  when  all  the  material  facts  in  a  cause  had  been  as-      Chdrch. 
f^ertained)  so  as  to  enable  the  court  to  understand  and  decide 
apon  the  merits.     An  appeal  from  a  final  decree  opens   for 
consideration  ail  prior  or  interlocutory  orders  or  decrees  any 
way  connected  with  the  merits  of  the  final  decree.     All  these 
prior  orders  were  open  to  be  reviewed,  modified  or  altered  by 
the  chancellor,  until  he   pronounced  his  final  decree   in  the 
cause.     Accordingly,  the  decretal  order  of  June,  1815,  was 
modified  by  that  of  Ociohtr^  1815.     The  final  decree  of  June^ 
1818,  is  incorporated  with  the  prior  interlocutory  decrees  ;  and 
the  observations  of  Mr.  Justice  Radcliffy  in  the  case  of  Le- 
Guen  V.  Gouveneur  fy  Kemble,  which  have  been  cited,  are  cor- 
rect.   There  are  some  interlocutory  orders  that  must  be  ap- 
pealed from  in  fifteen  days ;  such  as  an  order  for  an  issue,     ft 
is  not  necessary,  and  may  be  improper,  to  particularize  all  the 
eases  in  which  an  order  is  so  strictly  interlocutory,  that  it  must 
be  appealed  from  within  that  time.     I  see  no  danger  of  the 
abuse,  or  the  mischievous  consequences  which,  it  is  apprehend- 
ed, are  to  flow  from  this  construction  of  the  right  of  appeal. 
I  am    of  opinion,  therefore,  that   the  objection  ought  to  be 
overruled. 

The  rest  of  the  judges  concurred,  and,  by  the  unanimous 
opinion  of  the  court,  the  appellant  was  allowed  to  proceed. 

The  Chancellor  then  assigned  the  reasons  for  his  decree, 
which  were  the  same  as  those  contained  in  the  report  of  the 
case,  except  as  to  some  of  the  exceptions  to  the  master's  report 
a.s  to  matters  of  mere  fact,  which  he  stated.  (*Vide  S.  C.  1  [  •  560  ] 
Jjhns.  Ch.  Rep.  65.  77.  450.  459.  2  Johns.  Ch.  Rep.  543.  3 
Johns.  Ch.  Rep.  77.  120.) 

The  cause  was  argued  by  T.  ^A.  Emmet  and  C.  BaldvAn^ 
for  the  appellants,  and  by  Harison  and  S.  Jones^  jun.,  for  the 
respondents. 

For  the  appellants^  it  was  contended,  1.  That  the  deed  of 
trust  was  not  actually  delivered,  and  waSj  therefore,  not  opera- 
tive. The  fact  of  nonnlelivery  being  proved,  there  can  be  no 
presumptive  delivery. 

2.  That  if  the  management  by  Mary  Jaquesy  or  by  her  au- 
thority, of  the  real  and  personal  estates  mentioned  in  the  deed 
of  trust,  and  the  acquiescence  of  /.  D.  /.,  her  husband,  were 
deemed  sufficient  ground  to  presume  an  effectual  delivery  of 
the  instrument,  such  presumption  could  only  be  derived  from 
parol  testimony  of  the  acts  and  declarations  of  the  parties  to 
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the  deed,  and  which  would  equally  support  the  conteniporaoe- 
oas  agreement,  in  relation  to  fanailj  expenses,  and  which  was 
equally  acted  upon  by  them.  The  agreement  relative  to  Mrs, 
Jaqucs  maintaining  the  family  establishment  out  of  her  own 
estate  was  made  previous  to  the  marriage,  and  the  marriage 
was  a  sufficient  consideration  to  support  it;  and  it  was  not 
only  thereby  in  part  executed,  but  carried  into  complete  effect 
during  the  life  of  Mrs.  Jaques.  This  agreement  is  not  incon- 
sistent with  the  deed  of  settlement,  the  object  of  which  was 
to  secure  to  her  the  power  of  disposing  of  her  own  property  as 
she  pleased. 

3.  The  settled  doctrine  of  the  English  law  is,  that  where 
property  is  thus  settled  to  the  separate  use  of  a  feme  covert, 
she  has  an  unlimited  power  over  it,  and  may  dispose  of  it,  to 
all  intents  and  purposes,  as  if  she  were  a  feme  sole^  unless  re- 
strained by  some  particular  provision  in  the  deed  of  settlement. 
Courts  do'  not  look  to  the  letter  only,  but  to  the  spirit  and  in- 
tent of  the  instrument,  which  is  construed  in  the  most  liberal 
manner,  as  to  the  relation  subsisting  betweeti  husband  and  wife. 

This  court  will  feel  itself  bound  by  a  series  of  decisions  in 
England,  anterior  to  1776;  and  now,  when  the  question  is, 
for  the  first  time,  brought  before  them,  will  adopt  that  rule  of 
law  which  will  place  married  *women,  for  their  best  security, 
in  the  hearts  and  affections  of  their  husbands,  rather  than  un- 
der the  cold  and  unfeeling  protection  of  a  trustee. 

By  the  common  law,  after  marriage,  the  personal  property 
of  the  wife  belongs  absolutely  to  the  husband,  and  he,  also, 
becomes  entitled  to  the  rents  and  profits  of  her  real  estate.  It 
would  have  been  well  if  this  principle  had  never  been  departed 
from  ;  for  why,  when  a  wife  has  surrendered  herself  to  the 
arms  of  her  husband,  and  they  are  united  in  their  affections, 
should  their  interests  be  separated  ? 

The  English  Court  of  Chancery,  deriving  much  of  its  prin- 
ciples and  practice  from  the  civil  law,  first  opened  the  way  to 
the  rules  of  that  code,  in  relation  to  the  property  of  married 
women.  In  that  justly  celebrated  code,  the  property  of  married 
women  is  of  two  kinds;  1.  Her  dowry,  in  which  the  husband 
enjoys  the  revenue  of  the  property  during  the  intermarriage, 
but  the  ownership  and  disposal  of  the  capital  belongs  to  the 
wife ;  2.  Her  paraphernal  property,  the  revenues  of  which  are 
her  own,  and  she  may  dispose  of  them,  and  of  the  principal 
itself,  without  the  authority  of  her  husband.  (1  Domat,  C  L, 
161.  171.  liv.  1.  tit.  9.  8.  1,  2,  3,  4.)  When  the  Court  of 
Chancery,  in  England,  sanctioned  and  upheld  the  notion  of  a 
separate  estate  in  the  wife,  and  allowed  this  ante-nuptial  con- 
tract, the  natural  inference  is,  that  it  adopted  the  whole  of  the 
law,  as  it  stood  in  that  well  known  code,  and  in  the  codes  of 
every  state  in  Europe  which  had  adopted  that  system  ;  that  is 
that  the  wife  should  have  the  entire  and  absolute  control  and 
disposition  of  her  separate  estate.  It  did  not  intend,  when  U 
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restricted  the  husband  from  his  right,  also,  to  restrain  the  wife^ 
and  put  her  under  disabilities  not  flowing  from  the  Roman  law. 
But  as  this  regulation  of  property  could  not  be  made  so  as  to 
bind  the  courts  of  common  law,  it  was  necessary  to  have  re* 
course  to  the  well  known  agents  of  a  court  of  chancery,  and 
have  the  property  vested  in  trusteesy  as  mere  instruments  of 
conveyance,  thereby  avoiding  the  rules  of  common  law,  which 
do  not  allow  the  husband  to  be  the  grantee  or  trustee  of  his 
wife.  If  this  was  the  motive  for  introducing  trustees  into  these 
settlements,  like  trustees  to  preserve  contingent  remainders,  or 
for  a  term  of  years,  to  raise  portions  for  younger  children,  it 
is  an  erroneous  notion  on  which  the  chancellors  of  later  times, 
as  in  Whistler  v.  Newman^  (4  Vesei/y  129.)  and  Mores' y.  Huish 
(5  Vesey,  692.)  have  founded  their  decisions;  and  which  the 
chancellor,  in  delivering  his  opinion  in  the  present  case,  has 
adopted  from  Lord  Loughborough^  (afterwards  Earl  Rosslyn^ 
that  trustees  were  created  for  the  protection  of  the  wife,  and 
^*  to  constitute,  perhaps,  the  only  sufficient  shield  against  the 
undue,  secret,  and  powerful  influence  of  the  husband." 
Trustees  were  introduced  merely  to  avoid  the  principles  of  the 
common  law ;  not  to  become  the  counsellors  and  champions  of 
the  wife  against  the  husband.  Suppose  a  wife,  by  her  hus- 
band's influence,  should  choose  to  forego  her  settlement,  the 
worst  that  could  happen  to  her  would  be,  that  she  would  be  in 
that  situation  in  which  the  common  law  would  have  originally 
placed  her,  and  which  is  most  consistent  with  the  nature  of  the 
marriage  state,  and  the  true  policy  of  society.  Connubial  hap- 
piness is  no  where  greater  than  in  those  countries  where  the 
wife  relies  on  the  anection  of  her  husband,  for  protection  and 
support.  The  idea  of  a  trustee  interfering  in  matters  of  prop- 
erty to  control  the  impulses  of  affection  or  duty,  is  dangerous 
to  the  peace  and  happiness  of  families.  The  civil  law,  which 
took  away  all  right  from  the  husband  over  the  paraphernal  estate 
of  the  wife,  approves  of  the  wife  putting  herself  under  the  con- 
duct of  her  husband,  and  of  entrusting  him,  rather  than  another, 
with  the  management  of  her  estate.  (1  Dotnat.  171.)  The  ablest 
chancellors  in  England  have  considered  the  matter  in  the  same 
liglit.  A  court  of  chancery  protects  and  relieves  every  person 
from  the  effects  of  fraud,  imposition,  duress,  or  undue  influ- 
ence ;  and  where  either  is  proved,  it  will  undoubtedly  protect 
and  relieve  a  wife,  who  may  be  more  subject  to  it  than  persons 
in  other  relations  of  life,  and  whose  interests,  therefore,  are  t^ 
be  more  vigilantly  and  jealously  watched  than  those  of  others. 
But  as  Lord  Eldon  justly  said,  in  Parker  v.  White,  (11  Vesey, 
209.  222.)  that  if  the  husband  conducts  himself  well,  he  did 
not  know  that  she  could  make  a  more  worthy  disposition  of 
her  interest  than  to  give  it  to  him,  though  certainly  the 
particular  act  should  he  looked  to  with  jealousy.  The  ob- 
servation, therefore,  of  Lord  Loughborough,  in  Whistler  v. 
*Newmany  (4  Vescy,  144.)  that  if  the  rule  laid  down  in  Hulme 
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iN  ERROR.  V.  Tenant,  (1  Bro.  C,  C.  16.)  Pybus  v.  Smith;  {3  .Bro,  C.  C 
ALBANY,     340.)  and  EUis  v.  Atkinson,  (3  Bro.  C.  C.  347.)  and  which 

Jaanary,  iwo.  We  Contend  is  the  correct  one,  "  is  to  be  pushed  to  its  foil  ex-- 
tent,  a  married  woman  having  trustees,  and  her  property  under 
the  administration  of  the  Court  of  Chancery,  would  be  infinitely 
worse  off,  and  much  more  unprotected  than  she  would  be,  if 
left  to  her  legal  rights,"  is  wholly  unfounded.  In  regard  to  her 
personal  estate,  and  the  income  of  her  real  estate,  she  is  in  the 
same  situation,  and  the  real  estate  would,  without  any  pro- 
tective interference  of  trustees,  be  as  well  secured  to  her  and 
her  heirs,  as  at  common  law.  The  observation  of  the  same 
chancellor,  in  Milncs  v.  Bush,  (2  Vtsey,  jun,  488.  498.)  that 
US  apply  the  established  doctrine,  that  a  fem^  covert  is,  as  to 
her  separate  property,  to  be  regarded  as  a  feme  sole,  as  to 
transactions  with  her  husband,  would  throw  down  all  the  guards 
which  the  maxims  of  the  common  law,  and  the  prudence  and 
care  of  the  Court  of  Chancery  had  established  with  regard  to 
trust  estates  in  equity,  and  the  influence  of  husbands,  is  equally 
destitute  of  foundation.  Without  speaking,  at  present,  of  the 
guards  in  equity,  what  are  the  guards  at  common  law,  against 
the  influence  of  the  husband,  except  her  private  examination, 
in  passing  a  fine  ?  In  regard  to  the  personal  estate  of  the  wifis, 
and  the  rents  of  her  real  estate,  the  hiisband  has  no  need  of 
any  influence  to  gain  the  possession  of  them.  Without  a  set- 
tlement, the  wife  stands  in  the  same  situation  as  at  common 
law.  With  a  settlement,  she  is  in  the  situation  of  a  married 
woman  under  the  civil  law.  Why,  then,  should  her  condition 
be  varied  by  imposing  further  restrictions  on  her  power  of 
alienation  ?  It  might  be  said,  with  Sir  John  Scott,  arguendo^ 
in  the  case  of  H'hiatler  v.  Neuman,  "  possibly  it  may  have  oc- 
curred to  the  court,  from  time  to  time,  that  such  provisions  are 
rather  mischievous  than  useful ;"  and  with  Lord  Macclesfield, 
in  Poxcell  v.  Hankey,  (2  P.  Wins.  82.)  that  "  it  was  against 
common  right,  that  the  wife  should  have  a  separate  property 
from  the  husband,  (they  being  both,  in  law,  but  as  one  person,) 
so  all  reasonable  intendments  and  presumptions  were  to  be  ad- 
mitted against  the  wife  in  that  case." 

*The  same  necessity  which  led  to  the  introduction  of  trus- 
tees, as  mere  conduits  of  conveyance,  to  avoid  the  embarrass- 
ments created  by  the  rules  of  common  law,  gave  rise  to  the 
mode  of  giving  to  the  wife  the  power  o(  appointment ;  a  power 
intended  for  the  enlargement,  not  the  restriction,  of  her  rights. 
It  was  adopted  when  it  was  not  yet  perfectly  settled  how  far 
a  court  of  chancery  would  go,  in  supporting  a  separate  property 
in  the  wife,  beyond  what  was  expressly  provided  for  by  the  in 
strument  of  settlement,  and  continued,  from  technical  habits, 
long  after  the  necessity  ceased.  As  these  appointments  were 
the  only  means  of  enabling  the  wife  to  exercise  .her  separate 
ownership,  courts  of  equity,  having  once  adopted,  and  natural- 
ized the  right,  disregarded  the  means,  and  gave  her  all  the 
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rights  of  ownership,  whether  the  means  expressed  were  ade-  IN  ERROIL 
quate  to  that  purpose  or  not,  and  whether  they  were  pursued     alb  any 
or  not.     In  Hulme  v.  Tenant,  (1  Bro.  C.  C.  16.)  Lord  TAwr-  Jaimary,  i«io 
low,  acting  on  the  case  of  Norton  v.  Turcill,  (2  P.  fVms.  144.)  ^"^^X"^*^ 
extended  the  principle  so  far,  as  to  consider  tne  execution  of  a  v. 

>bond  by  the  wife,  jointly  with  the  husband,  and  for  his  debt,  a  ^""^op  " 
sufficient  appointment,  as  to  her  separate  personal  estate,  and  cuuhcu 
that  it  would  have  been  so,  as  to  the  rents  of  her  real  estate, 
had  it  not  been  for  a  technical  legal  difficulty,  as  to  an  execu- 
tion against  the  real  estate  of  the  wife,  on  any  judgment 
recovered  on  the  bond.  Though  the  doctrine  of  tliis  case  is 
not  necessary  to  the  present  argument,  yet  it  has  been  followed 
and  acted  upon,  from  that  time  until  the  case  of  iSyckct  v. 
rVrat/,  (4  Bro.  C.  C.  483.)  decided  in  1793,  with  the  excep- 
tion, perhaps,  of  the  cases  of  Blackwood  v.  Norris,  [TaWot^s 
CascSy  43.  n.)  and  of  Cavtrhj  v.  Dudley,  (3  Atk.  541.)  which 
are  noticed  by  the  cliancellor  in  giving  his  opinion  in  this  case. 
The  case  of  Blackwood  v.  Norris  is  only  known  from  a  very 
imperfect  note  in  Cases  temp.  Talbot ;  and  in  Caverly  v.  Dwrf- 
ley,  it  does  not  appear  whether  Lady  Dudley  was  hfeme  covert 
or  not,  and  it  was  a  case  of  a  will,  not  of  a  marriage  settlement. 
It  was  not  a  case  in  which  the  rights  of  husband  and  wife  were 
brought  into  discussion.  It  may,  then,  be  safely  affirmed,  that 
there  is  not  a  single  decision,  or  a  dictum,  to  be  fmmd  in  the 
books,  prior  to  1793,  that  the  wife  has  not  the  absolute  *own-  [  *  565  ] 
ership  of  her  separate  estate,  under  a  settlement.  This  asser- 
tion is  supported  by  the  authority  of  a  very  able  writer  on  this 
subject,  ( C/ancy^s  Essay  on  the  Equitable  Rights  of  Married 
Women,  with  respect  to  their  separate  property,  89 — 93,  94— 
105.)  who  5ays,  while  speaking  of  the  case  of  Socket  v.  Wray, 
that  it  "  was  decided  against  the  principle  of  all  the  authorities 
On  the  subject  of  the  wife's  separate  estate.'^  He  observes 
further,  (  p.  93.)  that  "  the  principle  which  Sh'  R.  Pepper  Ar* 
den  intended  to  establish,  by  his  decision  in  Socket  v.  Wray, 
was  this,  that  whatever  property  was  limited  to  a  married 
woman  in  terms  which,  if  she  were  sole,  would  give  her  the 
entire  interest,  and  such  limitation  was  accompanied  by  any 
restriction  as  to  the  mode  of  disposing  of  the  fund,  that  such 
clause,  having  been  introduced  with  a  view  to  protect  her 
against  her  husband  during  the  coverture,  ought  not  to  be  dis- 
pensed with."  Without  presuming  to  question  the  soundness 
of  the  principle,  he  submits,  "  that  it  is  directly  at  variarfce 
with  the  doctrine  laid  down  in  some  prior  leading  cases  on  the 
subject,  and  that  it  has  not  been  followed  in  any  subsequent 
decision.*'  He  then  continues  his  examination  of  the  cases, 
and  says,  fp.  105.)  "  that  with  the  exception  of  Socket  v.  Wray, 
they  establish,  that  where  there  is  a  trust  to  the  separate  use 
of  a  married  woman,  with  a  power  to  her  to  appoint,  (that 
power  not  being  restricted  to  particular  objects,  and  not  de- 
uending  on  a  contingency,)  either  in  a  prescribed  fomty  or 
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lA  ERROR,  according  to  her  own  directions^  there  she  has  the  complete 
ALBANY      property  in  the  subject  of  the  trust,  and  may  exercise  over  it 

jMiuary,  isjo.  all  the  rights  of  ownership."     It  is  true,  however,  that  either 

^"^■^"^•^^^^^  parental  ailection  or  solicitude,  or  pride  and  selfishness,  have 
V.  sought  in  tlie  imperfect  expressions  of  appointments^  or  from 

ErTicopAL  ^^^""^  having  impUedly  a  restrictive  meaning,  for  the  means  of 
CuuKcu.  controlling  that  absolute  ownership,  that  necessarily  was  con- 
nected with  tlie  original  idea  of  separate  property,  and  to  look 
for  other  guards  against  marital  influence,  than  were  to  be  found 
either  in  the  civil  or  common  law,  by  laying  stress  on  such 
words,  as  the  direction  to  trustees  to  pay  the  money  into  the 
wife's  own  hand,  or  to  pay  it  to  her  from  time  to  time,  or  that 
her  receipt  alone  should  be  sufficient.     These  efforts  pretty 

[  *  566  ]  uniformly  &iled,  *and  the  courts  held,  either  that  those  expres* 
sions  had  not  that  meaning,  or,  if  they  had,  that  they  were 
inconsistent  with  the  idea  of  absolute  ownership,  and,  therefore, 
to  be  disregarded.  The  chancellor,  in  his  opinion,  complains 
of  this,  and  says  that ''  if  the  technical  rule  of  law,  that  when 
a  person  is  owner  of  property,  he  takes  it  with  all  its  accidents, 
and  that  every  restraint  or  alienation  is  repugnant  to  the  own- 
ership, be  applied  to  these  settlements,  they  may  as  well  be 
abandoned  at  once,  as  delusive,  for  the  most  guarded  proviso 
against  alienation  would  be  void."  This  is  a.petitio  principiu 
The  rule  is,  that  no  restraint  on  alienation  by  the  owner  of  the 
property  shall  be  implied ;  but  if  expressed  and  clearly  enjoined 
in  the  settlement,  it  shall  prevail,  unless  contrary  to  the  cardinal 
rules  as  to  the  alienation  of  property.  But  how  is  this  a  tech- 
nical legal  objection,  or  a  technical  rule  of  law  ?  It  is,  indeed, 
to  be  found  in  Coke,  (Co.  Litt.  223.)  and  is  a  fundamental  mlt 
of  law,  founded  on  broad  and  beneficial  principles  of  public 
policy.  It  is  no  more  a  tedhnical  rule  of  law,  tlian-that  which 
declares  that  estate  shall  not  be  tied  up  in  perpetuity.  It  is  a 
rule  of  propertv ;  and  Lord  Northington  has  stronglv  said,  ir 
JVright  V.  CadogaUy  {Ambler,  473.  2  Eden.  Rep.  257,  258.) 
there  is  no  rule  so  certain,  so  general,  and  so  strongly  adhered 
to  by  the  ablest  judges  who  have  sat  in  chancery,  as  to  observe, 
in  omnibiLs,  the  rules  of  law,  with  respect  to  the  regulation  of 
property.  They  have  been  always  strictly  observed  as  princi- 
ples in  a  court  of  equity.  This  very  rule  was  the  express 
ground  of  the  decision  of  Sir  jR.  Pepper  Arden  himself,  in  the 
case  of  Bradley  v.  Peixoto,  (3  Vesey,  324.)  which  he  supported 
by  common  law  cases ;  and  he  adverts  to  his  determination  in 
Socket  V.  JVray.  Thoqgh  the  earlier  chancellors  maintained 
the  doctrine  here  contended  for,  yet  some  examples  of  im- 
proper influence  on  the  part  of  husbands,  calculated  to  excite 
sympathy  for  the  wife,  induced  a  wish  to  restrain  her  power 
of  alienation.  Such  was  the  case  of  Pyhus  v.  Smith ;  (1  Vcsey, 
189.  3  Bro.  C.  C.  340.)  there,  a  trader  had  eloped  with  an 
infant  ward  of  chancery,  and  Lord  Thurlow  had  compelled 
him  to  settle  it  on  her,  and  her  issue ;  and  as  to  her  life  estate. 
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to  her  separate  use.     The  settlement,  as  usual,  was  referred  to  IN  £RHOH 
a  *raaster,  who  studiously  inserted  the  words, '' from  time  to     albany. 
time,"  &c.     In  ten  days  after  the  execution  of  the  settlement,  January,  isio 
the  husband  prevailed  on  the  wife  to  make  a  sweeping  appoint-  ^""^jT^^^JT"*^ 
ment  of  her  Hfe  estate  to  his  banker,  as  coUateial  security,  and  v. 

in  two  years  thereaAer  became  bankrupt ;  and  a  bill  having  been  ^'JiJJJ^^^t 
filed  to  enforce  this  appointment,  the  case  came  again  before  Cuvkch. 
Lord  Thurlow ;  the  wife  seeking  to  invalidate  her  act,  for  the 
maintenance  of  herself  and  family.  Here  was  a  very  strong 
case,  and  Lord  Thurlow  labored  to  find,  if  possible,  something 
in  the  words,  ^^  from  time  to  time,"  to  put  a  restraint  on  the 
wife's  power  of  alienation.  Subsequent  reflection,  however, 
appears  to  have  induced  him  to  abandon  tliis  position ;  and  he 
next  fixed  on  the  objection,  that  she  ought  not  to  be  allowed  to 
part  with  her  separate  property  without  a  judicial  examination 
m  court.  The  same  difficulty  had  once  before  very  strongly  oc- 
curred to  him,  in  Ellis  v.  AtkiTison,  (3  Br.  C.  C.  347.  565.  S. 
C.  2  DickciiSy  759.)  and  induced  him  to  retain  the  case  so 
long  under  consideration,  that  the  necessities  of  the  parties 
forced  them  to  a  compromise ;  but  he  said,  as  stated  by  Dick* 
ensy  ^^  that  as  the  2,000  pounds  was  in  the  absolute  power  of 
the  wife,  and  no  appointment  intended  for  her  children,  or 
other  purposes,  and  it  was  evidently  her  pleasure  to  give  it  to 
her  husband,  he  did  not  see  bow  he  could  prevent  her."  Next 
came  the  case  of  Socket  v.  fVray^  already  mentioned.  Lord 
'Ijoughborough  succeeded  Lord  Thurlow y  in  1793,  and  decided 
the  cases  of  fVIiisiler  v.  Neicmany  (4  Vtsey,  129.)  and  Moses  v. 
Huish,  (5  Vesey,  692.)  It  seemed,  from  these  cases,  as  well 
as  that  of  Socket  v.  fVray,  that  a  change  was  about  to  be  effect- 
ed in  the  law  of  that  court  on  the  subject  of  the  wife's  power 
over  her  separate  estate.  But  the  influence  of  these  decisions 
was  transitory.  Neither  Sir  R.  P.  Arden  nor  Lord  Lough- 
borough had  sufficient  strength  of  judicial  character  to  stem 
the  current  of  authority  for  a  century,  nor  effect  what  Lord 
Thurlow  did  not  dare  to  attempt.  As  it  is,  however,  on  these 
two  cases,  that  the  chancellor,  in  this  cause,  has  chiefly,  if  not 
wholly,  rested  his  decision,  it  is  well  to  observe  how  thev  have 
been  received  by  the  profession.  In  Sperling  v.  Roch/ort,  (8 
Vesey,  164.  178.)  Lord  Eldon  says,  ''  Wishing  that  the  law 
may  turn  out  for  *the  protection  of  married  women  to  the  ex-  [  *  568  ] 
tent  in  which  it  is  represented  in  Whistler  v.  NewmaUy  I  find 
it  impossible  to  reconcile  all  that  is  said  in  tfiat  case,  to  former 
cases."  Again  ;  in  Parker  v.  White,  11  Vesey,  209.  223.)  he 
says,  "  In  Whistler  r.  Newman,  I  considered  -every  point  as 
iettled ;  unless  the  case  could  have  been  decided  upon  the 
circumstance  that  M.  was  improperly  dealing  for  his  own  in- 
terest. If  it  is  asserted,  that  though  Lord  ThurlotVy  followmg 
his  predecessors  as  far  back  as  the  doctrine  can  be  traced, 
repeatedly  decided  upon  this  principle,  this  court  has  now  a 
right  to  refuse  to  follow  it,  I  am  not  bold  enough  to  act  on 
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#.v  KRROR  that  position.*'  Again;  he  says,  ''Then  came  the  case  of 
*lii.BA»\Y  tVhistltr  V.  Ncvman,  upon  which  it  does  not  become  me  to 
iAMiory.  itno.  make  any  other  remark,  than  that  when  this  cause  comes  on  to 
be  argued  again,  it  mast  be  con^dered  how  iar  that  case  is  c(hh 
sistent  with  the  preceding  authorities;  if  it  is  not,  then, 
MfTHODisT  whether  it  was  competent  to  the  court  in  that  year  to  refuse 
THORctf.  to  make  a  decree,  consistent  with  all  the  declarations  of  this 
court  for  a  century."  The  cause  did  come  on  again,  (11  Vestry 
237.)  when  the  case  of  Hliisthr  v.  Newman  was  not  further 
urged,  and  Lord  Kldon  decided  directly  contrary  to  its  principle, 
saying,  "  I  cannot  bring  myself,  upon  any  authority  that  I  have 
seen,  and  the  principle  of  which  i  can  approve,  to  afiect  the 
disposition  of  the  plaintifTs  life  e^state.*'  In  Dalliac  v.  Dalbt- 
acj  (16  Vesey,  1 16.^  the  counsel  for  the  defendant,  in  comment- 
ing on  the  cases  ol  Whistler  v.  Ntictnan,  and  Moses  v.  Huish^ 
says,  these  two  cases  ''  are  always  met  by  a  series  of  authorities, 
previous  and  subsequent,  with  which  they  cannot  be  reconciled. 
They  are  now  considered  as  two  insulated  cases,  and  receive 
no  attention."  Mr.  Sugdcn,  in  his  TVeatise  an  Powers,  (2  erf. 
p.  111.  note,)  speaking  of  the  opinion  of  Lord  Loughborough^ 
says,  '^  His  decision,  however,  in  Moses  v.  Huish,  although 
universally  considered  by  the  profession  as  an  unsound  judg* 
ment,  has  not  been  since  expressly  overruled."  Mr.  Atherly^ 
in  his  Treatise  of  the  Law  of  Marriage ,  and  other  Family  Set" 
tlementSy  (p.  335.  in  note,)  speaking,  also,  of  the  case  o(  Moses 
y.  Huishy  observes,  ^*  His  lordship' s  opinion,  however,  is  not  con- 
sidered as  law,  as  it  stands  opposed  by  several  decisions,  both 
[  •  569  ]  anterior  and  subsequent ;  *and  Mr.  Clancy,  (123.)  says,  "  Now 
it  would  appear,  that  these  two  decisions  (JVhistler  v.  Newman^ 
and  Moses  v.  Huish)  are  quite  contrary  to  the  course  of  au- 
thorities that  were  previous  to  them,  and  that  they  have  been 
overruled  by  the  cases  of  Wagstaff  v.  Smith,  (9  Vesey,  528.) 
Stnrges  v.  Corp,  (13  Vesey,  190.)  Essex  y.  Atkins,  (14  Vesey^ 
542.)  and  other  subsequent  cases."  Indeed,  the  chancellor 
admits  that  Essex  v.  Atkins  clearly  overruled  the  case  of 
Moses  V.  Huish,  and  Sir  Samuel  Romilly,  in  his  argument  of 
the  former  case,  observed  that  the  latter  had  been  frequently 
overruled. 

In  Fettiplace  v.  Gorges,  (1  Vesey,  jun,  46.  48.)  Lord  TAiir- 
low  says,  ''  The  first  case  upon  the  subject  is  a  very  old  one  in 
Tothili,"  which  must  have  been  in  the  reign  of  Elizabeth. 
The  case  of  Blysse  v.  Sayers,  (4  Viner.  Abr,  130.  Cases 
temp.  Finch,  108.)  was  decided  in  1673 ;  the  case  of  PoteeU 
v.  Hankexf,  (2,JP.  IVms.  84.)  was  in  1722 ;  Norton  v.  TVirifle, 
(2  .p.  Wms,)  in  1723;  Ridoui  v.  Lewis,  (1  Atk,  269.)  in 
1728;  and  Standford  v.  Marshall,  (2  Atk,  69.)  in  1740;  and 
then  follow  the  cases  of  Clarke  v.  Miller,  (2  Atk.  379.)  Allen 
V.  Passvforth,  (1  Vesey,  senr.  163.)  Christmas  ▼.  Christmas^ 
{Select  Cases  in  Chancery,)  (2  Equ,  Cases  Abr.  152.)  and  the 
other  cases  commented  on  by  the  chancellor ;  and  to  which 
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may  be  added,  Heark  v.  Oreenhucky  (1  Vesey^  sen,  29S.)  Fet-  IN  error 
tiplace  V.  Gorges,  (3  Bro,  C  C.  3.  1  Vesey,  jun.  46.)  and  j^^ban^.' 
Frederick  v.  Ilartwell,  (I  Cox^s  Rep,  193.)  so  that  Lord  Eldon  J&iiuar>'/iJWJ 
was  nsSt  in  savin <j  that  this  doctrine  had  existed  for  more  than  "^^-^"n^'"^*^ 
a  century  previous  to  the  decision  in  fVhistler  v.  Newman,     In  v. 

the  case  of  Blysse  v.  Sayers,  {FincK  Rep,  108.)  which  is  exactly    ^^^^^'^^l^ 

Earallel  to  the  present  case,  the  wife,  before  her  marriage  with  Culrcv 
er  second  husband,  made  an  agreement  similar  to  the  one  in 
the  present  case,  reserving  all  her  personal  and  real  estate  to 
her  own  disposal ;  and  the  intended  husband  covenanted  that 
the  trustees  should  enjoy  the  same,  and  dispose  of  them  as  she, 
by  writing  under  hand  and  seal,  in  presence  of  two  witnesses, 
might  appoint ;  and  that  she  might  make  a  will :  and  after  the 
marriage,  the  husband  took  a  house,  and  the  wife  borrowed 
money  and  repaired  and  furnished  it,  and  before  her  death,  by 
deed,  directed  her  trustees  to  pay  her  husband  *1,000  pounds,  [  *  570  J 
and  gave  her  goods,  &c.  to  her  daughter ;  and  the  husband 
was  discharged  fr6m  paying  the  money  for  repairing  and  fur- 
nishing the  house,  and  the  same  was  directed  to  be  paid  out 
of  the  wife's  own  estate.  In  Barford  v.  Street  (16  Vesey^  135.) 
the  property  was  devised  to  a  trustee,  to  pay  the  rents,  issues, 
mterest,  and  profits,  to  Mary  Barford,  then  unmarried,  during 
her  natural  life,  to  her  separate  use,  and  not  to  be  under  the 
control,  &c.  of  any  future  husband  she  might  marry,  &.c.,  and 
from  and  after  her  decease,  in  trust,  to  convey  the  estate  to 
such  persons  as  she,  in  her  life  time,  whether  married  or  single, 
should,  from  time  to  time,  by  any  deed  or  deeds,  or  writing, 
<&c.,  or  by  her  last  will,  appoint.  On  her  application,  by  bill, 
to  the  Court  of  Chancery,  it  was  directed  that  the  property 
should  be  conveyed  to  her  absolutely.  The  master  of  the  rolb 
said,  that  "  an  estate  for  life,  with  an  unqualified  power  of  ap- 
pointing the  inheritance,  comprehends  every  thing."  In  Wright 
V.  Englejield,  (^Ambler,  468.  473.)  Lord  Northin^ton  says,  "  It 
has  been  admitted,  that  if  a  woman  before  marriage  retains  a 
power  over  her  legal  estate,  to  be  exercised  by  way  of  execu- 
tion of  the  power,  she  may  do  it ;  and  though  she  has  not  done 
it  with  all  the  forms,  yet  the  court  will  supply  them  in  fiivor 
of  a  person  having  a  meritorious  consideration."  In  Pijhus  v. 
Smithy  Lord  -Thurlow  had  said,  that  if  it  was  the  intention  of 
the  parent  to  give  a  provision  to  a  child  in  such  a  way  that 
she  cannot  alienate  it,  he  saw  no  objection  to  its  being  done ; 
but  such  intention  must  be  expressed  tn  clear  terms.  Following 
up  this  idea,  he  introduced  (but  struggling  hard,  as  Lord  Eldon 
observed  in  Jackson  v.  Hohhouse,  2lnenvale^s  Rep.  483.  487. 
Brandon  v.  Robinmn,  18  Vesey,  434.  with  the  prior  decisions, 
but  yielding,  at  length,  to  their  strength)  into  a  settlement  in 
which  he  was  a  trustee,  words  of  positive  restraint,  "  not  to  be 
paid  by  anticipation."  Mr.  Sugden  (on  Powers,  110.)  says, 
that  "  upon  the  first  introduction  of  the  words  *  by  anticipa- 
tion,' it  wa?  the  general  opinion  of  the  profession,  that  they 
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IN  ERROR,  were  simply  void,  and  that  the  woooan's  power  of  alienatirb 
ALBANY,     ^^^'^  existed.     Equity,  in  upholding  settlements  on  a  married 

Januiiry,  J8S0.  woman  for  her  separate  use,  considered  her,  for  this  .purpose, 
as  a  ftmt  sole,  and  viewed  in  *that  light,  she  must,  like  a  per- 
son sui  jurisy  take  the  property  with  all  its  incidents."  That 
doubt  shows  how  strongly  a  technical  rule  of  law  was  applicable 
to  cases  where  a  restraint  was  sought  to  be  implied  from  the 
mention  of  a  partial  appointment.  Mr.  Sugdetiy  indeed,  urged 
the  same  argument,  as  counsel  in  the  case  of  Jackson  v.  Hob^ 
house ;  but  he  was  told  by  Lord  E!don,  that  Lord  Alvanhy^ 
who  followed  Lord  Thurlow,  '^  thought  it  a  valid  clause,  and 
so  it  had  been  considered  ever  since.  It  was  now  too  late  to 
contend  against  the  validitv  of  a  clause  in  restraint  of  anticipa 
tion."  The  mode  in  whicn  they  supported  that  clause,  shows 
how  fixed  they  considered  the  application  of  the  rule  to  be  to 
the  ordinary  provisions  of  settlements.  Lord  Eldon  observed 
(18  Vesetj,  434.)  that  Lord  Thurlow  "did  not  attempt  to  take 
away  any  power  the  law  gave  her  as  an  incident  to  property, 
which  being  %  creature  of  equity,  she  could  not  have  at  law ; 
but,  as  under  the  words  of  the  settlement ,  it  would  have  been 
hers  absolutely y  so  that  she  could  alienc,  Lord  Thurhw  endeav- 
ored to  prevent  that  by  imposing  upon  the  trustees  the  neces- 
sity of  paying  to  her,  from  time  to  time,  and  not  by  anticipa- 
tion;  reasoning  thus,  that  equity,  making  her  the  owner  ot  it, 
and  enabling  her,  as  a  married  woman,  to  aliene,  might  limit 
her  power  over  it."  Whether  that  reasoning  be  sound  or  not, 
it  is  now  decided,  and  received  as  law,  that  a  married  woman 
may,  by  positive  and  express  provisions,j)r  by  such  as,  by  clear 
and  necessary  implication,  show  the  positive  intention,  be  re- 
strained ;  but  it  is  equally  certain,  that  where  the  wife  has  the 
absolute  dominion  over  the  property,  and  there  are  no  words 
of  restriction,  her  power  of  alienation  is  absolute ;  and  no  re- 
striction can  be  inferred,  or  made  available,  either  from  the 
want  of  expressing  a  power  of  appointment,  or  the  mere  men- 
tion of  a  particular  one.  And  Mr.  Sugden  (on  Powers,  114.) 
very  truly  says,  that  "  there  is  no  inconvenience  in  this  doc- 
trine, because  express  words  of  restriction  are  now  universally 
used,  where  it  is  intended  that  the  wife  shall  not  have  the  ab- 
solute dominion."  In  this  way,  every  thing  that  made  Lord 
Thurlow,  Lord  Eldon,  Lord  Loughborough  and  Lord  Ahanlcy 
anxious  to  affect  the  current  of  cases,  and  the  two  latter  to 
disregard  them,  has  been  accomplished  :  And  the  English  sys- 
tem, as  to  the  property  •of  married  women,  thus  completed,  is 
the  most  beneficial  and  perfect  in  the  world.  A  woman  who 
is  willing  to  commit  her  fortune,  with  her  person,  to  her  hus- 
band, from  the  first  moment  of  their  union,  may  repose  on  the 
common  law.  A  woman  more  cautious,  and  less  confiding, 
may  resort  to  the  doctrines  and  privileges  of  the  civil  law ;  and 
those  who,  from  peculiar  motives  of  suspicion,  are  protected 
by  their  own,  or  by  parental  solicitude,  fi^om  every  possible 
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accident,  or  excess  of  conjugal  confidence,  may  have  their  ca- 
price or  their  caution  gratified,  by  words  of  precise  and  posi- 
tive restriction.  The  lines  of  distinction  as  to  each  are  exactly, 
drawn,  and  in  these  three  modes  are  the  rights  of  married 
women  provided  for,  and  guarded  in  the  best  possible  way.  It 
b  after  such  a  system  has  been  established,  in  a  case  exciting 
n^"*  peculiar  sympathy,  where  the  wishes  of  liie  wife  to  have  the 
power  of  alienation  were  made  clearly  known  by  words  and 
acts,  that  the  decree  was  made  which  has  given  rise  to  this 
appeal. 

But  it  is  said  that  a  wife  cannot  transact  with  her  husband, 
but  she  may,  if  there  are  no  improper  practices  on  his  part. 
(Griiley  v.  Cox,  1  Vesey,  senr,  518.  Pyhus  v.  Smith,  3  Bro, 
C.  C.  34.  Eliis  v.  Atkinson,  1  Vesey,  jun,  189.  Rich  v. 
Cockell,  9  Vesey,  369.  Parker  v.  White,  1 1  Vesey,  222.J  In 
PawJct  v.  Dclaval,  (2  Vesey,  senr.  663.)  there  was  a  parol  dis- 
position by  the  wife  to  the  husband,  of  the  capital  or  principal 
of  her  property.  Mr.  Clancy,  (p.  166.)  after  examining  the 
cases,  concludes,  ^'  that  there  can  be  no  doij^t,  at  the  present 
day,  that  a  married  woman  may  give  her  separate  estate  to  her 
husband,  and  the  gift  will  be  established^  if  no  unfair  advantage 
be  taken  of  her,  in  the  transaction." 

The  marriage  was  a  consideration,  sufficient  to  support  the 
previous  parol  agreement,  that  the  family  establishment  was  to 
be  supported  out  of  the  separate  property  of  the  wife.  Mrs. 
Jaques  has  always  acted  under  this  agreement,  and  the  appel- 
lant is  in  possession  of  the  property  under  it.  Can  it,  then,  be 
taken  away  from  him,  at  the  suit  of  these  devisees  ?  She  had 
the  absolute  ownership ;  the  clause  in  the  agreement  restrains 
her  from  aliening  without  her  husband's  concurrence.  This  is 
not  to  be  construed  so  as  to  prohibit  her  ^rom  aliening  with 
his  consent.  In  her  lifetime,  she  gave  money  to  Mrs.  B.,  and 
to  the  Methodist  Episcopal  church,  without  deed.  Why,  then, 
might  she  not  give  money  to  her  husband  without  a  deed, 
witnessed  by  two  witnesses  ?  The  plaintiff  in  error  is  in  jios- 
eession  of  the  property,  and  the  defendants  in  error  seek  to  ob- 
tain it  under  an  equity ;  and  the  plaintiff  in  error  may  give 
parol  evidence  to  rebut  that  equity.  {Longjield  v.  Hodges, 
Loft,  230.  Rider  v.  Kidder,  10  Vesey,  360.  Phillips  on  Ev. 
450.)  "  A  defendant  may  be  admitted  to  prove,  by  parol  evi- 
dence, that,  after  signing  a  written  agreement,  the  parties  made 
a  verbal  agreement,  varying  the  former  ;  provided  those  vari- 
ations have  been  acted  on,  that  the  original  agreement  can  no 
longer  be  enforced  without  fraud  upon  the  defendant."     This 

1)rinciple,  though  laid  down  in  regard  to  cases  of  specific  per- 
brmance,  is,  also,  applicable  in  the  present  case.  So,  where 
an  appointment  is  imperfectly  executed,  equity  will  supply  the 
defect,  in  favor  of  a  person  having  a  meritorious  consideration, 
such  as  marriage.  But  Mr.  J,  does  not  claim  the  money  as  a 
gift ;  it  was  expended  for  the  benefit  of  the  wife^  and,  accord- 
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fti  EURon,  ing  to  her  directions,  to  supply  occasional  demands  on  her, 

ALBANY,     ^^^  family  expenses,  repairs,  &.c.     In  the  case  of  a  married 

inmary,  ifiio.  woman  having  a  separate  income,  thougii  the  husband  is  equally 

^'^'^^^C^^  under  a  moral  obligation  to  support  his  family,  and  fully  able 

V.  to  do  so,  he  is  not  held  liable  to  account,  after  the  death  of  his 

^*i«?o" AL    ^'^®'  ^^^  money  received  by  him  from  the  trustees  of  the  wife 

Chohch.      for  her  maintenance.     (Brodie  v.  Barry,  2  Vesey  fy  Btames,  36. 

Sir  Samuel  Romilly,  arguendo,  3  P.  Wms.  355.  per  Lord  Ta/- 

bot.)    Comnion  sense  and  common  equity  sanction  the  doctrine, 

that  the  separate  property  of  the  wife  ought  to  contribute  to 

her  maintenance,  or  to  expenses  incurred  for  her  benefit.     If 

a  husband  is  bound  to  majntain  his  wife,  it  is  according  to  his 

fortune  and  condition  in  life,  not  according  to  the  fortune  and 

rank  of  his  wife. 

As  to  the  Heyl  property,  it  belonged  to  the  husband,  subject 
to  the  charse  of  what  was  due  to  the  wife  on  the  mortgage. 
The  counsel  then  entered  into  an  examination  of  the  accounts 
and  the  evidence. 

f  *  574  ]  *For  the  rtspolidcnis^  it  was  contended,  1.  That  the  deed  of 

settlement  was  weU  executed,  and  was  a  valid  deed.  {Souverby 
V.  Arden,  1  Johns.  Ch,  Rtp,  240.  Sterry  v.  Arden,  1  Johm, 
Ch.  Rep.  2GI.)  But  even  if  the  objection  as  to  the  delivery 
was  well  founded  at  law,  yet  the  instrument  is  valid  in  equity, 
as  an  ante-nuptial  contract.  If  necessary,  a  court  of  equity 
would  compel  an  actual  delivery  of  the  deed.  (1  Johns.  Ch. 
Rep.  75.  Powell  v.  Hankey,  2  P.  Wms.  343.  2  Frceman*$ 
Rep.  205.) 

2.  As  to  the  legal  construction  and  effect  of  this  deed.  It 
was  never  the  intention  of  this  instrument,  that  Mrs.  J.  should 
dispose  of  her  estate,  as  she  pleased,  by  parol,  without  any  ap- 
pointment by  deed  or  will.  No  more  was  intended  than  that 
she  might  take  the  rents  and  profits.  {Gore  v.  Knight,  Prec.  in 
Ch.  255.  2  P.  Wms.  82.  )  On  any  other  construction,  the 
deed  of  settlement  would  be  idle  and  nugatory.  The  wife's 
consent,  as  to  the  rents  and  profits  received  by  her  husband,  is 
implied,  but  not  as  to  the  principal,  though  received  by  the 
husband,  and  without  any  disapprobation  expressed  by  the 
wife.  A  feme  covert  can  dispose  of  her  separate  estate  in  the 
way  only  prescribed  by  the  deed  of  settlement.  If  there  is  no 
settlement,  she  may  dispose  of  it  as  she  may  think^^  proper ; 
but  when  the  mode  of  disposition  is  prescribed  by  deed,  her 
character  of  a  feme  sole,  in  regard  to  her  property,  is  so  far 
qualified,  and  she  must  act  in  the  mode  prescribed.  Why 
prescribe  a  mode  of  executing  a  power,  if  that  mode  is  not  to 
>e  pursued  ?  The  wife  can  exercise  no  other  power  over  her 
settled  property  than  is  reserved  to  her  by  the  settlement.  She 
cannot  dispose  of,  or  charge  her  separate  estate,  even  by  her 
consent  in  court,  unless  in  the  mode  prescribed  by  the  instru- 
ment creating  her  separate  estate.  (I  Madd,  Ch.  379,  380, 
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10  Ftsey,  585, 586.)  The  form  imposed  on  the  execution  of 
the  power,  is  to  preserve  the  person  to  whom  it  is  given  from 
a  hasty  and  unadvised  execution  of  the  power,  {^ugden  on 
Powers,  203.  ch.  5.  s.  3.  3  Cases  in  Ch,  66. 107.)  The  object 
of  Mrs.  J.  Was  to  prevent  her  husband  from  getting  possession 
of  her  property,  through  her  own  weakness  and  unadvised  acts. 
It  is  a  power  reserved  to  be  executed  in  a  particular  way.  If 
a  person  reserves  to  himself  a  power  to  *dispose  of  property 
by  a  deed  signed  in  the  presence  of  five  witnesses,  and  ex- 
ecutes a  deed  in  the  presence  of  three  witnesses  only,  the  deed 
is  void.  The  expression  of  a  particular  mode  of  executing  a 
power,  excludes  every  other  mode  of  doing  it.  It  is  a  restraint 
on  the  weakness  of  the  wife ;  and  against  whom,  in  this  re 
spect,  is  she  to  be  protected,  but  her  husband?  Against  one 
whose  influence  is  the  greater  in  proportion  to  their  mutual 
love  and  attachment.  The  case  of  Fettiplace  v.  Gorges,  and 
the  other  cases  cited  by  the  counsel  for  the  appellants,  if  they 
have  any  application,  support  this  doctrine ;  and  it  is  recog 
nized  and  repeated  by  Vice  Chancellor  Plumer,  in  the  case  of 
Francis  v.  WigzelL  (1  Madd.  Ch,  Rep.  258.  261.)  «A 
feme  covert,  having  separate  property  to  her  own  use,"  he  says 
"  may,  generally  speaking,  dispose  of  it  as  a  feme  sole ;  but  if 
the  instrument  by  which  she  acquires  it,  prescribes  any  partic 
ular  mode  in  which  she  must  part  with  it,  her  disposition  of 
the  property  must  be  according  to  the  terms  of  such  instru- 
ment." (1  Madd,  Ch.  377.  388.)  The  deed  or  instrument 
by  which  Mrs.  /.,  as  a  feme  covert,  had  any  power  or  right, 
during  coverture,  over  her  separate  estate,  prescribes,  in  ex- 
press terms,  the  mode  in  which  that  power  is  to  be  exercised. 
It  is  admitted,  that  if  negative  words  were  used  in  the  deed  of 
settlement,  as  to  any  other  mode  of  disposition,  the  power  of 
the  wife  would  be  limited  and  restrained.  But  in  principle, 
negative  words  can  make  no  difference.  Her  power,  being 
wholly  derived  from  the  instrument,  must  be  governed  by  it. 
A  contrary  doctrine  would  destroy  the  whole  system  of  fiunily 
settlements.  There  never  was  a  trust  deed  that  did  not  create 
a  restraint  on  alienation.  The  very  creation  of  a  trust  imposes 
a  restraint.  Though  the  cestui  que  trust  has  the  beneficial  inter- 
est in  the  estate,  yet  both  she  and  the  trustee  must  be  regulat- 
ed by  the  trust  deed.  If  the  doctrine  of  the  appellants  is  to 
prevail,  there  must  be  an  end  to  all  trust  estates.  In  cases  of 
settlement,  the  shield  that  was  intended  to  protect  the  wife, 
would  not  only  be  taken  away,  but  she  would  be  in  a  worse 
situation  than  she  would  have  been  had  no  settlement  been 
made.  All  the  cases  on  this  subject  have  been  so  fully  exam- 
ined by  the  chancellor,  that  it  is  unnecessary  to  repeat  them. 
The  principle  *to  be  deduced  from  them  is,  that  the  wife  is  a 
feme  sole,  as  to  her  separate  property,  so  far  as  the  deed  of 
settlement  makes  her  so,  and  no  fiirther.  The  case  of  Jackson 
V.  Hobhome  (2  Meriv,  483.)  confirms  the  doctrine  for  which 
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/iV  ERROR,  we  contend ;  and  the  same  principle  is  to  be  found  in  Ewing 
iLBANY      ^'  ^^^K  decided  by  the  Court  of  Appeals  in  South  Carolina, 

January,  18^.  (3  Dess,  Rep.  417.) 

^-^'"'^'''"^"*-^       Again  ;  this  deed  of  settlement  is  evidently  drawn  in  refer- 
^^"       ence  to  the  statute  of  u^e^.     The  power,  when  executed  by  deed, 

Methodist    Jn  the  mode  prescribed,  passed  the  real  estate ;  so  that  the  uses 
Chitkch.     shifted  by  force  of  the  appointment.     If  the  wife  undertook  to 
convey  her  property,  in  any  other  way,  no  use  would  arise,  but 
would  remain  in  the  trustee. 

Again ;  where  a  wife's  power  of  alienation  is  not  restrained 
by  a  deed  of  settlement,  she  may  dispose  of  it  as  she  pleases, 
in  regard  to  ^AiVc^  persons;  but  she  cannot  do  so  in  regard  to 
her  husband.  (I  Mad.  Ch.  377.  2  Vesey^jun.  498.  4  Vesey,  15. 
16  Vesey,  116.  .123.)  It  is  on  the  same  principle,  that  the  law 
is  jealous  of  all  dealings  between  a  trustee  and  a  cestui  que  trust. 
The  transfer  set  up  in  the  present  case,  is  a  mere  parol  dispo- 
sition by  the  wife.  But  where  is  the  witness  of  such  a  parol 
gift  ?  No  one  pretends  to  have  been  present  at  such  donation. 
The  witnesses  merely  depose  to  certain  subsequent  declarations 
of  the  wife.  Such  evidence  as  has  been  adduced  in  support 
of  this  pretended  gift  was  never  allowed  to  be  of  any  weight 
in  a  court  of  justice.  In  a  court  of  law  it  would  not  be  tol- 
erated for  a  moment,  that  a  trust  estate  could  be  so  transferred  ; 
and  the  rules  of  evidence  are  the  same  in  a  court  of  equity  as 
in  a  court  of  law.  There  is  no  pretence  of  fraud  in  this  case, 
to  bring  it  within  the  rule  cited  from  Phillips^  ^p.  452.)  as  laid 
down  in  Pember  v.  Mathers;  (1  Bro.  C.  C.  51.)  and  even  that 
case  has  been  doubted.  {Phillips^s  Ev.  453.  14  Vesey^  524.  7 
Vesey^jun.  211.    6  Vesey^  338.) 

As  to  the  pretended  agreement  before  marriage,  that  the 
family  establishment  was  to  be  supported  out  of  the  wife's  sep- 
arate estate,  there  is  no  evidence  but  of  mere  parol  declarations ; 
and  whether  made  before  or  after  marriage,  does  not  satisfactori- 
ly appear.     Why  was  not  so  important  a  matter  inserted  in  the 

f  •  577  ]  deed  of  settlement  ?  The  *evidence,  at  most,  amounts  to  no 
more  than  a  declaration  of  intention.  The  law  imposes  on  the 
husband  the  obligation  of  maintaining  his  wife,  out  of  his  own 

Eroperty,  notwithstanding  she  has  a  separate  estate  secured  to 
er.  The  cases  of  Brodie  v.  Barry,  and  Fowler  v.  Fowler, 
(3  P.  Wins.  353.)  are  exceptions  to  this  general  rule,  depend- 
ing on  peculiar  circumstances. 

As  to  HeyVs  mortgage,  Mr.  /.  purchased  in  three  prior  in- 
cumbrances, but  with  the  separate  money  of  his  wife :  the  ev- 
idence fully  contradicts  his  answer,  that  he  made  the  purchase 
with  his  own  money.     He  is,  therefore,  a  trustee  for  his  wife. 

Spencer,  Ch.  J.  The  validity  of  the  deed  of  settlement  has 
been  denied,  on  the  ground  that  it  was  never  delivered  to  Mr. 
Cruger,  the  trustee.  There  is  no  positive  evidence  that  a  for- 
mal delivery  took  place.  The  possession  of  the  deed  by  Mrs. 
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Jv  jues  is  not  inconsistent  with  a  delivery  to  Cruger ;  for  the 
possession  of  the  deed  by  the  cestui  que  trust  was,  in  a  legal 
view,  the  possession  of  the  trustee.  The  deed  of  the  12th  of 
September,  1812,  executed  by  John  D.  Jaques  and  his  wife, 
professedly  in  virtue  of  the  deed  of  settlement,  and  in  execution 
of  the  power  contained  in  it,  and  the  will  of  Mrs.  Jaques,  which 
professed,  also,  to  be  made  under  the  power  reserved  by  that 
deed,  the  appointment  of  her  husband  as  one  of  her  executors, 
and  his  qualifying  and  acting  as  such  executor,  are  decisive 
proofs,  as  regards  him,  that  the  settlement  deed  was  well  execut- 
ed ;  and  after  such  repeated  and  solemn  acts  of  recognition, 
he  cannot  be  heard  to  say  the  deed  of  settlement  was  not  de- 
livered. 

It  appears  that  Mrs.  Jaques  was  the  owner  of  a  considerable 
real  and  personal  estate  ;  and  it  does  not  admit  of  a  doubt,  that 
her  object,  in  making  the  deed  of  settlement,  was  to  guard  a|;ainst 
the  legal  effects  of  a  marriage,  which,  by  operation  of  law, 
would  devest  her  absolutely  of  her  personal  estate,  and  take 
from  her,  during  the  coverture,  all  control  over  her  real  estate. 
Her  motives  could  not  be  to  guard  against  herself,  but  to  retain 
dominion  over  her  estate,  and  to  prevent  her  intended  husband 
from  intermeddling  *with  her  estate,  any  further  than  she  was 
pleased  to  allow 

The  deed  oi  settlement  is  upon  the  trust,  that  the  trustee 
should  permit  her  to  hold,  enjoy,  and  let  the  premises  con- 
veyed, and  receive  and  take  the  rents  and  profits,  and  that  her 
receipts  should  alone  be  sufficient  discharges ;  so  that  the  same 
should  not  be  subject  to  the  debts,  control,  or  intermeddling 
of  her  intended  husband,  but  should  be  to  the  only  use,  benefit 
and  disposal  of  her,  during  her  natural  life,  ana  then  to  the 
use  of  those  to  whom  she  should  grant  or  devise  the  same,  by 
her  last  will  and  testament,  lawfully  executed.  The  question 
is,  whether  Mrs.  Jaques,  with  respect  to  her  estate,  is  not  to  be 
regarded  in  a  court  of  equity  as  a  feme  sole,  and  may  not  dispose 
of  it  as  she  pleases,  without  regard  to  her  trustee ;  there  being 
nothing  in  the  deed  of  settlement  requiring  the  consent  or  con- 
currence of  her  trustee,  nor  any  negation  of  an  unlimited  pow- 
er of  disposition  of  the  estate  b^  her. 

I  have  examined  this  case  with  the  unfeigned  respect  which 
I  always  feel  for  the  learned  chancellor,  who  has  denied  the 
right  of  Mrs.  Jaques  to  dispose  of  her  estate,  without  the  con- 
sent or  concurrence  of  her  trustee ;  and  I  am  compelled  to 
dissent  from  his  opinion  and  conclusions.  From  the  year 
1740,  until  1793,  (with  the  single  exception  of  the  opinion  of 
Lord  Bathurst  in  Hidme  v.  Tenant,  which  occurred  in  1778, 
and  in  which  case  a  rehearing  was  granted  by  Lord  TTiurhw, 
and  the  opinion  reversed,)  were  is  an  unbroken  current  of 
decisions,  that  a  feme  covert,  with  respect  to  her  separate  estate, 
is  to  be  regarded  in  a  court  of  equity  as  a  feme  sole,  and  may 
dispose  of  her  property  without  the  consent  or  concurrence  of 
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IN  ERROR,  her  trustee,  unless  she  is  specially  restrained  bj  the  instrument 

ALBANY      under  which  she  acquires  her  separate  estate.     There  are  nearly 

Jaauary,  lA).  twenty  cases  decided  by  Lord  Ilardtncke  and  Lord  Thurlotc, 

^"^^2^^^^^^^  containing  the  principle  I  have  stated,  and  which  I  shall  not 

V.  weary  the  patience  of  the  court  by  citing.     The  case  of  Sockett 

EmwoVal     ^-  ^^^^X^  (^  ^^'  ^*-  ^'  ^^')  ^^^^  ^"  ^  ^'  ^^^^^  (Master 
CHvacH.      of  the  /tolls,)  in  1793,  was  the  first  case  to  break  the  continuity 

of  decisions.  This  formed  a  precedent  for  the  case  of  Hyde  v. 
*  579  ]  Price ;  (3  Vesey,  jun.  437.)  then  ^followed  the  cases  of  fVhistUr 
V.  Netomany  (4  Vesey,  jun.  129.)  znA  Mores  t.  Uuish,  (5  Vesey, 
jun.  692)  decided  by  Lord  Loughborough.  In  Whistler  v.  Nett- 
man,  Lord  Loughborough  admitted,  that  the  cases  had  gone  the 
length,  and  that  he  was  bound  by  them,  that  if  a  married  woman 
has  separate  property,  she  may  dispose  of  it,  and  the  trustees 
were  bound  to  follow  her  disposition.  In  Mores  y.  Huisk,  his 
lordship  distinguished  it  from  the  preceding  cases.  These 
cases  are  succeeded  by  many  others,  after  Lord  Eidon  became 
chancellor,  in  which  he  restored  the  law  to  its  first  and  ancient 
principle.  In  the  case  ofParkes  v.  fVhite,  (11  Ffsey,  jun.  209.) 
he  reviewed  all  the  cases,  and  strongly  intimated,  that  the 
decision  in  Whistler  ▼.  Neunnan  was  in  opposition  to  all  the 
authorities  for  a  century.  He  laid  down  the  rule  to  be,  that  a 
married  woman,  having  an  estate  to  her  separate  use,  is  capa- 
ble of  disposing  of  it,  provided  the  transaction  is  fre?  from  fraud, 
and  no  un&ir  advantage  is  taken  of  her. 

The  mistake  into  which  I  think  the  chancellor  has  &Ilen, 
consists  in  considering  Mrs.  Jerques  restrained  from  disposing 
of  her  estate  in  any  other  way  than  that  mentioned  in  the 
deed  of  settlement.  The  cases,  in  my  apprehension,  are 
clearly  opposed  to  this  distinction  ;  and  I  am  entirely  satisfied, 
that  the  established  rule  in  equity  is,  that  when  a  feme  covert, 
having  separate  property,  enters  into  an  agreement,  and  sufii- 
ciently  indicates  her  intention  to  afiect  by  it  her  separate 
estate,  when  there  is  no  fraud  or  unfair  advantage  taken  of  her, 
a  court  of  equity  will  apply  it  to  the  satisfaction  of  such  an  en* 
gagement.  This  was  the  principle  adopted  by  Lord  Hard- 
tcicke,  in  Grizby  v.  Cox,  (1  Vesey,  senr.  517.)  and  the  same 
doctrine  prevailed  in  Pybus  v.  Smith,  EUis  v.  Atkinson, 
and  in  liewman  v.  Cartonv,  (3  Br,  Ch.  C.  340.  346.)  In 
Pyhus  V.  Smith,  Lord  1%uriow  observed,  if  a  feme  covert  sees 
what  she  is  about,  the  court  allowed  of  the  alienation  of  her 
separate  property.     The  same  principle  was  adopted  in  Fetti^ 

?lace  V.  Gorges,  (3  Br,  Ch.  C.  8.  1  Vesey,  jun.  46.)  and  in 
Vagstaff  V.  Smith,  (9  Vesey,  jun.  520.)  It  seems  to  me,  that 
the  power  reserved  to  Mrs.  Jaques,  by  the  deed,  has  been  mis* 
conceived  ;  I  understand  it,  that  during  her  life,  her  estate  is 
f  *  580  ]  to  be  at  *her  absolute  disposal,  with  a  further  power  to  grant 
and  devise  it  by  her  last  will  and  testament ;  but  if  the  power 
of  disposition  was  specifically  pointed  out,  it  would  not  preclude 
the  adoption  of  any  other  mode  of  disposition,  unless  there  were 
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negative  words  restraining  the  exercise  of  the  power,  but  in 
the  very  mode  pointed  oat 

Chancellor  JJessaussure,  in  3  Equity  Reporis  of  cases  deter- 
mined in  SiiUh  Carolina^  p.  427.,  has,  with  great  ability,  ex- 
amined all  the  cases  upon  this  subject,  and  arrived  at  the  con- 
clusion I  have  formed.  It  is  true,  that  his  opinion,  and  that 
of  Chancellor  Thompson^  who  concurred  with  him,  were 
overruled  by  the  three  other  chancellors ;  but  it  was  upon 
the  express  ground,  that  the  question  was  res  nova  in  that 
state,  and  that  they  were  not  bound  by  decisions  in  England 
in  consequence  of  a  colonial  statute  of  1721.  And  those  who 
differed  in  opinion  from  chancellor  Dessaussure,  admit  that  his 
opinion  was  in  conformity  with  the  English  decisions. 

This  is  the  first  case  in  which  the  power  of  a  married  woman 
having  separate  property,  to  dispose  of  it  at  her  will  and  pleas- 
ure, when  not  expressly  restrained  in  the  mode  of  exercising 
that  will,  has  arisen  in  our  courts.  I  confess  that  my  partial!* 
ties  in  fiivor  of  marriage  settlements  are  not  so  strong,  as  to 
induce  any  desire  to  see  the  law  altered.  Generally  speaking, 
the  rules  of  the  common  law,  which  give  to  the  husband  all 
the  wife's  personal  property,  and  the  rents  and  profits  of  her 
leal  estate  during  coverture,  are  better  calculated,  in  my  judg- 
ment, to  secure  domestic  tranquillity  and  happiness,  than  set- 
tlements securing  to  the  wife  a  property  separate  from  and 
independent  of  the  control  of  the  husband.  An  improvident 
and  dissipated  husband  may  squander  his  wife's  property,  and 
reduce  both  of  them  to  penury  and  distress.  On  the  other 
hand,  the  possession  by  the  wife  of  property,  independent  of 
and  beyond  the  control  of  the  husband,  would  be  likely  to  pro- 
duce perpetual  feuds  and  contention.  Marriage  is  a  union  of 
})ersons  and  interests,  pro  bono  ei  mahy  and  the  ancient  provis* 
ions  of  the  common  law  show  forth,  in  our  own  country,  deci- 
sive proofs  of  its  benign  and  salutary  influence.  I  have,  all 
along,  intended  to  be  understood,  that  the  disposition  by  the 
wife  must  *be  free,  neither  the  result  of  flattery,  nor  of  force, 
or  harsh  and  cruel  treatment ;  and  in  the  present  case  there  is 
no  evidence,  that  Jaques  treated  his  wife  with  unkindness,  or 
employed  any  censurable  means  to  induce  her  to  bestow  her 
bounty  on  him  ;  on  the  contrary,  the  evidence  is  that  be  uni- 
formly treated  her  with  kindness  and  afiection. 

It  necessarily  results  from  the  power  which  I  suppose  Mrs. 
Jaques  to  have  had  over  her  property,  that  she  might  give  it  away, 
without  any  formal  act,  in  the  same  manner  as  though  she  had 
been  sole ;  and  her  agreement  that  the  family  expenses  were 
to  be  borne  out  of  her  estate,  especially  when  executed  by 
her,  was  a  valid  act.  She  was  well  situated  as  regards  proper- 
ty, while  her  husband  was  in  quite  moderate  circumstances 
Slie  chose,  after  the  marriage,  to  maintain  her  former  equipage, 
and  the  husband  acquiesced  in  her  wishes.  It  would  be  ex- 
tremely hard  and  unjust,  to  throw  upon  him  the  charge  of  her 
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IN  ERROR,  establishment,  when  it  is  clear  that  she  meant  to  defray  tht 
ALBANY      expense  of  it  herself.     My  opinion,  accordingly,  is,  that  tht 

January,  lok.  agreement  is  valid,  and  that  the  husband  is  not  only  not  to  be 

""•"^^I^^jr*^  charged  with  any  sums  of  money  expended  for  the  maintenance 
T.  of  the  fiunily,  but  that  he  is  to  be  allowed  for  all  advances  foi 

%pi«^rAL  ^^^^  object ;  and  also  for  moneys  advanced  for  necessary  repa 
Chdmch.     rations  to  her  estate. 

The  chief  justice  then  examined  the  other  points  in  the 
case ;  but  as  no  legal  principle  was  involved  in  the  discussion 
of  them,  it  is  unnecessary  to  state  the  remainder  of  his  obser 
vations. 


Platt,  J.  The  facts  in  this  cause  are  so  multifarious  and 
complicated,  and  the  field  opened  for  legal  research  is  so  ex^ 
tensive,  that  I  approach  the  investigation  with  great  embarrass- 
ment and  diffidence. 

As  to  the  first  question,  I  concur  in  the  opinion  of  his  honor 
the  chancellor,  that  the  deed  of  marriage-settlement  must  be 
deemed  valid  and  binding ;  and  having  come  to  that  conclusion, 
for  the  reasons  assigned  by  him,  it  is  unnecessary  here  to  repeat 
thetn. 

*The  important  question  presented  in  this  cause  is,  as  to 
the  construction  and  effect  of  the  marriage-settlement  On 
this  point,  after  much  labor  and  reflection,  I  am  compelled, 
notwithstanding  my  unfeigned  and  habitual  deference  for 
his  great  learning  and  distinguished  talents,  to  dissent  from 
the  opinion  of  his  honor  the  chancellor.  •  He  admits  the 
rule,  '^  that  a  married  woman  is  considered  in  equity,  witu 
respect  to  her  separate  property,  as  a  feme  sole ;  and  is 
held  to  have  an  absolute  dominion  or  power  of  disposition 
over  it,  unless  her  power  of  disposition  be  restrained  by  the 
deed  or  will  under  which  she  became  entitled  to  it."  And  as 
to  the  rule  of  construction,  he  also  admits,  that ''  the  weight 
of  book-authority,  and  especially  of  the  writers  who  have 
treated  on  this  branch  of  the  law,  is  against  his  conclusion  ;" 
and  that  ^^  they  seem  to  hold,  that  there  must  be  an  express 
restriction  upon  alienation,  either  absolutely,  or  in  some  other 
mode  than  the  one  mentioned,  or  the  wife  will  not  be  bound." 
The  chancellor  says,  ^^  Such  strong  aversion  to  the  wife^s  inde- 
pendent enjoyvnent  of  her  separate  estate,  manifested  so  early  in 
the  history  of  the  cases,  may  have  given  a  permanent  tone  and 
color  to  the  doctrine  of  the  court."  With  great  respect,  I  ask, 
in  reply.  May  it  not  rather  be  said,  that  the  *'tone  and  color" 
of  the  modem  decisions  are  accommodated  to  the  excessive 
refinements  of  society,  and  the  artificial  innovations,  in  regard 
to  the  rights  and  duties  of  good  old  English  matrimony  ?  In 
the  language  of  Sir  Wm.  BCackstone,  <<  By  marriage,  the  hus- 
band and  wife  are  one  person  in  law :  that  is,  the  very  being 
or  legal  existence  of  the  woman  is  suspended  during  the  mar- 
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riage,  or  at  least  is  incoq)orated  and  consolidated  into  that  of 
the  husband;  under  whose  wing,  protection  and  covei:  she 
performs  every  thing."  I  confess,  that  I  love  and  venerate 
the  primeval  notion  of  that  mystical  and  hallowed  union  of 
husband  and  wife :  when  "  they  twain  became  one  flesh ;" 
when  they  "forsook  father  and  mother,  and  clave  to  each 
other"  with  unreserved  confidence.  Marriage,  in  that  old 
fashioned  sense,  is  the  purest  source  of  domestic  joys,  and  the 
firm  foundation  of  socisd  order. 

*I  bow  to  the  rule,  as  I  find  it  established :  but  I  lament  the 
complicated  and  artificial  anomalies  in  the  relations  of  domes- 
tic life,  which  have  grown,  and  are  still  growing,  out  of  the 
practice  of  marriage-settlements.  They  give  to  the  wife  the 
amphibious  character  of  a/cmc  covert  and  a/ewe  sole.  I  view 
it  as  an  adulteration  of  that  holy  union :  as  a  divorce,  jpro  tanto, 
of  the  marriage  contract.  A  wife,  in  the  "  independent  enjoy^ 
ment  of  her  separate  estate,^'  armed  with  distrust  of  her  nus- 
band,  and  shutting  out  his  affections  and  confidence,  by  refus- 
ing to  give  her  own  in  mutual  exchange,  is  an  object  of  com- 
passion and  disgust.  Legal  chastity  cannot  be  denied  to  her : 
out  there  is  danger,  that  the  sacred  institution  of  marriage  may 
uegenerate  into  mere  form.  It  is  sometimes,  in  practice,  little 
more  than  legalized  prostitution  ;  and  the  parties  seem  to  have 
no  higher  objects  than  sexual  intercourse,  and  the  sanction  of 
legitimacy  for  their  offspring.  If,  in  the  rapid  progress  of  re- 
finement in  civilization,  it  shall  be  thought  expedient  to  go  one 
step  further,  and  to  allow  the  wife,  by  ante-nuptial  contract, 
to  stipulate  for  an  exemption  from  personal  control  over  her  by 
the  husband,  then  the  quasi  divorce  would  be  extended  one 
degree  further,  so  as  to  confer  on  her  the  independent  enjoy- 
ment of  the  rights  and  privileges  of  a  kept  mistress.  But  she 
would  have  little  claim,  indeed,  to  the  endearing  appellation 
and  character  of  a  wife. 

The  new  rule,  introduced  by  Sir  R.  P.  Arden  and  Lord 
Loughhoroughy  and  which  has  been  adopted  by  his  honor  the 
chancellor  in  this  case,  will,  I  think,  tend  to  sever,  in  some  de- 
gree, the  marriage  union  ;  because  it  not  only  renders  the  wife 
independent  of  ner  husband,  as  to  her  fortune,  but  bars  him 
from  a  participation  of  it,  by  new  and  increased  impediments ; 
as  if  he  were  presumed  to  be  her  worst  enemy.  Now,  if  mat- 
rimony is  not  safe  and  desirable,  without  these  trammels,  and 
fences,  and  reservations,  and  restrictions,  I  say,  marry  not  at 
all !  The  ancient  rule  was  adapted  to  the  state  of  English 
manners  in  the  days  of  Lord  Macclesfield,  and  accords  best 
with  the  general  simplicity  of  society  among  us  at  this  day.  I 
know  that  particular  cases  oflen  occur,  when  such  restraints 
would  be  salutary ;  *but,  as  a  general  rule,  their  operation 
would  be  unfavorable  to  connubial  happiness.  The  same 
benign  policy,  which  forbids  divorces  a  vinculo,  also  forbids  the 
extenfiion  of  a  rule,  which  impairs  the  union,  and  lessens  the 
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IN  ERROR,  attributes  of  holy  matrimoDy.     It   is  better  that  confidence 
Albany"  ^^^ireen  husband  and  wife  should  sometimes  be  abused,  than 

lawdry,  18^.  that  it  should  not  exist  in  that  relation.  We  often  see  acts 
of  tyranny  and  cruelty  exercised  by  the  husband  towards  the 
v^'*'  person  of  the  wife,  of  which  the  law  takes  no  cognizance  ;  and 
Methodist  yet  no  man  of  wisdom  and  reflection  can  doubt  the  propriety 
CuuRCB.  of  the  rule,  which  gives  to  the  husband  the  control  and  custo 
dy  of  the  wife.  It  is  the  price  which  female  wants  and  weak 
ness  must  pay  for  their  supply  and  protection.  That  a  woman 
should  contemplate  her  intended  husband  as  likely  to  become 
her  enemy  and  despoiler,  and  should  guard  herself  against  him 
as  a  swindler  and  a  robber,  and  then  admit  him  to  her  embraces, 
presents  a  sombre  and  disgusting  picture  of  matrimony. 
Marriage  justly  implies  a  union  of  hearts  and  of  interests ;  and 
the  modification  of  that  relation,  which  excessive  refinements 
have  introduced,  is  a  fungous  excrescence  which  this  court  can- 
not lop  oif ;  but  we  can  and  ought  to  prevent  its  growth. 

Of  the  same  character  was  the  new  doctrine  of  Lord  Mans^ 
field ^  and  his  associates,  in  the  case  of  Corbeit  v.  PoelniiZy  (1 
T.  R.  5.)  in  which  it  was  decided,  that  if  husband  and  wife 
choose  to  separate,  and  the  husband  allows  the  wife  a  separate 
maintenance,  she  may  contract  and  be  sued^  as  though  she  were 
unmarried,  and  may  be  held  to  bail  and  imprisoned  on  a  ca. 
sa.  without  her  husband.  That  innovation  was  made  on  the 
ground  that ''  as  the  times  alter,  new  customs  and  new  man- 
ners arise,  which  require  new  exceptions,  and  a  different  ap- 
plication of  the  general  rule.  But  it  was  soon  discovered  that, 
instead  of  waiting  to  follow ,  the  Court  of  K.  B.,  on  that  occa- 
sion, outran  the  customs  and  manners  of  altered  times ;  and 
in  Marshall  v.  Rutton^  (8  T.  R.  545.)  and  Wardell  v.  Goochy 

2  East,  532.)  Lord  Kenyon  and  Lord  EUenborough  restored 
e  ancient  rule. 

I  would  not  be  understood  as  censuring,  indiscriminately, 
the  precaution  of  placing  the  property  of  the  wife  in  the  hands 
I  *  585  ]  of  trustees,  to  shield  it  from  the  previous  creditors  of  ^he 
husband.  It  is  undoubtedly  often  just  and  commendable  for 
parents  to  make  family  settlements,  so  that  daughters  may  be 
protected  from  the  effects  of  prodigality,  want,  and  oppression. 
But  all  this  may  be  consistent  with  the  idea  of  a  community 
of  interest  between  husband  and  wife ;  so  far,  at  least,  that  she 
may  permit  him  to  participate  in  the  enjoyment  of  whatever  is 
her  own.  It  must,  however,  be  admitted  that,  by  our  law,  a 
woman  mayj  by  marriage  settlement,  so  transfer  her  estate,  as 
to  devest  herself  irrevocably  of  all  right  of  future  control  or 
disposition  of  it.  So,  also,  she  may  lunit  and  restrict  herself^ 
as  to  the  precise  mode  of  disposing  of  her  separate  property. 
But  this  is  against  common  marital  rights ;  it  is  generally  un- 
favorable to  conjugal  happiness,  and  is  inconsistent  with  public 
policy.  I,  therefore,  incline  to  the  rule  of  equity  as  adminis- 
tered by  Lord  Macclesfield^  Lord  Talbot^  Lord  Hardwicke^ 
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Lord  Thwrlow,  and  Sir  William  Grant ;  and  as  it  was  very  ably, 
though  unsuccessfully,  vindicated  by  the  learned  and  venerable 
Chancellor  Dessaussure,  in  the  case  of  Ewing  v.  Smith  (3  Equ. 
Rep,  S,  Carolina,  447.)  which  rule  I  understand  to  oe  sub- 
stantially this:  that  a  feme  covert,  having  a  separate  estate,  is 
to  be  regarded  as  B.feme  sole,  as  to  her  right  of  contracting  for 
and  disposing  of  it.  The  jus  disponendi  is  incident  to  her  sepa- 
rate property,  and  follows,  of  course,  by  impUcation.  She  may 
give  it  to  whom  she  pleases,  or  charge  it  with  the  debts  of  her 
husband,  provided  no  undue  influence  be  exerted  over  her  ;  and 
her  disposition  of  it  will  be  sanctioned  and  enforced  by  a  court 
of  equity,  without  the  assent  of  her  trustee,  unless  that  assent 
be  expressly  made  necessary  bv  the  instrument  creating  the 
trust.  And  the  specification  of  any  particular  mode  of  exer- 
cising her  disposing  power,  does  not  deprive  her  of  any  other 
mode  of  using  that  right,  not  expressly,  or  by  necessary  con- 
struction, negatived  in  the  devise  or  deed  of  settlement. 
{Powell  V.  Harikey,  2  Peere  Wms,  82.  Squire  v.  Dean,  4  Bro. 
326.  Smith  v.  Camelford,  2  Ves,  jun,  698.  Brodie  v.  Barry,  2 
Vesey  and  Beamc,  36.  Dalbiac  v.  Dalbiac,  16  Vesey,  126. 
Peacock  V.  Monk,  2  Fesey,  190.  Norton  \.  Turvill,2  r,  Wms. 
144.  Ridout  V.  Levns,  1  Aik.  269.  Stanford  v.  Marshall,  2 
Atk.  69.  Allen  v.  Papworth,  *1  Ves.  163.  Penne  v.  Peacock, 
Cas.  temp.  TalL  41.  Grigby  v.  Cox,  1  Ves.  517.  Pawlet  v. 
Delaval,  2  Ves.  663.  Newman  v.  Cartony,  3  Bro.  347.  Hxdmt 
V.  Tenant,  1  Bro.  16.  Pybus  v.  Smith,  3  Bro.  340.  Heatly  v, 
Thomas,  15  Ves,  596.    Fettiplace  v.  Gorges,  3  Bro.  8.) 

The  ante-nuptial  agreement  qualifies  the  marriage  contract, 
so  that  the  wife  retains  all  the  rights  which  she  could  have  ex- 
ercised over  the  property  as  a  feme  sole ;  except  so  far  as  she 
has,  in  express  terms,  incapacitated  herself  by  that  instrument. 
The  trustee  is  the  mere  depositary  of  her  title  and  estate,  in 
order  that  her  husband  may  not  come  to  the  possession  or  en- 
joyment of  it  without  her  consent ;  and  that  it  may  not  be 
liable  to  the  claims  of  his  creditors,  unless  she  chooses  so  to 
apply  it. 

I  admit  that  she  may  give  larger  powers  to  her  trustee,  so  as 
to  lock  up  the  estate,  or  restrain  her  own  disposing  power 
over  it,  if  the  deed  necessarily  imports  such  intention.  But,  as 
was  said  by  Lord  Macclesfield,  in  Potvell  v.  Hankey,  (2  P. 
Wms.  82.)  '^  it  is  against  common  right,  that  the  wife  snould 
have  a  separate  property,  (the  husband  and  wife  being  in  law 
but  one  person,)  so  all  reasonable  intendments  and  presump- 
tions are  to  be  admitted  against  the  wife."  In  that  case,  the 
marriage  settlement  bore  a  strong  resemblance  to  the  one  now 
before  us ;  and  after  the  marriage,  the  wife  permitted  her  hus- 
band to  receive  the  interest  of  all  her  securities,  without  any 
complaint  to  the  debtors  who  paid  the  moneys,  or  to  her 
trustee;  and  the  lord  chancellor,  therefore,  '^ intended  that 
the  husband  received  the  interest  by  her  consent,  as  a  gift  from 
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AV  ERROR,  her ;  and  that  the  husband,  acting  on  that  presumption,  might 
ALBANY,     ^^^G  lived  in  a  more  plentiful  manner ;  the  .comfort  whereof 

January,  1820.  thc  Wife  must  have  shared  in/'     An  account  against  the  hus- 

^"^j^X^^^  band's  executors  for  those  moneys  was,  therefore,  refused. 

V.  In  Peacock  v.  Mxmky  (2  Feiey,  290.)  Lord  Harduricke  said, 

EphIcopa'l    "  Where  there  is  an  agreement  between  husband  and  wife  be- 

CuoRcu.      fore  marriage,  that  the  wife  shall  have  personal  property  to  her 

separate  use,  she  may  dispose  of  it  by  an  act  in  her  life,  or 

will :  she  may  do  it  by  either,  though  nothing  is  said  of  the 

manner  of  disposing  of  it."     So,  in  the  case  of  Grigbt/  v.  Cox, 

f  *  587  ]  (1  Vescy,  517.)  Lord  Hardwicke  stated  •the  rule  to  be,  "  that 
where  any  thing  is  settled  to  the  wife's  separate  use,  she  is 
considered  as  a  feme  sole,  and  may  appoint  in  what  manner 
she  pleases ;  and  that  her  trustees  need  not  join,  unless  made 
necessary  by  the  instrument ;"  and  that  '^  the  wife  might  make 
an  appointment  in  favor  of  her  husband ,  if  fairly  procured, 
without  improper  influence." 

In  Iluhne  v.  Ttnanty  (1  Sro.  16.)  and  in  Pybus  v.  Smithy 
(3  Bro.  340.)  Lord  Thurlow  followed  the  same  old  rule,  yield- 
ing, though  with  reluctance,  to  the  uniform  current  of  authori- 
ties. In  IleatJy  v.  Thomas^  (15  Vesey,  595.)  Sir  TVm,  Grmu 
adhered  to  the  ancient  rule.  But  in  Sockett  v.  fVray,  (4  Bro. 
333.)  and  in  Hyde  v.  Price,  (3  Vesey,  437.)  Sir  jR.  P.  Arden 
resisted  the  hitherto  unbroken  current  of  decisions;  and  in 
Milnes  v.  Bush,  (2  Vesey,  jun.  488.)  fVhisiler  v.  Newman,  (4 
Vescy,  129.)  and  Mores  v.  iluish,  5  Vesey,  692.)  Lord  Longk" 
borough  followed  in  this  new  tract.  In  Sperling  v.  Rochfort, 
(8  Vesey,  164.)  JRtrA  v.  Cockell,  (9  Vesey,  369.)  and  Jones 
v.  Harris,  (9  ycsey,  497.)  Lord  Eldon  vibrates,  and  falters, 
and  doubts,  till,  in  the  last  case,  he  comes  to  the  heskatinv 
avowal,  that  it  was  "  an  open  question,  and  one  doubtful,  and 
deserving  of  a  very  full  review,  whether  the  separate  property 
of  a/eme  covert  might  be  charged  in  a  different  form  from  that 
prescribed  by  the  instrument."  In  the  subsequent  case  of 
Parkes  v.  White,  (11  Vesey,  209.)  Lord  Eldon  said  his  mind 
was  in  great  distraction  on  this  subject ;  but  he  admitted  that 
Lord  Thurlow,  "  in  his  decisions  on  this  principle,  had  followed 
his  predecessors,  as  far  back  as  the  doctrine  can  be  traced  ;*' 
and  he  concluded,  by  saying,  "  If  it  be  asserted  that  this  court 
has  now  a  right  to  refuse  to  follow  it,  /  am  not  bold  enough  to 
act  upon  that  position." 

The  ante-nuptial  agreement,  or  deed  of  settlement  in  this 
case,  recites  that  the  intended  husband  '^  has  agreed  not  to  in- 
termeddle with,  or  have  any  right,  title  or  interest,  either  in 
law  or  equity,  to  any  part  oi  the  rents,  issues,  profits  or  pro- 
ceeds of  her  property,  real  and  personal ;  but  it  is  to  continue, 
remain,  and  be  to  her,  or  to  such  uses  as  are  in  this  deed  of 
settlement  expressed."  The  deed  then  conveys  all  her  estate, 
real  and  personal,  to  Henry  Cruger,  *'\n  trust  for  her;  and 
._       [  •  588  ]      upon  her  marriage,  to  the  use  of  such  ♦persons  and  uses,  and 
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subject  to  such  provisions  as  she,  with  the  concurrence  of  her  LW  error, 
husband,  should  by  deed,  or  by  will,  without  his  consent,  give, 
limit,  direct  and  appoint.  In  default  of  such  directions,  &c. 
then  in  trust,  to  permit  her  to  hold  and  enjoy  the  same,  and 
receive  and  take  the  rents,  issues  and  profits ;  and  that  her 
receipts  shall  alone  be  sufficient  discharges  from  time  to  time ; 
to  the  end,  that  the  same  shall  not  be  subject  to  the  control, 
debts,  intermeddlings  or  engagements  of  her  husband,  but  shall 
be  to  her  only  use,  benefit  and  disposal."  Considering  it  as  a 
question  of  construction  and  intention  merely  independent  of 
the  adjudged  cases,  I  am  of  opinion,  that  the  fair  and  natural 
import  of  the  deed  is,  that  she  intended  so  to  modify  the  mar- 
riage contract,  as  to  retain  the  entire  right  of  property  in  all 
her  estate,  real  and  personal,  through  the  intervention  of  her 
trustee ;  and  that  she  should,  also,  retain  the  sole,  entire,  and 
exclusive  right  of  using  and  disposing  of  it,  as  if  she  were  to 
remain  hfeme  sole. 

We  must  set  out  in  the  argument,  with  the  consideration, 
that  she  alone  was  absolute  owner  of  all  the  property,  and  had 
a  perfect  right  to  dispose  of  it  as  she  pleased.  And  the  ques- 
tion then  is,  How  far,  if  at  all,  did  she  devest  herself  of  the  es- 
tate, or  of  her  disposing  power  over  it,  by  the  deed  of  settle- 
ment ?  In  my  judgment,  it  would  require  plain  and  expres' 
words  to  authorize  the  conclusion,  that  she  meant  to  lock  u] 
her  property,  or  to  tie  her  own  hands  in  the  use  of  it,  or  t 
restrict  herself  in  the  mode  of  disposing  of  it.  The  specific/ .- 
tion  that  she  might  dispose  of  it  by  deed,  or  by  taill,  affords  no 
necessary  implication,  that  she  might  not  do  it  in  any  otiier 
mode  common  to  every  proprietor.  The  specification,  '  by 
deed"  was  probably  made  with  a  view  to  her  real  estate  f  «ly, 
and  may  be  deemed  to  have  been  inserted  at  the  instance  of 
the  husband ;  because  it  contains,  perhaps,  an  implied  stipula- 
tion, that  she  should  not  execute  a  deed  without  ^^  his  concur- 
rence" And  the  specification,  "  by  will"  was  inserted  to  re- 
move all  doubt  as  to  her  right  to  dispose  of  her  property  in 
that  mode,  " without  her  husband's  consent"  If  the  terms  of 
the  instrument  imposed  any  restriction  on  her  disposing  power 
it  was  in  favor  of  her  husband,  merely,  to  wit,  that  she  should 
do  it  by  deed,  with  *the  concurrence  of  her  husband;  but  if  it 
be  considered  as  a  stipulation  in  his  &vor  only,  then  it  follows, 
that  he  may  waive  it,  at  his  pleasure ;  which  he  has  done. 

That  she  meant  no  more  than  to  deprive  her  husband  of  his 
marital  rights,  in  regard  to  her  property,  I  think  is  evident 
from  the  very  appropriate  words  in  which  she  has  expressly 
declared  her  intention ;  to  wit,  "  to  the  end,  that  the  same  (her 
property)  should  not  be  subject  to  the  control,  debts,  inter- 
meddlings, or  engagements  of  her  husband ;  but  should  be  to 
her  only  use,  benefit,  and  disposal."  She  was  a  widow,  with- 
out children,  and  at  a  time  of  life  which  forbade  the  prospect 
of  her  having  any  ;  living  in  a  fiishionable  style,  with  a  handsome 
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IN  ERROR,  fortane,  and  knowing  that  her  intended  husband  had  little  or 
ALBANY     ^^  property ;  and  it  would,  indeed,  have  been  very  extraordi- 

Jaauarv,  isio.  nary,  if  she  had  designed  to  limit  herself  in  the  use  and  enjoy- 

^"-^^^^jj^^"^  ment,  or  in  the  mode  of  disposing  of  her  own  property ;  and, 
V.  least  of  all,  ought  we  to  presume,  that  she  meant  to  restrict 

"t""*l^'"    herself,  as  to  the  measure  or  the  manner  of  her  bounty,  towards 

Church,      the  man  who  was  to  become   the  partner  of  her  joys  and 

her  sorrows.     In  plain  truth,  she  meant  that  he  should  be  put 

upon  his  good  behavior ;  and  that  her  liberality  and  confidence 

should  be  regulated  by  bis  merits  as  a  husband. 

My  conclusion,  therefore,  is,  that  the/tM  dup^ncndi^  retained 
by  Mrs.  Jaque*  over  her  separate  estate,  by  virtue  of  the  deed 
of  settlement,  was  absolute  and  entire ;  and  that  she  had  a 
right,  and  was  competent,  not  only  to  dispose  of  that  property 
for  her  own  use  and  pleasure,  but  to  supply  the  wants  of  her 
husband  from  that  fund,  and  to  give  him  such  parts  of  it  as 
she  chose,  in  the  same  manner  as  she  might  have  done,  if  he 
had  not  been  her  husband.  With  this  difference  only,  that, 
as  between  husband  and  wife,  courts  will  scrutinice  the  transac- 
tion with  a  jealous  eye,  in  order  to  protect  the  wife  against  un- 
due influence.  And  here,  with  great  deference  to  his  honor  the 
chancellor,  and  to  Sir  it.  P.  Ardefi,  Lord  Loughborough^  and 
Lord  Eldotiy  I  cannot  forbear  to  remark,  that  they  appear  to 
lay  more  stresf  on  ihemode  of  mppointment  by  the  wife,  than  a  due 
regard  to  her  security  demands.  It  is  difhcult  for  me  to  per* 
ceive  why  the  undue  influence  of  the  husband  may  not  be  as 

1^  *  590  J      easily  *and  as  successfully  exerted,  by  inducing  the  wife  to 

sign  a  deedy  as  in  procuring  parol  gifts  or  appropriations  by 

her.     For  it  must  be  remembered,  that  such  a  deed  of  appoint- 

'  ment  by  a  feme  covert  of  her  separate  estate,  requires  no  judu 

cial  examination  as  to  her  freedom  of  will. 

From  the  evidence  as  to  the  life  and  conduct  of  the  appel- 
lant, John  D.  Jaque9,  in  the  character  of  a  husband,  I  think  it 
due  to  him  to  say,  that  he  sustained  that  character  in  a  creditable 
manner.  His  conduct  towards  his  wife  appears  to  have  been 
kind  and  faithful ;  and,  in  the  charge  and  management  of  hei 
property,  so  far  as  it  naturally  devolved  up<Hi  him  as  her  agent, 
he  conducted  her  affairs  with  prudence  and  discretion.  His 
neighbors  and  oomestics  have  been  called  to  disclose  his  most 
unguarded  words  and  actions,  in  relation  to  his  wife  and  b^ 
property ;  and  few  men,  indeed,  could  bear  such  an  inquisition 
as  he  has  been  subjected  to,  with  less  disparagement.  From 
the  charge  of  prodigality,  he  stands  p^ectly  acquitted ;  the 
allegation  of  embezzlement  is  not  proved,  and  I  see  not  the 
slightest  evidence  of  coercion,  restraint,  or  undue  influence  by 
him  over  the  disposing  power  of  his  wife.  The  case  shows, 
that  she  lived  after  the  marriage  as  she  had  been  accustomed 
to  do  before,  in  a  style  corresponding  to  her  fortune ;  that  little 
more  than  the  ineome  of  her  estate  was  exhausted,  by  all  lier 
expenses  and  liberality.  She  died  without  iss«ie,  and  devised 
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one  third  of  her  estate  to  her  husband,  one  third  to  distant 
relatives,  and  one  third  to  her  church.  This  final  distribution 
of  her  bounty,  while  it  evinces  her  gratitude  and  affection  for 
her  husband,  also  shows  the  independent  exercise  of  her  dis* 
posing"  power.  The  important  fact,  that  she  retained  the  set- 
tlement deed  in  her  own  possession,  without  ever  complaining 
to  her  trustee,  or  claiming  any  protection  from  him  under  it, 
although  he  constantly  resided  in  her  nei^borhood,  is  strong 
evidence  of  the  propriety  of  her  husband's  oooduct,  and  of  her 
assent  to  his  acts  in  relation  to  her  property.  She  seems  to 
have  treated  the  deed  of  settlement  as  a  weapon  or  a  shield, 
which  she  kept  in  reserve,  but  which,  happily,  she  never  found 
occasion  to  use. 

**!  am,  accordingly,  of  opinion,  that  there  is  no  jtist  distinc- 
tion between  the  income  of  her  estate,  or  the  interest  on  her 
securities,  and  the  estate  or  prindpal  from  which  that  income 
and  interest  arose,  in  regard  to  her  power  of  disposal.  Being 
mistress  of  her  own  fortune^  she  had  as  p^fect  a  right  to  give 
it  to  her  husband,  or  to  the  church,  by  a  voluntary  act  in  her 
lifetime,  as  to  do  it  by  her  will.  As  to  the  mode,  she  was 
subject  to  the  general  law  for  transferring  property. 

In  regard  to  that  part  of  the  decree  which  relates  to  the  lots 
of  ground  bound  by  the  mortgage  and  judgment  which  the 
wife  held  against  Chri$timn  M.  Htyl^  the  answer  of  the  appel- 
lant avers,  that  those  securities  were  placed  in  his  hands  by  his 
wife,  with  full  knowledge  of  the  prior  encumbrances  which  had 
been  purchased  up  by  him ;  that  she  desired*  him  to  do  the 
best  he  could,  and  to  apply  the  proceeds,  both  principal  and 
interest,  towards  family  expenses, and  the  repairs  of  her  estate; 
that,  accordingly,  upon  the  foreclosure  and  sale,  he  purchased 
in  the  mortgaged  premises,  and  took  a  deed  to  himself,  dis* 
counting  the  price  from  the  sum  due  on  the  securities ;  and 
that  he  advanced  his  own  money  to  an  equal  amount,  in  lieu 
thereof,  toward  the  support  of  the  family,  pursuant  to  his  wife's 
directions. 

Robert  Jaqucs,  a  witness  for  the  appellant,  John  D.  Jaques, 
confirms  that  allegation ;  and  he  fiirther  testifies,  that  during 
the  last  illness  of  Mrs.  Jaques,  he  was  requested  by  her  to 
draw  a  deed  of  trust,  disponng  of  her  real  estate,  ^^  on  which 
occasion  she  told  him,  that  the  Heyl  property ^  meaning  the 
lots  covered  by  the  mortgage  and  ludgment  aforesaid,  and 
which  had  been  bougiit  in  by  John  J9.  Jaques  under  the  fore- 
closure, and  under  the  arrangement  made  on  that  occasion, 
belonged  to  her  huril>and,  into  whose  hands  she  had  put  all 
her  claims  against  said  Heyl;  and  that  the  proceeds  thereof 
had  been  expended  by  him  in  support  of  her  fiunily,  and  in 
expenses  relating  to  her  property ;  and  that  she  had  nothing 
to  do  with  the  aforesaid  property  of  said  Heyl"  Margaret 
/Quart's  testimony  confirms  that  of  Robert  JaqueSy  as  to  aR 
Uiose  facts ;  and  these  admissions  of  Mrs.  Jaques,  of  the  title 
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LV  ERROR,  of  her  husband  to  those  lots,  and  *that  he  had  accounted  to 
ALBANY     ^^^  satisfaction  for  the  price  of  them,  is  evidence  that  she  had 

ianuaiy,  isio.  authorized  and  ratified  his  acts,  and  rebuts  the  equity  now 

^"^^^^^^^  claimed  as  to  those  lots. 

V.  I  think  the  evidence  is  insufficient  to  show,  that  the  renevi'al 

EpifcoFAL  ^^  ^^^  \e9Lse  for  the  lot  in  Murray  strecty  in  the  name  of  John 
Chdrch.  D.  Jaquesy  was  procured  by  the  money  of  his  wife.  The  fact  is 
denied,  and  the  proof  rests  on  vague  surmise.  But  if  it  were 
so,  then  the  acknowledgments  of  Mrs.  J^^^*  ^^  evidence,  that 
he  had  accounted  to  her  satisfaction.  Tne  subsequent  sale  of 
that  leasehold  estate  by  John  D.  to  Robert  Jaquesy  therefore, 
stands  unimpeached,  and  subject  to  no  trust. 

There  is  no  doubt  of  the  rule,  that  a  trustee,  without  the 
previous  consent  of  his  cestui  que  trust,  cannot  speculate  for 
his  own  benefit,  by  purchasing  with  the  trust  funds.  Such 
purchases  enure  to  the  benefit  of  the  cestui  que  trust.  But  this 
means  no  more  than  that  the  cestui  que  trust  may,  at  his  elec« 
tion,  either  affirm  such  speculating  purchase,  and  charge  his 
trustee  with  the  money  so  expend^,  or  he  may  insist  on  hold- 
ing the  land  for  his  own  benefit,  and  credit  his  trustee  for  the 
price  paid. 

A  view  of  the  whole  evidence  in  this  case,  I  think,  warrants 
the  conclusion,  either  that  Mrs.  Jaques,  when  she  placed  those 
securities  in  the  hands  of  her  husband  for  collection,  agreed 
that  he  might  purchase  in  the  mortgaged  lots  for  his  own  bene 
fit,  accounting  to  her  in  family  expenses  for  the  price  ;  or  that 
subsequent  to  the  purchase  by  the  husband,  as  her  agent,  and 
with  a  full  knowledge  of  the  transaction,  she  elected  to  affirm 
the  sale  to  her  husband,  for  his  own  benefit,  and*  thereby 
waived  her  claim  to  the  lots  as  cestui  que  trust.  Upon  either 
supposition,  the  equity  now  claimed  in  regard  to  those  lots  is 
rebutted. 

If  a  married  woman  be  permitted  under  a  settlement  to  act 
as  a  feme  sohy  in  regard  to  her  property,  it  is  perfectly  reason- 
able that  her  acts,  declarations  and  confessions,  freely  made, 
should  be  allowed  to  have  the  same  effect  in  regard  to  the 
rights  and  interests  of  others,  as  if  she  were  in  reality  a  feme 
•me.     Here  it  is  proved  by  two  witnesses,  that  Mrs.  Jaques  de- 

^  393  ]  livered  the  bond  and  mortgage,  &c.  to  her  husband,  *and  told 
him  to  do  the  best  he  could  with  them,  and  to  apply  the  avails 
towards  the  support  of  the  femily,  and  in  repairs  and  improve- 
ments of  her  estate;  and  that  she  afterwards  pointedly  ac- 
knowledged that  he  had  foreclosed  the  mortgage,  and  had 
purchased  in  the  lots  for  himself;  and  that  he  had  accounted 
to  her  for  the  avails  of  those  securities  in  a  satisfitctory  man- 
ner ;  that  the  lots  belonged  to  her  husband,  and  she  had  no 
claim  to  them.  Now,  suppose  they  had  not  been  husband  and 
wife,  and  the  same  fiicts  had  occurred  between  them,  could 
there  be  a  doubt  that  she,  and  all  persons  claiming  under  her, 
would  be  barred  of  any  claim  to  those  lots  ? 
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Several  witnesses  swear,  that  she  repeatedly  declared  that  in  error. 
her  household  establishment,  and  all  her  family  expenses,  were    albany 
supported  and  paid  out  of  her  estate,  according  to  the  mutual  Janaary,  isio. 
understanding  between  herself  and  her  husband  previous  to 
tlieir  marriage.     And  this  arrangement,  so  probable  and  so 
reasonable,  accords  with  all  her  subsequent  life  and  conduct    Methodmt 
It  is  true,  that  such  an  agreement  was  revocable  at  her  pleasure ;     Chuiich. 
and  if  she  had  insisted  upon  her  strict  legal  rights,  her  husband 
was  bound  to  maintain  her,  at  his  own  expense,  but  certainly  not 
in  such  a  style  as  she  chose,  and  had  been  accustomed  to. 

His  honor  the  chancellor  says,  "  The  defendant  ought  to 
be  precluded  by  his  deed  of  settlement,  from  claiming  any  part 
of  his  wife's  estate,  founded  on  any  parol  agreement  or  gift  of 
the  wife,  and  he  sets  up  no  other :"  and  ^^  to  allow  the  husband 
to  set  up  contemporary,  or  subsequent  parol  agreements,  con- 
fessions, or  gifts,  would  be  allowing  him  to  contradict  and  de- 
feat the  setuement."  This  was  a  proper  inference  and  deduc* 
tion  from  the  rule  of  equity  and  principle  of  construction 
adopted  by  the  chancellor ;  to  wit,  that  ^'  her  disposition  of 
the  property  was  to  be  by  deed,  in  concurrence  witii  her  hus- 
band, or  by  will  without  it ;  and  that  her  receipts  were  to  be 
alone  sufficient  discharges,  from  time  to  time,  of  her  title  io 
the  rents,  issues,  and  profits."  But  constrained,  as  I  am, 
to  differ  in  judgment  from  his  honor  the  chancellor,  in  that 
cardinal  principle  and  *rule  of  construction,  the  natural  conse-  [  *  594  | 
quences  of  his  position  on  that  point  do  not  stand  in  my  way. 
[f,  as  I  contend,  the  wife  had  an  unlimited  disposing  power 
over  her  separate  estate,  with  the  single  qualification  that,  per- 
haps, she  could  not  convey  her  interest  in  her  lands  without 
the  concurrence  of  her  husband,  then  it  follows,  that  there  is 
no  repugnance  between  her  "  parol  agreements,  confessions, 
or  gifts,"  and  the  deed  of  settlement ;  nor  do  they  '^  contra- 
dict or  defeat "  that  settlement.  The  appellants  claim  under 
her  as  a  feme  sole ;  and  all  the  admissions,  parol  agreements, 
and  gifts,  which  she  was  competent  to  make,  are  obligatory 
upon  them.  She  had  power  to  consent,  by  parol,  that  her 
husband  should  not  only  receive  her  income,  but  also  collect 
her  debts ;  and  when  the  moneys  were  in  his  hands,  she  had 
an  equal  right  to  direct,  by  parol,  the  application  of  them  to 
the  support  of  the  family  ;  to  the  payment  of  debts  due  from 
her ;  or  she  might,  in  the  same  manner,  ^ve  the  money  to  him 
or  to  whom  she  pleased ;  and  after  such  application  was  actu- 
ally made,  those  acts  were  irrevocably  binding  on  her,  and 
all  claiming  under  her.  She  had  as  perfect  a  right  to  give 
money  to  her  husband,  as  to  ^ve  it  '^  for  building  a  church  at 
RahtoayJ^  Such  gifts  were  perfected  by  delivery  only  ;  and 
ner  admission  that  she  made  such  gifts  or  appropriations,  is  as 
valid  in  the  one  case  as  in  the  other. 

My  opinion,  therefore,  is,  that  the  decree  ought  to  be  reversed. 
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This  being  the  opinion  of  a  majority  of  the  court,  (Austin, 
Notes,  and  Swart,  Senators,  dissenting,)  it  was  thereupon 
''ordered,  adjudged  and  decreed  that  the  dtcretal  order 
made  by  his  honor  the  chancellor,  in  this  cause,  on  the  27tfa 
day  of  June^  1815,  be  reversed,  sofar  as  the  same  declares  and 
decrees  that  the  freehold  estate,  situate  adjoining  to  fVarren 
street  in  the  city  of  Neto^Yorky  mentioned  in  the  pleadings  in 
this  cause,  the  title  to  which  stands  in  the  name  of  the  said 
John  JD.  Jaquesy  which  title  he  acquired  from  a  master  in 
chancery,  in  consequence  of  a  sale  thereof  under  a  decretal 
order  of  the  said  Court  of  *Chancery,  founded  on  a  mortgage 
thereof,  given  by  one  Christian  M.  tieyl^  in  the  pleadings  for 
that  purpose  mentioned ;  and,  also,  the  leasehold  estate  situate 
adjoining  Murray  street,  in  the  city  of  New^York,  the  title  to 
which  stands  in  the  name  of  the  said  Robert  Jaques,  and  which 
title  was  acquired  from  the  said  John  JD.  Jaquee,  by  assignment, 
as  in  the  pleadings  mentioned,  respectively,  of  right  belonged 
to  Mary,  late  wife  of  the  said  John  D,  James,  at  her  death ; 
and  that  the  said  last-mentioned  estates  of  right  belong  and 
are  distributable,  according  to  a  certain  deed  in  the  pleadings 
mentioned,  to  the  said  Robert  Jagucs,  on  the  92d  of  September 
1812,  and  the  last  will  and  testament  <^  the  said  Mary  ;  and 
that,  for  the  purpose  of  such  distribution  of  the  aforesaid  estates 
respectively  among  the  respondents  and  the  appellant,  John 
D.  Jaquesy  according  to  their  respective  rights,  under  the  said 
deed,  to  the  said  Robert  Jaques,  of  the  12th  of  September,  1818, 
and  the  said  last  will  and  testament  of  the  said  Mary,  late  the 
wife  of  the  said  John  JD.  Jaques,  the  moneys  arising  fix>m  the 
sale  thereof,  under  and  by  virtue  of  the  said  decretal  order, 
and  deposited  with  the  assistant  register  of  the  said  Court  of 
Chancery,  should  remain  with  him,  to  abide  the  further  order 
of  the  said  Court  of  Chancery  relating  thereto:  And  this  court 
doth  declare  and  adjudge  that  the  said  moneys  of  right  belong 
to  the  said  John  JD.  Jaques,  and  do  decree  and  order  that  the 
same  be  forthwith  paid  to  him  as  his  own  proper  moneys :  And 
it  is  further  decreed,  declared  and  adjudged  that  the  said 
John  JD.  Jaques  is  not,  and  ought  not  to  be,  accountable  to  the 
executors  of  the  said  Mary  Jaques,  for  any  part  of  the  debts 
which  were  due,  by  the  said  Christian  m.  Heyly-  to  the  said 
Mary,  as  in  the  pleadings  mentioned :  And  it  is  further  or- 
dered, adjudged  and  decreed  that  the  said  decretal  or-- 
der  be  reversed,  so  far  as  the  same  orders  and  decrees  the  said 
John  JD.  Jaques  to  account  with  the  respondents  for  the  rents 
and  profits  of  the  said  real  estate,  adjoining  Warren  street^ 
from  the  1st  of  March,  1810,  the  time  when  he  took  a  Citle  for 
the  same  from  a  master  in  chancery,  as  mentioned  in  the 
pleadings  in  this  cause ;  Atid  so  far  as  the  same  orders  and  d^ 
crees  the  said  *John  JD.  Jaques  and  Robert  Jaques  to  account, 
respectively,  for  the  rents  and  profits  of  the  said  leaaehold  e»* 
tate  situate  adjoining  Murray  street,  standing  in  the  name  of 
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the  defendant  Robert  Jaques,  from  the  day  last-mentioned,  ac-  IN  ERROR. 
cording  to  the  time  they  shall  respectively  have  been  in  posses-     albany 
sion  or  in  the  receipt  of  the  rents  thereof;  and  abo  so  far  as  the  January,  i%^ 
said  decretal  order  orders  and  decrees  that  in  relation  to  the 
said  freehold  and  leasehold  estates  adjoining  Warren  street  and 
Murray  street,  the  said  John  D.  Jaques    and  Robert  Jaotus    Mkthodist 
should  be  allowed,  respectively,  for  all  allowances  by  them     CHi;KCH. 
made  thereon,  which  are  of  a  nature  to  be  permanently  useful, 
or  increase  the  value  thereof;  and  also  so  far  as  the  said  de- 
cretal order  decrees  and  orders  that  the  said  John  D.  Jaques 
shall  not  have  any  allowance  for  expenditures  in  the  mainten- 
ance of  the  said  Mary^  her  family  or  equipage,  during  the  time 
she  was  the  wife  of  the  said  John  D.  Jaques ;  and  also  so  far 
as  the  same  directs,  that  in  taking  the  account  therein  directed 
of  the  personal  estate  of  the  said  Mary^  the  said  John  D,  Jaques 
shall  not  be  charged  with  sums  received  as  interest  or  dividends 
arising  from  the  said  Mary^s  personal  estate,  during  her  life, 
unless  where  the  said  John  D.  Jaques  shall  show  himself  entitled 
thereto,  as  hereinafter  directed   and   decreed.     But   that   in 
taking  the  said  account  hereafter  to  be  taken,  the  said  John  D, 
Jaques  be  charged  with  all  the  personal  estate,  as  well  princi- 
pal sums  as  interest  moneys  and  dividends  received  by  him 
from  her  personal  estate. 

And  it  is  further  ordered,  adjudged  and  decreed  that 
the  decretal  order  made  in  this  cause,  by  the  said  Court  of  Chan- 
cery, on  the  5th  day  of  October y  1915,  be  reversed,  in  all  its 
parts  and  directions,  except  so  far  as  the  same  orders,  adjudges 
and  decrees  that  the  said  leasehold  premises  adjoining  Murray 
street^  in  the  city  of  New -York,  should  not  be  sold  as  in  the 
first-mentioned  decretal  order  directed,  which  said  so  excepted 
direction  is  hereby  affirmed.  And  it  is  further  ordered,  ad- 
judged and  decreed  that  the  said  first-mentioned  decretal 
order  of  the  27th  day  of  June^  in  the  year  1815,  be  varied  and 
modified,  so  far  as  that  the  said  John  u,  Jaques  may  be  obliged 
to  account  for  *the  rents  and  profits  of  the  real  estate  situate  [  "*  597  ) 
at  the  corner  of  Broadway  and  Reed  street^  only  according  to 
the  value  of  the  same  to  him,  as  a  personal  residence,  under  the 
circumstances,  that  he,  and  the  said  Robert  Jaques,  were  re- 
strained by  an  injunction  in  this  cause  from  letting  the  s€une ; 
and  that  the  same  must  have  remained  unoccupied,  if  he  had 
not  occupied  the  same  ;  And  that,  in  taking  the  account  of  the 
personal  estate  of  the  said  Mary,  the  said  John  D.  Jaques  shall 
not  be  charged  with  the  moneys  received  by  him  for  the  lease- 
hold estate,  in  fVarren  street,  sold  under  the  mortage  of  the  said 
^Christian  M.  H'yl,  and  purchased  by  or  for  Jvilliam  fVilmcr- 
dingy  in  the  pleadings  in  this  cause  mentioned ;  and  the  said 
John  JD.  Jaques  shall  be  allowed  for  all  moneys  over  and  above 
the  said  debts,  which  were  due  from  the  said  Christian  ML 
Heyl,  to  the  said  Mary,  and  expended  by  them  at  the  desire  of 
the  said  Mary,  or  for  necessary  reparations  to  any  part  of  her 
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IN  ERROR,  estate,  or  for  the  support  and  maintenance  of  the  said  JHarjr, 
ALBANY     ^^^  family  estabUsfament,  or  equipage,  during  the  time  she  was 

January,  i»fo.  the  Wife  of  the  said  John  JD.  Jaques ;  and  aUoy  for  all  moneys 

^"^^""^'"'^^  which,  from  the  fiicts  or  circumstances  connected  with  the  same, 
^V.^  it  shall  appear,  and  be  considered ,  by  the  said  Court  of  Chancery, 
^■j^oDisT  that  the  said  Mary  intended  as  a  donation  from  her  to  him,  the 
Chvrcu.  said  JoAn  X).  Jaques.  And  it  is  further  ordered,  adjudged 
and  DECREED  that  the  said  decretal  order  of  the  27th  day  of 
Juney  1815,  be  affirmed,  as  to  all  matters  not  herein  and  hereby 
reversed  or  varied :  And  it  is  further  ordered,  adjudged 
and  decreed  that  the  accounts  heretofore  taken  in  this  cause 
be  rectified  and  varied,  both  as  to  the  principal  and  interest, 
conformably  to  this  decree :  and  that,  in  all  other  respects,  the 
same  stand  confirmed ;  but  that,  for  so  varying  and  rectifying 
the  said  accounts,  the  parties  in  this  cause  shall  respectively  be 
at  liberty  to  charge  and  discharge,  as  is  usual  in  taking  of 
accounts  before  a  master ;  and  that  the  master  to  whom  the 
accounts  shall  be  referred,  shall  have  the  powers  for  that 
purpose  specified  and  set  forth  in  the  said  first-mentioned 
decretal  order  of  the  27th  day  of  June ^  1815. 

[  *  598  ]  *And  it  is  further  ordered,  adjudged  and  decreed  that 

the  final  decree  made  by  the  Court  of  Chancery,  on  the  15th 
day  of  Juncy  1818,  be  reversed,  and  that  the  question  of  costs 
in  the  said  Court  of  Chancery,  and  all  further  directions  as  to 
the  final  decree  in  this  cause,  be  referred  back  to  the  said  Court 
of  Chancery.  And  it  is  further  ordered,  adjudged  and  de- 
creed that  this  cause  be  remitted  to  the  Court  of  Chancery,  to 
the  end  that  the  said  court  may  act  therein  as  may  be  just  and 
proper. 

Decree  of  reversal  accordingly,  (a) 

(a)  In  thii  cbm,  (3  /oAiw.  Ck.  Rep.  77.^  tbe  chancellor  went  into  a  foil  ez- 
ammation  of  the  oecisions  of  the  English  chancery,  on  the  question,  how  fax 
the  wile  was  to  be  conridered,as  B,feme  soiCf  in  regard  to  her  separate  propeilj 
settled  to  her  separate  use ;  and  be  concluded  that  the  Engiisk  decisions  were 
so  floating  and  contradictory,  as  to  leave  the  court  here  at  liberty  to  adopt  the 
true  principles  of  these  settlements,  which  he  stated  to  be  that  tne  wife,  as  to 
her  separate  property,  is  to  be  deemed  a/niie  sole  sub  mode  only,  or  to  the  ex- 
tent of  the  power  clearly  given  by  the  settlement  That  her  incapacity  is 
general,  and  the  exception  was  to  be  taken  strictly,  and  to  be  shown  in  every 
^  case,  because  it  is  a^nst  the  general  policy  and  immemorial  doctrine  of  the 
law,  that  the  intention  was  to  govern,  and  to  be  collected  from  the  terms  of 
the  instrument ;  and  her  power  of  disposition  mutt  be  exercised  according  to 
the  mode  prescribed  in  the  deed  or  will,  under  which  she  becomes  entitled  to 
the  property.  That,  therefore,  when  she  has  a  power  of  appointment  by  toUlf 
she  cannot  appoint  hy.d^sd;  nor,  when  she  is  empowered  to  appoint  by  iteoii, 
is  the  g[iving  a  bonij  note,  or  parol  promise,  without  reference  to  the  property, 
or  making  a  paroii  gift,  such  an  appointment ;  nor,  when  it  is  said,  in  tne  settle- 
ment, that  she  is  to  receive  from  tne  trustee  the  income  of  her  property,  as  it 
may,  from  time  to  time,  become  due  by  anltWpoiion,  dispose,  at  oace  of  the 
whole  income.  But  the  decision  of  the  Court  of  Errors,  in  this  laae,  does 
not  confirm  these  restrictions,  further  than  they  are  specified,  in  'vnress  and 
positive  terms  in  the  deed  of  settlement  1  Jokns.  Dig.  260.  Bee  ^s»  UiaXk 
T.  Kenmy  3  Cotttsti's  Rep,  690. 
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CONTAINED  IN  THE  flBVENTSENTH  TOLUMX. 


A. 


ACCORD   AND  SATISFACTION. 

1.  Though  a  promise  by  words  may 
be  discharged  by  j^arol  before  it  is 
broken,  yet  an  agreement,  on  an 
adequate  consideration,  to  pay  a 
certain  sum,  cannot  be  discharged 
by  an  agreement  to  receive  a  leas 
sum.     Seymour  v,  BUniurn,      109 

2.  An  agreement  without  a  seal  can- 
not operate  as  a  reUase ;  and  if  the 
consideration  is  merely  nominal,  it 
cannot  operate  ajs  an  accord  and 
satisfaction.  ib. 

ACTION. 

I.  When  a  cause  of  Action  accrues, 
11.  Commencement  of  Action* 

I.  When  a  cause  of  Action  accrues. 

The  defendant,  in  consideration  of  25 
dollars,  promised  to  indemnify  the 
plaintiff,  (who  had  subscribed  tp 
pay  a  certain  sum  annually  to  the 
trustees  of  a  religious  society,  for 
the  support  of  a  minister,)  against 
any  claim  arising  from  his  sub- 
scription ;  the  plaintiff  having  been 
sued  for  his  subscription,  and  a 
judgment  recovered  against  him 
for  5  dollars  and  43  cents,  brought 


an  action  against  the  defendant,  to 
recover  the  damages:  Held,  that 
the  contract  of  indemnitywas  broken 
as  soon  as  the  plaintiff  was  sued 
on  his  subscription,  and  that  he 
might  maintain  an  action  against 
the  defendant,  without  proving  an 
actual  payment  of  the  money ;  as 
the  judgment  against  him  fixed  the 
amount  he  was  to  pay,  and  was 
the  proper  measure  of  the  damages 
which  he  was  entitled  to  recover 
of  the  defendant     Conkeyv.  Hop^ 

113 


Vide  Assumpsit,  II.  8.    Dower,  2,  3. 

II.  Commencesnent  of  Action. 
Vide  Sheriff. 
Limitation  of  Actions,  vide  Limitation. 

ACTION  ON  THE  CASE. 

I.  NegUgence. 
IL  Nuisance. 

I.  Negligence, 

1.  Where  the  plaintiff^  in  an  action 
on  the  case,  declares,  that  the  de- 
fondant,  contriving^  and  maUciouS' 
fy  intending,  to  injure  and  aggrieve 
&»  plaintiff,  dug  up  the  aoif  of  a 
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contiguous  lot,  whereby  the  foun- 
dation waJJ  of  the  plaintiff's  house 
was  injured,  6lc.  evidence  of  negU" 
gence  on  the  part  of  the  defendant 
will  support  the  declaration ;  the 
allegation  of  malice  being  immate- 
rial, as  it  might  be  struck  out,  as 
surplusage,  and  there  still  be  left  a 
good  cauae  of  action.  Ponton  v. 
Hottand,  92 

2  A  person  building  a  house  contig- 
uous to,  and  adjoining  the  house 
of  another,  may  lawfully  sink  the 
foundation  of  his  house  below  the 
foundation  of  his  neighbor's  house, 
and  is  not  liable  for  any  conse- 
quential damage,  provided  he  used 
due  care  and  diligence  to  prevent 
any  injury  to  the  house  of  the  other. 

lb. 

3  No  civil  action  will  lie  against  an 
overseer  of  highways^  at  the  suit  of 
an  individual,  for  an  injury  which 
he  has  sustained  in  consequence  of 
the  neglect  of  the  overseer  to  keep 
a  bridge  in  repair.  Barileii  v. 
Crozier^  in  error.  439 

4  Nor,  it  seemSf  will  such  action  lie 
against  the  commissioners  of  kigh- 
ways,  though,  if  a  private  action 
would  lie  at  ail,  it  would  be  against 
them.  t6. 

5.  The  party  injured  in  consequence 
of  a  bridge  being  broken,  or  out  of 
repair,  can  sue  only  for  the  penalty 
imposed  by  the  statute,  (sess.  36. 
ch.  36.  2  N.  R.  L.  270.)  for 
each  neglect  or  breach  of  duty,  ib, 

6.  If,  however,  a  private  action  would 
lie  at  the  suit  of  the  person  injured 
by  a  bridge  out  of  repair,  it  must 
be  on  the  statute  ;  and  the  declara- 
tion ought  to  state  specially  the 
cause  of  action  arising  under  the 
statute,  and  every  fact  requisite  to 
enable  the  court  to  judge  whether 
there  has  been  a  breach  of  duty.    t6. 

7.  It  is  not  enough  to  state  generally, 
that  the  defendant  was  an  overseer 
of  highwayis,  and  wilfully  neglected 
his  duty,  and  suffered  the  bridge  to 
remain  out  of  repair,  whereby  the 
plaintiff's  horse  fell  through  and 
broke  his  leg,  dtc.  t6. 
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8.  Such  a  declaration  is  not  aided  bj 
a  verdict ;  for  though  a  title  defect- 
ively set  forth  may  be  cured  by  a 
▼erdict ;  yet  a  verdict  will  not  cure 
a  total  defect  of  title.  ib, 

II.  Nmisanee. 

9.  Where  several  owners  of  miU^^eats 
on  a  stream  of  water,  have  a  com- 
mon and  equal-  right  to  the  use  of 
the  water,  though  no  action  lies 
against  the  owner  of  the  mill  above, 
for  the  damage  which  the  owner 
of  the  mill  below  may  incidentally 
suffer  from  the  reasonable  use  of 
the  water  by  the  former,  for  his 
own  benefit,  yet  the  owner  of  the 
mill  above  has  not  an  unlimited 
right  to  use  the  water  as  he  pleases, 
or  to  stop  the  natural  flow  of  the 
stream,  so  as  to  destroy,  or  render 
useless  the  mills  below.  Merrii  ▼. 
Brinckerkoff  and  another,         3U6 

10.  And  if  the  owner  of  the  mill  above 
shuts  down  his  gate,  and  detains 
the  water  for  an  unreasonable  time, 
or  lets  it  out  in  such  unusual  quan- 
tities as  to  prevent  the  owner  of 
the  mill  below  from  using  it,  or  de- 
prives him  of  the  reasonable  and 
fair  participation  in  the  benefits  of 
the  stream,  he  will  be  answerable 
to  the  party  injured,  to  the  exteD' 
of  the  loss  thereby  sustained.       ik 

Vide  Fishery,  1. 

Action  qui  tarn,  dec.     Vide  Error,  1, 2 

Action  of  Ejectment    Vide  Ejectbient. 

Action  for  an  Escape.     Vide  Sheriff. 

AFFIDAVIT. 
Vttle  Practice,  1. 

AGENT. 

The  vessel  of  the  plaintiff  was  employed 
by  the  defendant,  a  captain  in  the 
navy  of  the  United  States,  in 
transporting  ordnance  and  military 
stores  of  tihe  United  Staits,  from 
Oswego  to  Sockets  Harbor,  during 
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the  late  war ;  and,  by  the  direction 
of  the  defendant,  was  sunk  in  the 
harbor  of  Oswego^  in  order  to  pre- 
.  vent  the  ordnance,  dtc.  from  falling 
into  the  hands  of  the  enemy,  who 
captured  Oswego^  and  raised  and 
carried  off  the  vessel,  &c.  Held^ 
that  the  defendant  was  not  answer- 
able to  the  plaintiff  for  the  value 
of  the  vessel  so  sunk  and  lost. 
Branson  v.  Woolsey,  46 

Vide  Foreign  Laws. 

ACtREEMENT. 

I.  Peffomumce, 
IL  Rescinding  an  Agreement, 

I.  Performance* 

I.  Where  an  executory  contract  has 
been  entered  into,  so  as  to  become 
binding  on  the  parties,  both  parties 
have  acquired  such  an  interest  in 
its  execution,  that  neither  of  them 
can  devest  the  other  of  his  right  to 
have  the  contract  fulfilled.  Skm" 
net  V.  White  and  others,  357 

2  And  if  one  of  the  parties  refuses  to 
proceed  further,  so  that  the  other 
is  disabled  from  performing  his  part 
of  the  cx>ntract,  it  is  a  violation  of 
the  contract,  for  which  the  party 
may  have  his  action  to  recover 
damages  against  the  one  who  has 
been  the  cause  of  the  non-execution 
of  the  contract  t6. 

Vide  Accord  and  Satisfaction,  1,  2. 
Chancery.    Fraud,  1,  2. 

Agreement,  how  discharged,  vide  Ac- 
cord and  Satisfaction. 

Illegal  agreement,  vide  Assumpsit. 

IL  Rescinding  an  Agreement, 

3.  Where  a  party  intends  to  abandon 
or  rescind  a  contract,  on  the  ground 
of  a  violation  of  it  by  the  other,  he 
most  do  80  promptly  and  decidedly, 
on  the  first  information  of  such 
breach.  BtNeven  and  others  v. 
Idvingttan  and  others,  in  error, 

437 


4.  If  he  negotiates  with  the  party, 
after  a  knowledge  of  a  breach  of 
the  contract,  and  permits  him  to 
proceed  in  the  work,  it  is  a  waiver 
of  his  right  to  rescind  the  contract. 


ij. 


AGRICULTURAL  SOCIETIES. 

Where  agricultural  sodtties  in  the 
counties  are  to  be  instituted,  in 
order  to  entitle  themselves  to  the 
sums  appropriated  by  the  act  of 
the  7th  of  April,  1819,  {sess.  4'X 
ch,  107.)  for  the  promotion  of  ag^ 
ricuUure,  d&c.  they  should  be  form- 
ed afler  due  public  notice  to  the 
inhabitants  of  the  coujUy  to  meet 
for  that  purpose.  Matter  of  the 
Agricultural  Society  of  Dutchess, 

87 

AMENDMENT 

1.  The  defendant  cannot  take  advan- 
tage of  a  defect  in  the  direction  of 
a  capias  ad  respondendum  afler  he 
has  appeared  to  it,  and  pleaded; 
the  defect  being  amendable.  Bron' 
son  V.  Earl,  03 

2.  A  record  in  which  a  judgment  was 
entered  for  the  defendant,  on  a 
plea  of  non  est  factum,  accompanied 
with  a  notice  of  special  matter  to 
be  given  in  evidence  at  the  trial, 
was  amended  by  striking  out  the 
judgment  and  entering  a  judgment 
of  nonsuit,  so  as  to  accord  with  the 
truth  of  the  case.     Lee  v.  Curt  is  f, 

86 

3.  Where  the  defendant  pleads  a 
special  plea,  to  which  the  plaintiff 
replies,  takes  issue,  and  gives  no- 
tice of  trial  at  the  next  circuit,  the 
defendant  cannot,  though  within 
twenty  days  after  service  of  the 
plea,  amend  it,  as  of  course,  under 
the  8th  rule  of  April  term,  1796. 
Squires  v.  MaUory,  3 

4.  Where  the  plaintiff,  in  an  action 
of  slander,  laid  his  damages  at 
1,000  dollars,  and  the  jury  found  a 
verdict  for  the  plaintiff,  for  4,350 
dollars,  the  court  refused  to  allow 
the  declaration  to  be  amended,  bf 
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iDcreafling  the  amount  of  damages 
alleged.     Curtis  v.  Lawrence^  111 

6.  The  court  may  allow  amendments 
in  actions  on  paud  statutes,  at  well 
as  in  other  suits.  JLaw^  q.  t.  v. 
Little,  346 

6.  But  where,  in  an  action  of  debt 
^t  tarn,  under  the  statute  for  pre- 
venting usury,  the  writ  which  had 
been  sued  out  in  due  time,  and 
sent  by  mail  to  the  sheriff  of  the 
county,  had  been  lost  or  miscarried, 
and  the  plaintiff,  supposing  it  to 
hare  been  served  and  returned, 
proceeded  to  file  his  declaration, 
d^c.  the  court  refused  to  allow  an 
aUcu  capias  to  issue,  as  grounded 
on  a  return  of  non  est  inventus  to 
the  former  writ,  or  to  allow  a  capias 
to  be  issued  and  filed  with  a  return 
of  non  est  inventus  endorsed  there- 
on, nunc  pro  tune,  ib. 

Amendment  of  written  instruments,  vide 
Chancery,  III.  5. 

APPEAL. 

An  appeal  from  a  final  decree  in  a  cause 
opens,  for  the  consideration  of  the 
Court  of  Errors,  all  prior  interlocu- 
tory orders  or  decrees,  in  any  way 
connected  with  the  merits  of  the 
final  decree.  Jaiques  v.  Trustees 
of  the  Methodist  Episcopal  Church, 

548 

Appeal  from  an  order  of  removal.  Vide 
Poor,  4. 

Appeal  from  a  Justice^s  Court,  vide 
Certiorari  to  a  Justice's  Court, 
2,3. 

Appeal  from  the  order  of  the  trustees 
of  Newburgh,  vide  Highway,  2,  3. 

Vide  Court  op  Errors. 


AUDITA  QUERELA. 

An  audita  querela  is  a  regular  suit,  in 
which  the  parties  may  plead  and 
take  issue,  dLc.     Brooks  v.  Hunt, 

434 
Vide  Court  of  Errors,  4. 
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ARREST. 

Where  the^r^m/  door  of  the  defendant's 
house  was  generally  kept  fastened ; 
and  the  usual  entrance  was  through 
the  back  door,  and  the  sheriflT  hav- 
ing entered  by  the  back  door  while 
it  was  open,  in  the  night,  broke 
oipeu  the  door  of  an  inner  room  io 
which  the  defendant  was  with  his 
family,  and  arrested  him,  the  arrest 
was  held  lawful.   Hubbard  v.  Mace, 

127 

ARREST  OF  SHIPS  OR  YESSELa 

The  act  (sess.  22.  c.  1.)  authorizing  tkt 
arrest  of  ships  or  vessels,  for  debts 
contracted  by  the  master,  owner,  or 
consignee,for  or  on  account  of  suck 
ships  or  vessels,  6lc.,  and  the  act 
(sess.  40.  c.  60.)  amending  the 
same,  extend  only  to  ships  or  ves- 
sels navigating  the  ocean^  or  at 
most,  such  as  sail  coastwise,  from 
port  to  port  A  ferry-boat,  plying 
across  a  river,  as  from  Niw^York 
to  the  Q^vposite  shore  of  New^ersey, 
is  not  liable  to  attachment  under 
these  statutes.  Birkbeck  v.  Hobo- 
ken  Horse  Ferry-Boats,  54 

ASSIGNMENT. 

1.  The  assignment  of  a  chose  in  action 
need  not  be  by  writing  under  seal : 
a  delivery  of  it,  for  a  valuable  con- 
sideration, is  sufficient.  Prescoit 
V.  HuU,  284 

Vide  Pleading,  I.  I. 

2.  P.  being  indebted  to  R.,  in  Fehrth 
anff  1799,  delivered  to  him  the 
bond  of  B.  as  collateral  se<iurity  for 
the  debt.  The  obligor,  in  1802, 
ofiered  R.,  as  the  only  means  in 
his  power,  to  pay  him  the  amount 
of  the  bond  in  land  at  a  certain 
price,  or  at  a  fair  valuation ;  which 
ofier  R.  refused  to  accept,  though 
P.  expressed  bis  readiness  to  accept 
the  offer ;  and  one  of  his  assignees 
(P.  having  become  a  bankrupt) 
offered  to  indemnify  R.  icH*  ai^y  loss 
which  might  arise,  on  a  fair  sale 
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of  the  lands,  if  he  would  accept  the 
offer :  B.  became  insolvent,  so  that 
the  debt  was  lost :  Held,  that  R., 
by  his  refusal  to  accept  the  offer 
of  payment  in  land  so  made  by  B., 
did  not,  under  the  circumstances 
of  the  case,  render  himself  liable 
for  the  amount  of  the  bond  to  P. 
or  his  assignees.  Rkinelander  v. 
Barrow  and  others,  in  error,      538 

Vide  Assumpsit,  II.  7.    Set-opp,  2. 

ASSUMPSIT. 

I,  What  consideration  toiU  support  an 

Assumpsit, 
[I.  Implied  Assumpsit. 

L  What  considertaion  will  support  an 

Assumpsit, 

1.  If  a  consideration  be  illegal,  it  will 
not  support  an  assumpsit.  Covenr 
try  V.  Barton,  142 

2.  As,  if  one  requests  or  directs 
another  to  do  an  act  which  he 
knows,  at  the  time,  will  be  a  tres' 
pass,  and  promises  to  indemnify 
him,  the  promise  is  void.  ib. 

3.  But  if  the  party  who  does  the  act, 
at  the  instance  or  command  of 
another,  does  not  know,  at  the  time, 
that  he  is  committing  a  trespass, 
the  promise  to  indemnify  is  valid. 

ib. 

4.  As  where  the  plaintiff,  being  order- 
ed out  by  the  overseer  of  highways 
to  work  on  a  certain  road,  was  or- 
dered by  the  overseer,  by  direction 
also  of  the  commissioner  of  high- 
ways, to  pull  down  and  remove  a 
turnpike-gate  and  fence,  erected  at 
the  intersection  of  the  road,  on 
which  the  parties  were  working, 
with  a  turnpike-road,  sof^Kraiiig  it 
to  be  a  nuisance^  aad  the  plaintiff, 
accordingly,  removed  the  gate  and 
fence,  on  the  promise  of  the  over" 
seer  to  indemnify  him ;  thid  was 
held  to  be  a  valid  promise,  on  which 
the  plaintiff  might  maintain  an  ac- 
ticm  to  recover  of  the  defendant  an 
indemnity,  for  what  he  had  been 
compelled   to  pay  on  a  judgment 


recovered  in  an  action  of  trespass 
against  him,  brought  by  the  7Wii- 
pike  Company,  whose  gate  had 
been  so  removed.  i6. 

5.  No  action  can  be  maintained  on  a 
promissory  note  given  for  tho  con- 
sideration money,  on  the  sale  of  a 
slave  contrary  to  the  statute.  Helm 
V.  MiUer,  296 

II.  Implied  A  ssttmpsit. 

6.  The  defendant  gave  to  the  plaintiff 
a  written  memorandum  of  items  of 
account,  at  the  bottom  of  which, 
he  promised  to  pay  to  the  plaintiff, 
or  order,  the  amount  specified, 
being  for  the  value  in  a  prote^'ted 
bill,  6oc.,  and  adding,  "the  above 
is  to  be  paid  out  of  my  one  half  of 
proceeds  of  provisions  and  lumber, 
addressed  to  Messrs.  H.  and  M.  nt 
B.,  6lc.  after  deducting  your  nr. 
count"  Held,  that,  whether  the 
writing  amounted  to  a  promissory 
note  or  not,  it  was  good  evidence 
to  support  a  count  on  an  insimul 
computassent.  Mbntgomerier.  Ivers, 

31 

7.  The  clause  providing  for  the  pay 
ment  oat  of  proceeds  of  provisions 
d&c.  was  a  qualified  cLssignment  of 
those  proceeds,  and  an  authority  ti 
H,  and  M,  to  apply  them  to  the 
discharge  of  the  plaintiff's  debt.  i6. 

8.  But  the  plaintiff  is  not  entitled  to 
recover  the  amount  of  the  defend- 
ant personally,  without  first  show- 
ing, either  that  there  was  no  such 
fund  as  the  one  designated,  or  that 
it  was  insufficient  to  pay  the  deLt, 
or  that  he  had  applied  to  the  hold- 
ers of  the  fund,  and  had  not  obtain- 
ed satisfaction  out  of  it  ih 

Vide  Limitation  of  Actions. 

ATTORNEY. 

Whether  an  attorney  is  sued  by  writ  or 
by  hiU,  he  is  equally  entitled  tc 
personal  service  of  the  declaration^ 
and  notices  of  all  subsequent  pro* 
ceedings.    Brown  v.  Childs,         I 

Vide  Evidence,  VI.  13. 
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AWARD. 

I.  Arbitrator  and  Umpire, 
[I.  When  an  Award  will  be  set  aside. 

I.  Arbitrator  and  Umpire. 

1.  Persoos  chosen  by  the  parties  to  a 
lease,  pursuant  to  an  agreement 
contained  in  it,  for  that  purpose, 
to  appraise  the  value  of  buildings 
erected  on  the  demised  premises 
during  the  term,  are  to  be  t^onsid- 
ered  in  the  same  light  as  arbitral 
tors^  and  their  appraisement  has 
the  same  force  and  effect  as  an 
award.  Van  Cortlandt  v.  Under^ 
hill,  in  error,  405 

2.  If,  by  tl)e  agreement  of  the  parties 
to  a  submission,  the  arbitrators 
have  power,  in  case  of  their  disa- 
greement, to  nominate  an  umpire, 
they  may  choose  the  umpire  before 
they  proceed  to  the  consideration 
of  the  matters  submitted  to  them. 

t6. 

Vide  Executors  and  Administratoks. 

1 1     IV/ien  an  Award  will  be  set  aside, 

:i.  If  arbitrators  refuse  to  hear  evi- 
dence pertinent  and  material  to 
the  controversy,  it  is  such  a  mis- 
conduct as  will  vitiate  the  award 
in  the  Court  of  Chancery.  Van 
Cortlandt  v.  Underkill,  406 

4.  As  where  persons  chosen  by  the 
parties  to  a  lease,  to  appraise  the 
value  of  the  mills  and  buildings 
erected  on  the  premises,  during 
the  term,  refused  to  hear  evidence 
offered  by  one  of  the  parties  of  the 
original  cost  of  the  buildings,  this 
was  hild  to  be  a  sqfiicient  cause 
for  setting  aside  the  award  or  ap- 
praisement. t6. 

5  So,  partiality  and  corruption  in 
either  of  the  arbitrators,  or  the 
suppression  and  concealment  of 
material  facts,  by  either  of  the  par- 
ties, if  the  knowledge  of  such  facts 
would  have  produced  a  different 
result,  are  sufficient  causes  for 
setting  aside  the  appraisement  or 
award.  %b. 
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6.  So,  it  seems,  if  the  assessment  of 
damages,  or  the  appraisement  of 
the  arbitrators  be  so  enormous  and 
exorbitant  as  to  induce  a  belief 
that  the  arbitrators  must  have  been 
corrupt,  or  grossly  partial,  theii 
award  may  be  set  aside.  ib. 

BAIL. 

Proceedings  against  the  Sheriff, 

Where  a  sheriff  returned  cepi  corpus,  6lc. 
to  a  capias  ad  rtsp&ndendum,  and 
the  deputy  sheriff  who  served  the 
writ  became  special  bail,  of  which 
notice  was  sent,  by  mail,  but  not 
received  by  the  plaintiff's  attorney, 
who,  eighteen  months  afterwards, 
ruled  the  sheriff  to  bring  in  the 
body,  and,  on  affidavit  of  service, 
de.c.,  moved  for  an  attachment,  the 
deputy  and  his  sureties  having,  in 
the  mean  time,  become  insolvent, 
the  court  refused  to  grant  the  at- 
tachment, considering  it  unjust  and 
unreasonable,  that  the  sheriff  should 
be  liable  to  an  attachment,  afler  the 
plaintiff  had  lain  by  for  so  long  a 
time.     Jourden  v.  Hawkins,       35 

BARON  AND  FEME. 

1.  A  feme  concert  cannot  bind  herself, 
personally,  by  a  covenant  or  con- 
tract. Jackson,  ex  dem,  Clowes,  v. 

Vanderheyden,  167 

2.  Therefore,  a  deed  executed  by 
husband  and  wife,  with  covenant 
of  warranty,  does  not  estop  the  wife, 
in  an  action  of  ejectment  against 
her,  after  the  death  of  her  husband, 
from  setting  up  a  subsequently-ac- 
quired interest  in  the  same  land,  ib, 

3.  lin.  feme  sole  plaintiff  marries,  af* 
ter  a  report  of  referees  in  her  favor, 
the  husband  must  be  made  a  party, 
by  scire  facias,  to  the  judgment 
Johnson  v.  Parmely,  271 

4.  A  feme  covert,  with  respect  to  her 
separate  estate,  is  to  be  regarded, 
in  a  court  of  equity,  as  ml  feme  sole^ 
and  may  dispose  of  her  property, 
with  the  consent  or  concurrence 
of  her  trustee,  unless  she  is  specially 
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restrained  by  the  instrument  under 
which  she  acquires  her  separate 
estate.  Jaquts  v.  Tht  Met/wdist 
Episcopal  Church,  548 

h.  And  though  a  particular  mode  of 
disposition  be  specifically  pointed 
out,  in  the  instrument  or  deed  of 
settlement,  it  will  not  preclude  her 
from  adopting  any  other  mode  of 
disposition,  unless  there  be  negor 
tivt  words  restraining  her  power  of 
disposition,  except  in  the  very  mode 
so  pointed  out.  ih, 

6.  Therefore,  if  she  enters  into  any 
agreement  clearly  indicating  her 
intention  to  affect  by  it  her  separ 
rate  property,  a  court  of  equity,  if 
there  be  no  fraud  or  unfair  advan- 
tage taken  of  her,  will  apply  her 
separate  property  to  satisfy  such 
engagement.  ib. 

7.  And  she  may  give  her  property  to 
her  husband,  as  well  as  to  any  other 
person,  if  her  disposition  of  it  be 
not  the  result  of  Aattery,  or  force, 
or  improper  treatment  ib, 

8.  As  where  the  wife  agreed  to  defray 
the  expenses  of  the  family  estab- 
lishment, the  hpsband  is  not  only 
not  accountable  for  the  moneys 
received  by  him  of  his  wife  and  ex- 
pended for  that  purpose ;  but  is  to 
be  allowed  for  all  advances  by  him 
for  that  object,  and  for  the  necessary 
repairs  of  her  estate.  ih, 

BASTARD 

Bj  the  statute,  {IN.R.  L,  280.  sess.  36. 
ch.  78.)  which  has  altered  the  com- 
mon law,  in  this  respect,  every 
6a5tor(/ child  is  to  be  deemed  settled 
in  tht  place  of  the  last  legal  settle^ 
ment  of  the  mother ;  and  it  malces  no 
difierence  whether  that  settlement 
is  acquired  by  the  mother,  by  birth, 
from  her  father,  or  derived  to  her 
through  him,  by  reason  of  his  ac- 
quiring a  new  settlement,  she  being, 
at  the  time  of  such  change  of  the 
settlement  of  her  father,  in  his  fam- 
ily, and  under  age.  Overseers, 
Sfc.  of  Canajoharie  v.  Overseers, 
ifc,  of  Jo  \nstown,  41 
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BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

I.  When  the  consideration  may  be  in» 

quired  into, 

II.  Demand  of  payment, 

III.  Notice  of  non-acceptance  and  non- 

payment. 

IV.  Liability  of  parties,  and  how  (US' 

charged. 

I.   When  the  consideration  may  be  tti- 
quired  into. 

1.  The  consider ation  of  a  promissory 
note,  as  between  the  immediate 
parties,  may  be  inquired  into;  and 
if  given  without  consideration,  it  is 
nudum  pactum  ex  quo  non  oritur 
actio.  Schoonmaker  v.  Roosa  Sf 
Be  Witt,  301 

II.  Demand  of  payment. 

2.  In  an  action  by  the  payee  of  a  bill 
of  exchange  against  the  accnttor, 
where  the  bill  is  drawn  payable  at 
a  particular  place,  and  accepted, 
it  is  not  necessary  for  the  plaintiff 
to  aver  or  prove  a  demand  of  pay- 
ment at  the  time  and  place  appoint- 
ed ;  but  the,  defend  ant,  if  he  means 
to  avail  himself  of  the  want  of  a 
demand,  must  plead  that  he  was 
ready,  at  the  time  and  place  appoint- 
ed, to  pay,  but  that  the  plaintiff  did 
not  come  there,  &c.,  which  defence 
goes  only  to  the  damages  and  costs, 
and  not  to  the  cause  of  action. 
Wolcott  V.  Van  Santvoord,       248 

III.  Notice  qf  non-acceptance  and  non- 
payment. 

3.  If  an  endorsor  of  a  note  be  dead  at 
the  time  it  becomes  payable,  and 
there  are  executors  or  administra- 
tors known  to  the  holder,  notice  of 
the  non-payment  must  be  given  to 
them,  for  they  represent  the  testa- 
tor or  intestate.  Merchant^  Bank 
V.  Birch* s  executor,  25 

4.  But  where  a  note  fell  due  the  22d 
of  December,  and  the  endorsor  died 
at  sea,  on  the  12th  of  December 
but  his  death  was  not  known  to  tht 
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holder  until  in  March  following, 
and  the  will  was  not  proved ,  nor 
letters  testamentary  granted,  until 
April:  Held,  that  a  notice  of  non- 
payment left,  at  the  time,  at  the 
dwelling-house  of  the  endorser,  his 
last  place  of  residence  in  Neuh  York^ 
and  also  sent  to  his  family,  who  had, 
a  short  time  before,  removed  into 
the  country,  was  sufficient  to  sup- 
port an  action  against  the  execu- 
tors of  the  endorsor,  without  show- 
ing notice  to  them  of  the  non-pay- 
ment. t6. 


IV.  Liability  of  parties,  and  how  dis- 
charged. 

6.  Where  a  deed  of  composition  was 
entered  into  between  S.  and  B,, 
debtors  and  their  creditors,  by 
which  the  former  assigned  all  their 
property  to  3L,  and  others,  tit  trust 
for  their  creditors,  who,  by  the  same 
instrument,  released  S.  and  B. 
from  all  their  debts,  de^c,  which 
deed  was  executed  by  If.  as  a  trus" 
tecy  and  a  creditor,  and  who  was 
endorsor  of  a  promissory  note  drawn 
by  S,  and  J3.,  of  which  B.  and  Sons, 
partners  in  trade,  were  holders,  de- 
scribed in  a  schedule  of  debts  an- 
nexed to  the  deed  as  due  to  Jf.,  and 
which  deed  was  also  executed  by 
G.,  one  of  the  firm  of  B,  and  Sons ; 
Held,  that  the  execution  of  the 
deed  by  the  holders  of  the  note,  .was 
not  a  release  of  M,,  the  endorsor, 
for,  upon  the  true  construction  of 
the  whole  instrument,  M.  having 
signed  as  a  creditor,  as  well  as 
trustee,  had  thereby  released  all 
right  of  action  against  the  makers, 
and  was  to  be  deemed  as  assenting 
to  a  discharge  of  the  makers  by  the 
holders  also,  with  a  full  understand- 
ing that  his  liability  to  them,  as  en- 
dorsor, was  not  to  be  impaired. 
Bruen  v.  3fnrquand,  58 

6.  The  plaintiff  lent  the  defendant 
his  promissory  note,  payable  to  the 
defendant,  or  order,  who  endorsed 
it  and  procured  to  be  discounted  at 
the  Bank  of  NeuhYork,  and  re- 
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ceived  the  money.  The  note  waji 
protested  for  non-payment ;  and  the 
defendant  being  insolvent,  the  plain- 
tiff signed  a  written  agreement  dis- 
charging him  from  all  debts  and 
demands,  &c.  The  bank,  with 
other  creditors,  also  executed  the 
agreement  by  its  corporate  seal 
Afterwards,  the  plaintiff  paid  the 
bank,  as  holders,  the  amount  of  the 
note,  and  brought  an  action  for  so 
much  money  paid  to  his  use :  Held, 
that  the  release  of  the  defendant 
by  the  bank,  did  not  discharge  the 
plaintiff,  as  maker,  especially  as  the 
bank  did  not  know  for  whose  ac- 
commodation the  note  was  discount- 
ed ;  and,  therefore,  the  plaintiff  did 
not  pay  the  money  in  his  own 
wrong.     Seynwur  v.  Minturn,  1Q9. 

7.  Besides,  the  plaintiff  having  no 
debt  or  existing  demand,  at  the 
time  the  agreement  to  discharge 
the  defendant  was  executed,  that 
agreement  could  not  have  the  effect 
to  discharge  a  right  of  action  ac- 
quired subsequently,  by  the  pay- 
ment of  the  money  to  the  holders 
of  the  note.  ib. 

8.  Where  A.  made  a  note  payable  to 
the  defendant  or  order,  which  was 
endorsed  by  the  defendant,  for  the 
purpose  of  being  discounted  at  a 
bank,  for  the  accommodation  of  ^., 
who,  on  its  being  refused  discount 
at  the  bank,  negotiated  it  to  a  third 
person,  at  a  discount,  with  knowl- 
edge of  the  circumstances :  Held, 
that  this  did  not  amount  to  a  fraud 
which  could  affect  the  rights  of  the 
holder  against  the  maker  or  endor- 
sor.   Powell  y.  Waters,  176 

Vide  Bond.     Evidence,  VI.  9,  10,  11, 
12.     Guaranty,  2.    Payment. 

Form  and  requisites  of  a  promissory 
note.     Vide  AsstriiPsiT,  II.  6, 

BOND. 

An  endorsement  on  a  bond  or  note  made 
by  the  obligee  or  promisee,  without 
the  privity  of  the  obligor  or  prom- 
isor, is  not  admissible  evidence  of 
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a  payment,  in  favor  of  the  party 
making  the  endorsement,  so  as  to 
repel  the  presumption  of  payment 
arising  from  the  lapse  of  years,  or 
to  take  the  case  out  of  the  statute 
of  limitations;  unless  it  be  firs* 
shown  that  the  endorsement  wa& 
made  at  the  time  of  its  date,  or 
when  its  operation  would  be  against 
the  interest  of  the  party  making  it ; 
and  then,  on  such  proof  being  given, 
it  is  good  evidence  to  go  to  a  jury. 
Rosehoom  v.  BiHingion,  182 


BRIDGES. 
Vide  Action  on  the  Case,  I.  3,  4,  5. 


BUILDING. 
Vide  Action  on  the  case,  I.  1,  2, 


CERTIORARI  TO  A   JUSTICE'S 

COURT. 

1.  A  jastice*a  return  to  a  certiorari 
is  conclusive  evidence  of  the  facts 
stated.     Rawson  v.  Adams,       130 

2.  But  where  a  cause  is  removed  from 
a  justice's  court,  by  appeal,  to  a 
court  of  common  pleas,  pursuant 
to  the  act  of  the  1 0th  of  April,  1818, 
(sess.  4l.  ch.  94.)  the  return  of  the 
justice  is  conclusive  only  as  to  those 
particulars  which,  by  the  18th  sec- 
tion of  the  act,  he  is  required  to  re- 
turn ;  and  it  cannot  be  received  as 
evidence  on  the  trial  before  the  jury 
in  the  Court  of  C.  P.  of  any  other 
facts.  t6. 

3.  But  where  the  justice,  in  his  return, 
further  stated,  that  the  parties  be- 
fore him  mutually  admitted  certain 
facts  which  he  specified ;  held'^  that 
these  admissions  might  be  consid? 
ered  as  embraced  in  the  words  of 
the  act  requiring  the  justice  to  state 
"  the  demands  of  the  parties  and 
the  IS8UM  jomed,"  and  that  the  re- 
urn,  so  far,  was  admissible  evi- 
lenc^.  ih. 


CHANCERY. 

I.  Jurisdiction. 

II.  Answer. 

III.   Wlien  and  how  Chancery  unU  re* 
lieve. 

I.  Jurisdiction, 

1.  Chancery  once  having  had  juris- 
diction, will  retain  it;  though  the 
original  ground  of  jurisdiction,  an 
inability  to  recover  at  law,  no  longer 
exists.     King  v.  Baldwin,  in  error, 

384 
Vide  III.  6. 

II.  Answer. 

2.  Where  an  answer  to  an  injunction 
bill  denies  all  the  circumstances 
upon  which  the  equity  of  the  bill  is 
founded,  on  a  motion  for  dissolving 
or  reviving  the  injunction,  implicit 
credit  will  be  given  to  the  answer. 
Skinner  v.  White,  in  error,       357 

III.  When  and  how  Chancery  will  re- 

lieve. 

3.  A  court  of  equity  relieves  against 
penalties  and  forfeitures  where  the 
case  admits  of  a  certain  compensa- 
tion.    Skinner  v.  White,  in  error, 

357 
4.  A,  covenanted  with  B.,  in  April, 
1815,  to  make  certain  machinery, 
in  one  year,  at  a  certain  price,  to 
be  paid  in  instalments:  on  the  1st 
of  August  following,  B.  gave  notice 
to  A.  that  he  could  not  go  on,  and 
that  the  contract  was  abandoned; 
and  A.  (the  covenants  being  inde- 
pendent) brought  an  action  at  law 
against  B.,  to  recover  the  instalments 
due  before  the  1st  of  August,  he 
having  abandoned  the  work  because 
of  the  inability  of  B.  to  pay  the 
sums  according  to  the  agreement : 
Held,  that  on  B.'s  confessing  judg- 
ment in  the  suit  at  law,  with  leave 
to  A.  to  enter  it  up,  the  injunction 
which  had  been  issued  should  be 
continued  until  the  hearing,  and 
that  proceedings  be  had,  either  by 
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a  reference  to  a  master  or  by  an 
issue  at  law,  to  ascertain  the  dam- 
ages sustained  by  A.  by  the  non« 
execution-  or  rescinding  of  the  con- 
tract :  The  answer  of  A.,  alleging 
that  the  instalments  due  on  the  Ist 
of  August,  and  sued  for  at  law,  did 
not  exceed  a  just  compensation  for 
their  damages^  in  prosecuting  the 
work  to  the  Ist  of  August,  and  in 
the  loss  of  their  profits  on  the  work, 
not  being  sufficient  to  rebut  the 
equity  on  which  B.  relied  for  relief, 
by  having,  on  a  judicial  inquiry 
into  the  facts,  the  damages  ascer- 
tained by  a  master,  or  upon  an 
issue    of    quantum    damnifieatus, 

ib. 
S.  Chancery  will  not  interpose  to 
amrnd  a  written  instrument  (as  a' 
policy  of  insurance)  on  the  ground 
of  mistake,  without  the  clearest  and 
most  satisfactory  proof  of  the  mis- 
take, and  of  the  real  agreement 
between  the  parties.  Lyman  v. 
United  Insurance  Company,  in 
error,  373 

0.  1  f  there  be  a  doubt  whether  a  defence 
be  available  at  law,  and  there  is  no 
doubt  of  the  jurisdiction  of  a  court 
of  equity,  and  the  defendant  at  law 
omits  to  make  his  defence  there, 
or  if  he  sets  up  a  defence,  which  is 
overruled,  on  the  ground  that  it 
cannot  be  made  at  law,  equity  may 
afford  relief,  notwithstanding  a  trial 
at  law.     King  v.  Baldwin,  in  error, 

384 

7  As  where  a  defendant  to  a  suit'at 
law,  being  surUy  for  his  co-defend- 
ant, set  up  in  his  defence,  that  the 
plaintiff,,  though  urged  by  the  surety 
10  prosecute,  and  collect  the  money 
from  the  principal  debtor,  had  re- 
fused to  do  so,  and  delayed,  until 
the  principal  became  insolvent, 
which  defence  was  overruled  :  the 
surtty  may,  notwithstanding,  seek 
relief  in  the  Court  of  Chancery,  on 
the  same  ground  as  that  set  up  at 
law.  1*6. 

8  A  surety,  when  the  debt  becomes 
due,  may  come  into  a  court  of  equity 
to  compel  the  creditor  to  sue  for 
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and-  collect  his  debt  of  the  pnncipal 
debtor.  tft. 

9.  Where  a  party  is  sued  at  law  on 
notes,  alleged  by  him  to  be  usuri- 
ous, and  suffers  a  verdict  and  a 
judgment  to  be  taken  against  him, 
without  making  any  defence,  or  ap- 
plying, in  due  season,  to  the  Court 
of  Chancery,  he  is  concluded,  and 
is  not  entitled  to  relief  in  equity. 
Berry  v.  TTtampson,  436 

10.    An  assignment  of  a  debt,  usurious 
in  its  creation,  to  a  third  person, 
with    knowledge    of  the    original 
« transaction,  will  not  protect  it  from 
the  scrutiny  of  a  court  of  equity. 

ib. 

Vide  Baron  and  Feme,  Statutes  con- 
cerning Steam-roats. 


CHARTER  PARTY. 
Vide  Freight  and  Charter  Party 

CHATTELS. 

It  seems  that  marhinery  for  spinning 
jUxx  and  tow,  and  carding  machines, 
attached  to  the  building  by  an  up- 
right board  resting  on  tne  frames, 
and  fastened  at  the  ceiling,  and  bj 
elects  nailed  to  the  floor  round  the 
feet  of  the  frames,  but  the  machines 
or  frames  themselves  not  otherwise 
fastened  to  the  building,  are  nc^ 
J(7^tfrf5,  but /ler^QRo/ chattels.  Cres* 
son  V.  Stout,  116 

Vide  Execution,  6. 

COASTING  LICENSE. 
Vide    Statutes  concerning  Steam 

ROATS. 

COLLATERAL  SECURITY. 
Vide  Assignhent. 

COMMISSIONERS  OF  HIGII. 
WAYS. 

Vide  Action  on  the  casv,  L  4 
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CONSIDERATION. 

Vide  Bills  of  Exchange,  and  Prom- 
issory Notes,  I.    1. 


trial,  they  must  pay  costs. 
boom  T.  ClarTc^ 

Vide  Insurance. 
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CONSIGNOR   AND  CONSIGNEE. 

Vide  Freight   and   Charter  Party. 
Foreign  Laws.     Interest,  2. 


CONSTITUTION  OF  THE  UNIT- 
ED STATES. 

Vide  Insolvent  Debtors,  4.     Juris- 
diction, 1.  3.     Statutes. 


CONTRACT. 
Vide  Agreement. 


COSTS. 

I.  Where  an  action  of  trespass  quare 
clausum  fregit  is  commenced  be- 
fore a  justice  of  the  peace,  and  the 
defendant  puts  in  a  plea  of  title 
in  the  locus  in  quo ;  and  the  plain- 
tiff then  commences  his  action  in 
the  court  of  common  pleas  of  the 
county,  which  the  defendant  re- 
moves to  this  court  by  a  writ  of 
habeas  corpus ^  and  on  the  trial,  the 
plaintiff  recovers  damages;  he  is 
entitled  to  double  costs,  under  the 
7th  section  of  the  act  of  the  5th  of 
April,  1813,  (sess.  36.  ch.  53. 1  N. 
R.  L,  399.)  the  action  being  con- 
sidered, afler  its  removal  into  this 
court,  as  the  same  action  originally 
commenced  in  the  court  below. 
Bennet  v.  Rathbun,  37 

t  Where  a  suit  is  brought  in  this 
court,  but,  from  the  amount  recov- 
ered, the  plaintiff  is  entitled  only 
to  costs  as  in  the  common  pleas, 
the  plaintiff  can  recover  only  ac- 
cording to  the  existing  rate  of  costs 
in  the  C.  P.  ( Vide  41  sess.  ch. 
259.)  109 

3  On  a  scire  facias  by  executors  to 
revive  a  judgment,  where  issue  is 
joined  on  a  plea  of  payment,  and 
the  plaintiffs  are  nonsuited  at  the 


COURT  OF  ERRORS. 

1.  Where  the  plaintiff  suffered  a  judg- 
ment to  pass  against  him  by  default 
on  demurrer,  in  a  case  involving 
precisely  the  same  question  which 
had  been  before  argued  and  decid- 
ed by  the  court  in  another  cause, 
between  different  parties ;  and,  by 
mutual  consent,  a  case  was  made 
and  brought  to  this  court,  on  a 
writ  of  error ;  the  Court  of  Errors 
refused  to  hear  the  cause,  and  or- 
dered the  writ  of  error  to  be  quashed. 
Henry  v.  Cuyler,  469 

2.  No  question,  not  considered  and 
decided  in  the  cause  in  the  court 
below,  can  be  heard  in  this  court, 
which  possesses  only  an  appeUatt 
jurisdiction.  ib, 

3.  A  writ  of  error  will  not  lie  upon 
the  order  or  decision  of  the  Su- 
preme Court,  on  a  motion  made  to 
set  aside  an  execution.  Brooks  v. 
Hunt,  484 

4.  But  even  if  a  writ  of  error  would  lie 
in  such  a  case  ;  yet,  if  the  plaintiff 
in  error  has  applied  for,  and  ob- 
tained, a  writ  of  audita  querela,  it  is 
a  waiver  of  his  right  to  bring  a  writ 
of  error ;  for  an  audita  querela  is  a 
regular  suit  in  which  the  parties 
may  plead  and  take  issue  on  the 
merits ;  and,  upon  the  judgment  of 
the  Supreme  Court  thereon,  a  writ 
of  error  may  be  brought  to  this 
court.  ib. 

5.  An  appeal  from  a  Jinal  decree  in  a 
cause  opens,  for  the  consideration 
of  the  Court  of  Errors,  all  prior  or 
interlocutory  orders  or  decrees,  in 
any  way  connected  with  the  merits 
of  the  final  decree.  Jaques  v. 
Trustees  of  the  Methodist  Episco- 
pal Church,  548 

6.  A  final  decree  is  that  which  is 
made  when  all  the  material  facts  in 
a  cause  have  been  ascertained  so 
as  to  enable  the  Court  of  Chancery 
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to  understand  and  decide  on  the 
merits  of  the  case.  ib. 

COURTS  OF  JUSTICES  OF  THE 

PEACE. 

I.  Jurisdiction. 
II.  Trial  before  the  Justice  or  a  Jury, 

I.  Jurisdiction. 

1.  Where  a  justice  has  no  jurisdic- 
tion whatever,  and  undertakes  to 
act,  his  actfli^  are  coram  non  judice, 
and  void.     Butler  v.  Potter,     145 

2.  But  if  he  has  jurisdiction,  and  errs 
in  the  exercise  of  it,  his  acts  are 
voidable  only.  t6. 

•)  As  where  a  justice,  in  a  cause  be- 
fore him,  of  which  he  had  legal 
cognizance,  gave  judgment  for  the 
plaintiff  for  more  than  Jive  dollars 
costs t  besides  damages,  contrary 
to  the  statute,  which  limits  the 
whole  amount  of  costs  to  be  re- 
ceived to  the  sum  of  five  dollars,  the 
judgment  and  execution  thereon 
were  held  to  be  voidable  only ;  and 
that,  therefore,  the  justice  was  not 
liable  to  an  action  of  trespass,  &rC. 
and  false  imprisonment,  at  the  suit 
of  the  defendant,  who  had  been 
imprisoned  under  an  execution  is- 
sued on  the  judgment.  ib, 

II.  Trial  before  the  Justice,  or  a  Jury, 

4.  Where  a  cause  was  tried  by  a  jury 
before  the  justice,  who  was  half 
uncle  to  the  plaintiffs  wife,  the  re- 
lationship was  held  too  remote  to 
disqualify  the  justice  from  acting. 
Eggleston  v.  Smiley,  12^ 

5.  The  relationship  of  the  justice  to 
either  party,  to  amount  to  a  dis- 
qualification, must  be  so  near  as  to 
aiTord  evidence,  of  itself,  of  partial- 
ity and  fraud.  ib, 

6.  Though  one  of  the  jurors,  who 
tried  the  cause,  was  related  to  the 
plaintiff;  yet,  if  he  was  not  chal- 
lenged at  the  trial,  the  objection 
cannot  be  afterwards  made,  there 
appearing  to  be  no  unfairness  in 
the  trial.  ib, 
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COVENANT. 

1.  Where  A.  covenanted  to  coorey  lo 
B.,  by  a  good  warranty  deed,  a  lot 
of  land ;  and  B.  covenanted  to  pay 
A.  400  dollars  in  money,  and  150 
dollars,  in  obligations,  on  the  execu- 
tion and  delivery  of  the  deed,  these 
are  dependant  covenants,  and  to  be 
performed  simultaneously.  Har" 
din  V.  Kntsinger,  293 

2.  And  B.  having  tendered  400  dol- 
lars in  money,  and  two  promissory 
notes,  executed  by  a  third  person, 
payable  to  him  or  bearer,  and  not 
endorsed  by  him,  amounting  to  150 
dollars,  which  A.  took  up  and  kept, 
throwing  down,  at  the  same  time, 
a  deed  to  B.,  which  he  refused  to 
accept,  bat  which  he  afterwards  re- 
ceived ;  Held,  that  this  was  a  per- 
formance on  the  part  of  B.  for  the 
payment  of  160  dollars,  in  obliga- 
tions :  and  that  the  notes  were  taken 
by  A.,  on  the  original  contract,  as 
payment,  on  his  own  risk,  as  to  the 
solvency  of  the  makers,  there  being 
no  fraudulent  representation  or 
concealment  on  the  part  of  B., 
though,  if  there  had  been  any  fraud 
in  this  respect,  the  pi aiiitifl*  could 
not  have  availed  himself  of  it,  in  an 
action  of  covenant  for  the  non-de- 
livery of  the  obligations.  ib, 

3.  The  covenant  of  seisin  extends 
only  to  a  title  existing  in  a  third 
person,  and  which  might  defeat 
the  estate  granted  by  the  defendant 
Fitch  V.  Baldwin,  161 

4.  The  plaintiff  claimed  title  to  lands 
under  the  Saratoga  patent,  and  the 
defendant,  claiming  the  same  lands 
under  the  Kayaderosseras  patent, 
executed  a  release  to  the  plaintiff 
of  the  same  land  to  which  he 
claimed  title.  In  an  action  of 
covenant  brought  by  the  plaintiff 
for  a  breach  of  the  covenant  of 
seisin  in  the  defendant's  deed,  on 
the  ground,  that  the  land  was,  in 
fact,  within  the  Saratoga  patent, 
and,  therefore,  the  defendant  was 
not  seised,  d&c.  Held,  that  the 
plaintiff,  by  accepting  the  convey- 
ance from  the  defendant,  was  ei 
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topped  from  allegin;^  thr.t  the  land 
released  to  him,  did  not  lie  in  the 
Kayadero&sercLs  patent,  or  that  the 
defendant  was  not  seised  of  the 
land,  in  consequence  of  the  prior 
seisin  of  the  plaintiff  under  the 
Saratoga  patent,  which  was  the 
oldest.  t6. 

5  B.,  being  possessed  of  a  term  of 
years  in  England ^  of  which  1690 
years  remained  unexpired,  sold 
and  assigned  the  same  to  P.  for 
1600  years,  at  a  yearly  rent,  &c.  P. 
sold  and  assigned  the  same  to  the 
defendant,  who  covenanted  to  per* 
form,  &c.  all  the  covenants,  &c. 
contained  in  the  indenture  of  de- 
mise from  B.  to  P.,  and  on  the  part 
of  P.  to  be  performed,  dc^c.  In  an 
action  of  covenant  brought  by  P. 
against  the  defendant,  to  recover 
rent  due  and  unpaid  to  B.  for  24 
years,  the  defendant  pleaded,  that 
before  any  rent  accrued,  or  became 
due  and  payable  to  the  lessor,  he 
assigned  all  his  interest,  term,  &c. 
to  G.,  who  entered  into  possession 
of  the  premises,  and  was  accepted 
by  B.  as  his  tenant ;  Heldy  on  de- 
murrer, that  the  plea  was  bad ;  that 
the  covenant,  on  the  part  of  the 
defendant,  was  a  positive  and  ex- 
press covenant  to  pay  the  rent  as 
it  should  become  due  to  the  lessor, 
and  for  which  the  plaintiff  remained 
liable  on  his  covenant  to  B.  by  pno- 
ity  of  contract,  notwithstanding 
the  assignment  by  the  defendant 
to  G.,  and  the  acceptance  of  him 
by  B.  as  his  tenant.  Port  t.  Jack-- 
son,  239 

0  It  is  not  necessary,  in  such  case, 
that  the  plaintiff  should  allege,  in 
his  declaration  or  replication,  that 
he  had  been  obliged  to  pay  the 
rent  to  B.,  or  had  been  damnified ; 
for  the  defendant's  covenant  was 
broken  by  the  non-payment  of 
the  rent,  and  non  damnificaius  was 
no  answer  to  the  declaration ;  and 
the  plaintiff  was,  therefore,  entitled 
to  recover  the  whole  rent  in  arrear 
and  unpaid,  for  which  he  was  liable 
on  his  covenant  with  B.  t6. 


S.  C.  affirmed,  in  error, 

DAMAGES. 
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Vide    Action,  I.   1,  2.      Chancery. 

III.  4. 

DEBTOR  AND  CREDITOR. 

Vide  Assignment,  2.  Bills  of  Ex- 
change AND  Promissory  Notes, 
IV.  5. 

DEED. 
Co9istruciion  of  Deed&, 

1.  Where,  in  a  grant  of  land,  there  is 
a  known  and  well  ascertained  place 
of  beginning,  that  must  govern,  and 
the  grant  must  be  confined  within 
the  boundaries  given  in  the  deed 
Jackson,  ex  dem.  Craigie,  v.  Wtl' 
kinson,  146 

2.  Where  the  premises  conveyed  by 
a  deed  from  M^  to  C.  were  described 
as  follows :  "  to  be  admeasured,  ac- 
cording to  the  following  bounds  and 
lines,  to  wit,  beginning  at  the  south* 
west  comer  of  a  tract  of  land,  &c 
granted  to  W.  and  others,  6lc., 
thence,  extending  east,  along  the 
southern  boundary  of  the  said  tract, 
six  miles,  thence  southerly,  so  far 
as  by  lines  drawn  from  those  two 
points,  parallel  to  the  eastern  and 
western  boundaries  of  the  said 
tract  of  W.  &c.,  will  include 
33,750  acres  of  land.''  And,  by 
a  prior  grant  of  M.  to  others, 
he  had  cut  off  two  miles  of  his 
land  east  of  the  south-west  comer 
of  the  tract  mentioned,  so  as  to 
narrow  the  base  to  four  miles: 
Held,  that  the  line  could  not  be 
extended  so  far  south,  upon  other 
land  granted  by  M.  to  O.,  so  as  to 
give  the  quantity  of  acres  intended 
to  be  conveyed ;  though  the  deed  to 
O.  described  the  premises  thereby 
granted,  as  "  beginning  at  the  south- 
west corner  of  a  certain  tract  of  land 
of  33,750  acres,  granted,  or  to  be 
granted,  by  M.  to  C."  ib. 

Vide    Marriage    Settlement       Pa 
TENT,  I,  II. 
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DEVISE. 
Vide  Will. 

DOWER. 

Where,  on  application  to  the  sur^ 
rogate,  dower  has  been  duly  ad' 
measured  and  assigned,  pursuant  to 
the  statute,  (\  N.  R.  L.  60.  sess. 
10.  ch.  1(38.)  and  there  has  been 
no  appeal  or  review  of  the  proceed- 
ings, the  admeasurement,  until  re- 
rersed,  is  conclusive,  in  an  action 
of  ejectment  brought  by  the  widow, 
as  to  the  part  which  she  is  entitled 
to  jecover.  Jackson,  ex  dem,  Milier, 
V.  HiTon,  123 

The  right  to  dower  rests  in  action 
only,  and  cannot  be  so  aliened  as 
to  enable  the  grantee  to  bring  an 
action  in  his  own  name.  Jackson, 
ex  dem,  Clowes,  v.  Vanderheyden, 

167 
Dower  cannot  be  recovered  in  an 
action  of  ejectment  until  it  is  reg- 
ularly assigned.  tb. 


EJECTMENT. 

1.  Notice  to  quit, 

1 1    Admitting  the  Landlord  to  defend. 

I.  Notice  to  quit. 

I.  Where  A.,  a  lessee,  agreed  to  sell 
the  lease  to  B.  for  a  certain  sum, 
and  endorsed  his  name  on  the  lease, 
and  delivered  it  to  B.,  who  paid 
him  the  purchase  money,  and  agreed 
to  pay  the  rent  in  arrear  and  to 
become  due  on  the  lease :  Held, 
that  this  was  an  agreement  for  a 
sale,  and  that  the  relation  of  land- 
lord and  tenant  did  not  exist  be- 
tween them,  and  that,  therefore,  B. 
was  not  entitled  to  a  notice  to  quit. 
Jackson,  ex  dem,  Stewart,  v.  KingS' 
ley,  158 

2.  Where  a  mortgage  contains  Kpouh 
er  of  sale  on  default  of  payment  of 
any  part  of  the  money  secured  to 
be  paid ;  and  the  mortgagee  pro- 
ceeds under  this  power,  and  gives 
public  notice  of  the   sale  of  the 
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mortgaged  premises,  for  six  suc- 
cessive months,  pursuant  to  the 
statute,  this,  in  an  action  of  eject- 
ment against  the  mortgagor,  will 
be  deemed  equivalent  to  six  months' 
notice  to  quit,  previous  to  the  com- 
mencement of  the  suit  Jackson^ 
ex  dem.  Bennet,  v.  Lawson,       300 

II.  Admitting  the  Landlord  to  defend, 

3.  The  assignee  of  a  mortgage  may 
be  let  in  to  defend  in  an  action  of 
ejectment,  as  landlord,  in  the  place 
of  the  tenant  Jackson,  ex  dem. 
Clark,  V.  Babcock,  112 

Vide  Evidence,  II.  2. 

ERROR. 

1.  Where  an  execution  is  issued,  and 
actually  levied  before  the  writ  of 
error  is  filed,  it  is  no  supersedeas. 
Kennie,  qui  tarn,  ^c.  y.  Whitford, 

34 

2.  In  a  ^t  tarn  action,  bail  to  a  writ 
of  error  is  not  required  by  the  stat- 
ute, (1.  N  R.  L.  143.)  in  order  to 
make  the  writ  a  supersedeas.       ih. 

ESCAPE. 
Vide  Sheriff. 

ESTOPPEL. 
Vide  Covenant,  4, 

EVIDENCE. 

I.  Private  Writings. 
11.  Confessions  and  Declarations, 

III.  Presumptions. 

IV.  Notice  to  produce  Papers. 

V.  Parol  Evidence  to  explain,  vary  or 
contradict  Written  Instruments 
VI.  Witnesses. 

I.   Private  Writings. 

I.  Where  the  defendant  gave  a  writ- 
ten order  on  the  plaintiff  in  favor 
of  8.,  stating  that  S.  wished  to 
trade  with  the  plaintiff  for  hides, 
to  the  amount  of  80  or  100  dollars. 
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tnd  that  tht  defendant  would  be 
responsible  for  the  engagements  of 
S. ;  and  8.  endorsed  on  the  order 
a  receipt  for  hides  to  the  amount  of 
100  dollars :  Held,  that  the  receipt 
8o  endorsed  was  prima  facie  evi- 
dence of  the  delivery  of  the  hides, 
pursuant  to  the  order.  Rawson  v, 
Adams,  130 

Vide  Certiorari  to  a  Justice's 
Court,  1. 

II.  Confessions  and  Declarations. 

2.  An  admission  contained  in  a  reci- 
tal of  a  deed  of  one  of  the  lessors, 
in  an  action  of  ejectment,  is  evi- 
dence against  all  of  them,  as  he 
could  not  be  called  as  a  witness, 
and  there  was  a  community  of  in- 
terest among  them,  liremdt,  ex 
dem.    Van     Cortlandt,    y.    Klein, 

335 
III.  Presumptions. 

Vide  Bond. 

IV.  Notice  to  produce  papers. 

3  Where  a  party  to  a  suit,  pursuant 
to  a  notice  for  that  purpose,  pro- 
duces an  instrument  to  which  he 
is  a  party,  and  under  which  he 
claims  a  beneficial  interest,  it  is 
not  necessary  for  the  other  party  to 
prove  its  execution.  Jackson,  ex 
dem.  Stewart,  v.  Kingsley,         15S 

4.  Where  the  form  of  action,  or  plead- 
ings, gives  the  party  notice  to  be 
prepared  to  produce  a  writing. or 
instrument  if  necessary,  no  other 
notice  to  produce  it  is  requisite. 
Hardin  v.  Kretsingcr,  293 

5.  The  circumstance  of  the  names  of 
the  subscribing  witnesses  to  a 
deed  being  torn  off,  will  not  exempt 
a  party  from  the  necessity  of  prov- 
ing the  hand-writing  of  the  party 
who  executed  it,  there  being  no  ev- 
idence that  the  party  producing  the 
deed  had  mutilated  it.  Jackson,  ex 
dem,  Stewart,  t.  Kingsley,        158 

V.  Parol  Evidence  to  explain,  vary  or 
contradict  Written  Instruments. 
Vol.  XVII.  61 


6.  Parol  evidence  is  inadmissible  to 
show  that  an  execution  on  which 
a  levy  and  sale  of  goods  had  been 
made,  had  been  withdrawn,  and 
the  levy  abandoned  by  the  plaintiff, 
in  contradiction  to  the  sherilPs  deed. 
Jackson,  ex  dem.  Clowes,  v.  Vand^r- 
heyd.n,  107 

7.  The  proper  remedy  is  to  apply  to 
the  court  to  set  aside  the  sale  un- 
der the  execution.  ih. 

8.  Parol  evidence  of  what  a  witness 
testified,  on  a  former  trial  between 
the  same  parties,  is  not  admissible, 
unless  it  is  first  shown  that  the 
witness  is  dead.   PowcU  v.  Waters^ 

176 

VI.    Witnesses. 

9.  A  party  to  a  negotiable  note  is  a 
competent  witness,  in  a  suit  on  that 
note,  to  prove  a  fact  which  has 
arisen  subsequently  to  his  becoming 
a  party  to  the  note,  not  involving 
his  owrt  turpitude.  Powell  v.  Wa- 
ters, 176 

10.  By  the  rule,  that  a  party  to  a  nego- 
tiable instrument  cannot  be  a  wit- 
ness to  invalidate  it,  is  understood, 
that  a  person  whose  name  appears 
on  such  negotiable  paper,  shall  not 
be  admitted  to  say,  that  it  was  taint- 
ed with  illegality  or  fraud,  when  it 
passed  from  his  hands.  t6. 

11.  Thus,  a  second  endorsor  is  a  com- 
petent witness  to  prove,  that  the 
^AtVcf  endorsor  had  said,  that  he  had 
received  and  discounted  the  note 
at  a  usurious  interest.  ih. 

12.  A  promissory  note  for  600  dollars, 
payable  in  six  months,  was  given 
by  the  defendant  to  M.,  with  an 
agreement  between  them,  that  if 
the  defendant  did  not  take  certain 
goods  of  M.,  the  note  was  to  bo 
void  and  returned ;  and  M.,  on  the 
same  day,  without  the  knowledge 
of  the  defendant,  endorsed  the  note 
to  the  plaintiff,  to  secure  a  debt  of 
213  dollars,  and  the  plaintiff  gave  a 
receipt  to  M.  of  the  same  date, 
promising  to  pay  to  him  187  dollars, 
in  six  months,  if  the  note  was  paid  ; 
if  not,  then  the  agreement  was  to 
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be  void.  The  defendant  g«ve  due 
notice  that  he  should  not  take  the 
goods,  and  the  note  not  being  paid, 
the  plaitttiflf,  as  endarste,  brought 
his  action  against  the  defendant, 
the  maker;  Held,  that  M.,  the  ffi- 
dorsor,  was  a  com|)etent  witness  for 
the  defendant,  to  prove  the  consid- 
eration on  which  the  note  was  given, 
and  of  its  having  failed,  and  that  the 
plaintiff,  at  the  time  the  note  was 
endorsed  to  him,  was  informed  of 
those  facts :  Jirst,  because  by  the 
agreement  between  M.  and  the 
plaintiff,  the  whole  transaction  was 
void,  on  the  note  not  being  paid,  and 
which  ought  to  have  been  returned ; 
Mcond,  because  M.  was  not  called 
to  prove  the  note  void,  at  its  incep- 
tion, but  to  show  that  it  became  so, 
by  the  subsequent  determination  of 
the  defendant  not  to  take  the  goods, 
and  that  the  plaintiff  had  notice  of 
the  condition  on  which  the  note 
was  given.  M*Fadden  v.  Max* 
welly  18S 

13.  Though  an  aUomiy  or  couDsel 
cannot  be  compelled  to  produce  a 
deed  or  instrument  entrusted  to 
him  by  his  client,  nor  to  disclose 
iu  date  or  contents,  yet  he  may 
be  called  as  a  witaess  to  prove  its 
existence,  and  that  it  is  in  his  pos- 
session, so  as  to  entitle  the  o[^M>site 
party,  on  his  refusing  to  pvoduce 
it  at  the  trial,  to  give  parol  evi* 
dence  of  its  contents.  Brandt,  ex 
dan.    Van     CartUmdi^    v.   Klein, 

335 

EXECUTION. 

I.  If  a  sheriff  makes  a  levy  on  goods 
under  one  execution,  and,  after- 
wards, a  second  execution  comes 
to  his  hands,  the  levy  is  sufficient 
for  both,  and  be  may  sell  the  goods 
on  the  second  execution,  as  well  as 
on  the  first.  Cress^n  and  aikcrs  v. 
Stoni,  1 16 

^     The  sale  of  goods  under  a  Jieri 

facias  ought  to  be  at    the  place 

where  the  goods  are   sitvated,  so 

that  they  nwy  be  specifieaHy  seen 

and  examiaed.  ,  ib. 
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3.  Where  a  sale  was  made  sn  wdles 
distant  from  the  goods,  it  was  held 
irregular  and  void.  ib. 

4.  Selling  real  and  personal  estate, 
or  chattels,  together,  without  dis- 
crimination, is  irregular.  ib. 

5.  Personal  property  is  bound  from 
the  time  the  execution  is  delivered 
into  the  hands  of  the  sheriff.       t6. 

6.  JFZIjre  growing  in  a  field  was  levied 
on  by  a  sheriff  under  a  Ji.  fa.,  but 
not  then  sold,  and  a  collector  of 
taxes  aflerwards  distrained  on  and 
sold  the  rtfe,  as  in  the  possession  of 
the  debtor;  Heid,  that  after  the 
levy  under  the  executicm,  the  rye 
was  in  the  custody  of  the  law,  and 
not  in  the  possession  of  the  debtor, 
80  that  it  coqUl  be  distrained  upon, 
and  that  an  acticm  could  not  be 
maintained  by  the  purchaser  under 
the  €ollector,^tLmsi  a  purchaser  un- 
der a  subsequent  sale  by  the  sheriff, 
who  cut  and  carried  away  the  rye 
Hartwell  v.  Bissel,  128 

7.  The  plaintiff,  having  a  prior  judg- 
ment, issued  K  fieri  facias  thereon, 
in  January,  with  instmclions  to  the 
sheriff  "  to  make  a  levy  on  the 
property  of  the  debtor,  but  to  do 
nothing  until  ordered,  unless  crowd- 
ed by  younger  executions,  but  bj 

'  no  means  to  let  the  execution  lose 
its  preference."  The  sheriff  did 
nothing,  except  merely  to  receive 
an  inventory  of  the  personal  prop- 
erty of  the  debtor,  until  another 
execution  was  delivered  to  him  in 
May  following,  at  the  suit  of  a  sub- 
sequent creditor.  Held,  that  the 
first  execution  was  dormant,  and 
constructively  fraudulent,  as  against 
the  subsequent  execution.  Kel- 
logg V.  Grifin,  274 

8.  Where  the  purchaser  of  goods  on 
a  sale  under  an  execution,  suffered 
them  to  remain  in  possession  of  the 
debtor  for  more  than  a  year  after 

.  the  sale,  witliout  any  agreement 
between  them,  or  the  debtor  paying 
any  thing  for  the  use  of  them,  but 
.permitting  him  to  sell  some  of  them, 
and  apply  the  proceeds  to  his  own 
ttse,  the  transaction  was  hiM  to  be 


INDEX. 


615 


fraadidc^nt  and  void  as  against  a 
subsequent  creditor,  under  whose 
execution  the  same  goods  had  been 
taken  and  sold.  Dickenson  v. 
Cook,  332 

U.  A  mere  chose  in  action  cannot  be 
taken  and  sold  on  execution.  JBo- 
gtrt  V.  Perry ^  in  error,  352 

10.  The  fourth  section  of  the  statute  of 
Hscs,  (sess.  10.  ch.  37.  1  N,  R.  L, 
72.^  rendering  lands  liable  to  exe^ 
cution  against  the  cestui  que  use 
or  cestui  que  trust ,  applies  only  to 
those  frauduleni  or  rovenous  trusts, 
in  which  the  cestui  que  use  or  cestui 
que  trust  has  the  whole  beneficial 
interest  in  the  land,  and  the  trustee 
the  mere  naked  or  formal  legal  title. 

t6. 

11.  It  is  not  applicable  to  a  case  where 
one  person  enters  into  a  contract 
for  the  sale  and  conveyance  of  land 
to  another,  and  the  vendee  pays 
part  of  the  consideration,  and  en- 
ters into  possession  of  the  land,  but 
neglects  or  refuses  to  pay  the  resi- 
due of  the  purchase  money;  for 
the  vendor  is  not  seised  to  the  use 
of  the  vendee,  until  the  whole  con- 
sideration money  is  paid  ;  and  the 
vendee  has  only  a  mere  equitabU 
interest,  on  which  a  judgment  at 
law  is  not  a  Hen,  nor  can  it  be  sold 
under  an  execution.  ib. 

Vide  Error,  1,  2.  Evidence,  Y.  7,  8. 
Fraupulgnt  Sales  and  Convey- 
ances, 1,  2. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

The  plainUiT  apd  the  defendants,  who 
were  executors,  agreed  to  submit  a 
difference  between  them,  as  to  the 
accounts  between  the  plaintiff  and 
the  testator,  to  the  award  of  E.,  and 
executed  promissory  notes  to  each 
other,  signed  by  them,  individually, 
for  the  sum  of  1,500  dollars  each, 
payable  on  demand,  which  was  de- 
livered to  the  arbitrator,  who  was 
to  endorse  his  award,  and  the  arbi- 
trator endorsed  on  the  note  given 
by  the  defendants,  his  award,  find^ 


ing  a  balance  due  to  the  plaintiff 
from  the  estate  of  the  testator,  of 
nineiy^seven  dollars  and  38  cents ; 
and  also  endorsed  a  payment  so  as 
to  reduce  the  note  to  that  sum,  and 
the  note  was  endorsed  as  full)  paid 
and  satisfied ;  in  an  action  brought 
against  the  defendants,  on  the  note 
given  by  them,  to  recover  the  sum 
so  awarded,  it  was  held,  that  the  de- 
fendants were  not  liable  personcUly, 
and  that  the  action  could  not  be 
maintained  without  proving  cusets 
in  the  hands  of  the  defendants. 
Schoonmaker  v.  Roosa  and  De 
Witt,  301 

Vide  Costs,  3.    Slate. 

F- 

FEIGNED  ISSUE. 
Vide  Practice,  III. 

FEME  COVERT. 
Vide  Baron  and  Feme. 

FISHERY. 

I.  The  Saranac  not  being  a  naviga^ 
hie  river,  the  erection  of  a  dam,  by 
the  patentee  {Z.  Plait)  of  a  tract 
of  land  on  boHth  sides  of  the  river, 
in  1786,  near  the  mouth  of  the  riv- 
er, by  which  salmon  are  prevented 
from  passing  up  the  river  from  Lake 
Champlain,  is  not  indictable  as  a 
public  nuisance,  either  at  the  com- 
mon law,  nor  under  the  statute  for 
the  preservation  of  fish  in  certain 
waters,  passed  the  3d  of  April 
1801,  (1  K.  4*  R.  L.  420.  sess.  24 
ch.  127.)  and  re-enacted  the  5th  of 
April,  1813,  (2  N,  R.  L.  238.  sess. 
36.  ch.  62.  s.  3.  3  Rev,  Stat.  318.) 
which  required  the  owners  of  mills 
or  other  dams  which,  on  the  28th 
of  March,  1800,  were  made  across 
any  river  or  -creek  running  into 
Lmces  Ontario,  Erie,  or  Chatty 
plain,  so  a^  to  obstruct  the  usual 
course  of  sabnon  in  going  up  those 
rivers  and  creeks,  to  alter  their 
dams,  by  making  slopes  to  them^ 
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in  the  manner  prescribed,  so  thai 
salmon  might  freely  pass  over  the 
dam.     The  Piople  v.  Piatt,     195 

2.  Those  statutes  ought  to  be  con- 
strued with  an  implied  exception 
of  such  rivers  or  creeks,  not  being 
navigable,  as  had  been  fully  and 
absolutely  granted  by  the  state, 
without  any  reservation  or  limita- 
tion in  the  use  of  them.  ib. 

3.  And  those  acts,  so  far  as  they  aflfect 
the  rights  of  Z.  Plait ^  the  paten- 
tee, and  his  assigns,  to  the  al^lute 
and  exclusive  enjoyment  of  the 
Saranac,  witliin  the  bounds  of  the 
patent  to  him,  or  impair  the  obli- 
gation of  the  contract,  are  uncon- 
stitutional and  void.  t6. 

FIXTURES. 
Vide  Replevin,  1,  2. 

FOREIGN  ATTACHMENT. 
Vide  Pleading,  I,  1. 

FOREIGN  LAWS. 

Though  in  questions  arising  between 
subjects  or  citizens  of  different 
states,  each  is  to  be  considered  a 
party  to  the  laws  of  his  own  gov- 
ernment ;  yet,  whether  this  principle 
is  applicable  to  a  question  between 
principal  and  agent,  as  of  a  foreign 
merchant  consigning  goods  to  his 
factor  here  for  sale,  and  the  latter 
is  prevented  by  an  embargo  from 
remitting  the  proceeds  to  his  prin- 
cipal ?  Qucare,  Fanning  v.  Conse" 
qua,  511 

K/fe  Interest,  1,  2,  3. 

FORFEITURE. 
Vide  Lease. 

iORT  NIAGARA. 

Vide  Jurisdiction. 

FRAUD. 

1.  The  defendant,  in  consideration 
of  25  dollars,  verbally  agreed  to  iif 
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demnify  the  plaintiff,  who  had  sub- 
scribed to  pay  to  the  trustees  of  a 
religious  society,  a  certain  sum,  an- 
nually, for  the  support  of  a  minister, 
against  any  claim  arising  from  his 
subscription.  The  plaintiff,  having 
been  sued  for  his  subscription,  and 
a  judgment  recovered  against  him 
for  five  dollars  and  43  cents,  brought 
an  action  against  the  defendant  on 
his  contract  of  indemnity,  to  recov- 
er the  damages;  Held^  that  this 
was  a  valid  agreement  within  the 
statute  of  frauds.  Conkey  v.  Ho}»- 
kins,  113 

2.  Where  the  plaintiff  inquired  of  the 
defendant  the  terms  on  which  he 
would  let  C,  (his  nephew,)  a  news 
carrier,  have  newspapers  to  sell, 
&c.,  and,  on  being  told  the  terms, 
said,  "If  my  nephew  calls  for  the 
papers,  I  will  be  responsible  for  the 
papers  he  shall  take."  Held,  that 
this  was  an  original  and  absolute 
contract  on  the  part  of  the  defend- 
ant, and  not  a  collateral  agreement 
for  the  debt  or  default  of  C,  and, 
therefore,  not  within  the  statute  of 
frauds.     Chase  v.  Dcty,  114 

Vide  Execution,  1,  7,  8. 

FRAUDULENT  SALES  AND  CX)N. 
VEYANCES. 

1.  A  bill  of  sale  of  goods  execoted  to 
secure  the  vendee  from  his  liability 
as  endorser  of  a  promissory  note, 
made  for  the  accommodation  of  the 
vendor,  is  not  fraudulent  and  void, 
under  the  statute  of  frauds,  as 
against  an  execution  subsequently 
issued  by  a  judgment  creditor. 
Wetter  v.  Wayland,  102 

2.  And  if  the  vendee  allows  part  of 
the  goods  comprised  in  the  bill  of 
sale,  to  remain  in  the  possession 
of  the  grantor,  or  re-deliver  them 
to  him,  though  these  goods  are 
subject  to  an  execution,  yet  the 
right  of  the  vendee,  as  to  the  resi- 
due, is  unimpaired,  and  they  can- 
not be  taken  by  execution.  ib. 

Vide  Execution,  8. 
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FREIGHT  AND  CHARTER 
PARTY. 

i.  The  defendant  hired  the  vessel  of 
the  plaintiffs,  to  carry  a  cargo  from 
NeW'York  to  P.  and  back,  with  a 
return  cargo  to  NetD'York,  and 
covenanted  to  pay  the  plaintiffs,  for 
the  charter  and  hire  of  the  vessel 
"  from  NeW'York  to  P.  and  back, 
1,400  dollars  on  the  delivery  of  the 
cargo  at  P.,  and  1 ,400  dollars  on 
the  delivery  of  the  return  cargo,  on 
the  arrival  of  the  vessel  at  NeW' 
York.**  The  vessel  proceeded  with 
the  cargo  from  New-York,  and  ar- 
rived in  sight  of  P.,  but  the  place 
being  strictly  blockaded  by  a  Por- 
tuguese  squadron,  he  was  forbidden 
to  enter  the  port;  and  not  being 
instructed  to  proceed  to  any  other 
port,  the  master  returned  to  New- 
York  with  the  cargo;  and  the 
plaintiffs  offered  the  defendant  to 
carry  it  back  to  P.,  or  to  any  port 
in  its  vicinity,  as  the  defendant 
might  direct;  but  the  defendant 
having  abandoned  the  cargo  to  the 
underwriters,  who  accepted  it,  de- 
clined the  offer,  and  the  cargo  was, 
afterwards,  demanded  and  received 
by  the  underwriters,  who,  as  well 
as  the  defendant,  refused  to  pay  the 
freight;  Held,  that  the  plaintiffs 
were  not  entitled  to  any  freight 
under  the  charter  party ;  the  voyage 
not  having  been  performed,  nor 
the  cargo  delivered  according  to 
the  conditions  of  the  agreement,  on 
the  performance  of  which  the  pay- 
ment of  the  freight  depended. 
Burrill  v.  Ckeman,  72 

2.  Where  the  defendant,  the  owner  of 
goods,  shipped  them  on  board  of 
the  plaintiff^s  vessel,  to  be  carried 
from  New -York  to  Liverpool,  and 
there  delivered  to  C,  the  consignee, 
he  paying  freight  for  the  same,  with 
primage  and  average  accustomed, 
according  to  the  bill  of  lading  sign- 
ed by  the  master,  who,  on  his  ar- 
rival at  Liverpool,  delivered  the 
goods  to  the  consignee,  without 
receiving  the  freight,  though  he, 
afterwards,  demanded  it,  but  the 


payment  was  refused;  Held,  that 
the  plaintiff  might  maintain  an  ac- 
tion for  the  freight  against  the  con* 
signor.     Barker  v.  Havens,      234 

3.  It  seems,  that  where  the  goods  are 
not  owned  by  the  consignor,  nor 
shipped  for  his  account  or  benefit, 
the  carrier  is  not  entitled  to  call  on 
him  for  the  freight,  on  such  a  bill 
of  lading.  ib. 

4.  It  is  the  duty  of  the  master,  in  all 
cases,  to  endeavor  to  get  the  freight 
from  the  consignee.  ib, 

G. 

GAOL  LIBERTIES. 

Vide  Sheriff. 

GAMING.  ' 

In  an  action  of  debt,  to  recover  back 
money  paid  by  the  plaintiff  to  the 
defendant,  on  a  wager  between 
them,  on  a  horse-race,  under  the 
act,  (sess.  25.  ch.  44.  1  N.  R,  L, 
223.  and  sess.  24.  ch.  46.  s.  2,  3. 
1  N.  R.  L,  452.)  the  plaintiff  is 
entitled  to  recover  no  more  money 
than  the  defendant  has  actually 
gained  by  the  event  of  the  race, 
tliouffh  the  contract  was  made  be- 
tween  the  plaintiff  and  defendant 
for  the  whole  sum  bet,  being  a 
much  larger  sum  on  each  side,  and 
which  was  nominally  won  by  the 
defendant,  but  with  whom  other 
persons  were,  in  fact,  concerned, 
and  contributed  to  make  up  the 
sum,  and  had  received  their  pro- 
portions of  the  money  won.  Zeilley 
V.  Warren,  102 

GUARANTY. 

1.  The  defendant,  on  the  3d  of 
October,  1815,  wrote  to  the  plain- 
tiff, to  whom  J.  H,  and  L.,  his 
partner,  were  indebted,  as  follows : 
*<  You  will  get  judgment  against  J. 
H,  and  as  it  is  hard  for  him  to 
pay  it  from  his  own  pocket,  I  wish 
you  to  show  him  some  lenity,  as 
much  as  you  think  proper,  for  the 
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collection  of  it  from  Z#.,  and  I  will, 
if  you  please,  stand  responsible  for 
the  payment  of  it,  at  the  time  you 
and  /.  //.  may  agree  on."  On  the 
same  day,  the  balance  due  to  the 
plaintiff  from  J,  H.  and  X.  was 
liquidated,  and  /.  H,  gave  his  note 
to  the  plaintiff  for  the  balance,  pay- 
able, with  interest,  on  the  1st  of 
October^  1816.  A  suit  was  com- 
menced, and  judgment  recovered 
on  this  note  against  •/.  //.,  and  an 
execution  issued,  which  was  re- 
turned nuUa  boruL  It  did  not  ap- 
pear, that  any  notice  had  been 
given  to  the  defendant  thet  he  was 
considered  as  a  guarantor,  nor  of 
the  non-payment  of  the  debt  by  J. 
/f.,  until  January,  1818;  Held, 
that  the  defendant's  letter  to  the 
plaintiff  was  not  an  absolute  guar- 
anty, but  a  propositi<»i  only  to  be- 
come guaranty,  if  the  plaintiff 
would  forbear,  and  give  J,  H,  time 
for  payment ;  and  that  the  defend- 
ant, therefore,  ought  to  have  had 
notice  from  the  ^aintiff,  that  he 
accepted  the  guaranty  so  offered; 
and  that  no  such  notice  being 
shown  until  two  years  after  the  de- 
fendant's letter  was  written,  and 
when  J.  H:  and  his  partner  had 
become  insolvent,  the  defendant 
was  not  liable.     Bukwum  v.  Hale, 

134 

2.  A.,  on  the  purchase  of  goods  of  the 
plaintiff  on  a  credit,  agreed  to  give 
him  a  note  with  a  good  endorsor, 
or  satisfactorysecurity,  and  brought 
to  the  plaintiff  a  note  made  by  A., 
payable  to  the  plaintiff  or  order, 
endorsed  by  the  defendant  in 
blank,  and  the  plaintiff  thereupon 
took  the  note,  and  delivered  the 
goods  to  A.  In  an  action  brought 
by  the  plaintiff  against  the  defend- 
ant, as  guarantee  of  the  note,  it  was 
held,  that  he  was  not  liable  as  gueoT' 
antcc,  the  blank  endorsement  never 
having  been  filled  up  with  an  express 
guaranty ;  and,  there  being  no  proof 
to  the  contrary,  it  was  to  be  intend- 
ed, that  the  defendant  meant  only 
to  become  a  second  endorsor,  with 
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all  the  rights  incident  to  that  char- 
acter.    IHOmanr.   Wheeler,    326 

H. 

HIGHWAY. 

1.  A  road  used  as  a  common  high  way » 
since  the  year  1777,  but  not  re- 
corded as  such,  is  not  a  public  high- 
way, within  the  meaning  of  the  act 
relative  to  highwajfs,  (sess.  36.  ch. 
33.  8.  *24.)  so  as  to  render  an  ob- 
struction of  it  a  nuisance.  The 
People  V.  Lawson,  5277 

2.  Where  the  trufters  of  the  village 
of  Nctohurgh,  by  an  ordinance  duly 
made,  direct  a  street  or  road  in  that 
village,  which  had  been  used  as  a 
highway,  to  be  shut  up  and  dis- 
continued, no  appeal  lies  from  the 
order  or  decision  of  the  trustees  to 
the  judges  of  the  court  of  common 
pleas.  ih. 

3.  But  if  such  appeal  would  lie,  it 
must  be  made  within  forty  days 
after  the  decision  of  the  trustees. 

ib. 

Vide  Action  on  tub  Case,  I.  3,  4,  (L 

I. 

INJUNCTION. 

Vide    CiiANCERT,  II.  2.  III.  4. 
Statutes. 

INSOLVENT  DEBTORS. 

1.  A  discharge  under  the  act  giving 
relief  in  cases  of  insolvency,  pa.ssed 
April,  1813,  (1  iV.  R.' L.  460. 
sess.  36.  c.  08.  s.  9.)  obtained  the 
6th  of  May,  1817,  is  a  good  bar  to 
an  action  of  covenant  brought  by 
the  loan  officers  of  Albany,  on  a 
covenant  contained  in  a  mortgage, 
to  recover  the  balance  remaining 
due  on  the  mortgage,  executed 
by  the  defendant  under  the  act 
of  the  14th  of  March,  1792,  (2 
Ortenl,  Ed.  Lcaos,  400.)  after  a 
sale  of  the  mortgaged  premises^ 
pursuant  to  the  act,  the  proceeds 
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of  which  were  insuificient  to  satisfy 
the  principal  and  interest  due  on 
the  mortgage,  and  which,  by  the 
terms  of  the  mortgage,  were  paya- 
ble when  demanded,  at  any  time 
after  the  first  Tuesday  of  May, 
1815,  it  being  a  debt  due  at  the 
time  of  the  application  for  relief, 
on  the  17th  of  February,  1817. 
New  Loan  Officers  of  Albany  v. 
Capron,  44 

2.  Where  the  plaintiff  appeared  before 
the  judge,  to  oppose  the  discharge 
of  the  defendant,  under  the  insol- 
vent act  of  the  3d  of  April,  1811, 
and  after  examining  the  defendant 
and  hearing  his  explanations,  with- 
drew, without  making  any  further 
opposition,  and  the  defendant  ob- 

'  tained  his  discharge ;  the  court  on 
motion,  ordered  a  perpetual  stay  of 
execution  on  the  part  of  the  plain- 
tiff.    Field  ▼.  Howland,  85 

3.  It  seems,  that  if  the  defendant  had 
applied  to  the  court  immediately 
after  his  discharge,  they  would 
have  ordered  a  discontinuance  of 
the  suit,  under  the  circumstances 
of  the  case.  t6. 

4.  A  discharge  under  the  insolvent 
act  of  the  Sd  of  April,  181 1,  does 
not  discharge  a  debt  contracted 
prior  to  the  passing  of  the  act ;  for 
the  act,  as  impairing  the  obligation 
of  the  contract,  would  be,  so  far, 
unconstitutional  and  void.  Roose^ 
velt  V.  Cebra,  108 

INSURANCE. 

Return  of  Premium, 

1.  Where  the  plaintiff  declares  for  a 
total  loss  on  the  policy,  and  adds 
the  usual  money  counts,  he  is  en- 
titled to  judgment  for  a  return  of 
premium,  if  the  court  is  of  opinion, 
that  he  is  not  entitled  to  recover 
for  a  total  loss,  on  the  groqnd  that 
the  policy  never  attached;  pro- 
vided the  defendants  have  not 
compelled  him  to  elect  whether  he 
would  proceed  for  a  return  of 
premium  or  not.  Waddington  v. 
United  Insurance  Company ,       23 


2.  And  the  premium  not  having  been 
paid  into  court,  the  plaintiff,  in  such 
case,  will  be  entitled  to  interest 
thereon,  firom  the  commencement 
of  the  suit,  or  firom  the  time  when 
the  defendant  ought  to  have  paid 
the  premium  into  court.  ib, 

3.  The  allowance  of  interest,  in  cases 
of  this  kind,  rests  in  the  sound  dis- 
cretion of  the  court  ib. 

4.  But  the  plaintiff,  in  such  case,  is 
not  allowed  costs  on  his  claim  for  a 
total  loss  under  the  policy.  ib, 

INTEREST. 

1.  Interest  is  payable  according  to 
the  laws  of  the  country  where  the 
contract  is  made;  but  if,  by  the 
terms  or  nature  of  the  contract,  it 
appears,  that  it  is  to  be  executed  in 
another  country,  or  that  the  parties 

'  had  reference  to  the  laws  of  another 
country,  then  the  place  in  which  it 
was  made  is,  in  this  respect,  imma- 
terial, and  it  is  to  be  governed  by 
the  laws  of  the  country  where  it  ii 
to  be  performed.  Fanning  y.  Con> 
sequa,  in  error,  51 1 

2.  As,  where  a  Chinese  merchant,  riv 
siding  at  Canton,  consigned  'goods 
to  a  merchant  in  Ntw^York,  (and 
which  were  delivered  to  his  a^ent 
in  Canton,)  to  be  sold  by  him,  nnd 
the  nett  proceeds  to  be  remitted  t  > 
the  consignor  at  Canton ;  Held,  th-Jt 
the  consignor  was  entitled  to  recover 
interest  only  according  to  the  liw 
of  New  "York,  and  not  accordinjr 
to  the  laws  or  custom  of  Canton. 

ib, 

3.  Though  in  questions  arising  between 

subjects  and  citizens  of  different 
states,  each  is  to  be  considered  as 
a  party  to  the  laws  of  his  country ; 
yet,  whether  this  principle  is  ap- 
plicable to  a  question  between  prin- 
cipal and  agent,  as,  in  the  above 
case,  of  a  foreign  merchant  con- 
signing goods  to  his  factor  here  for 
sale^  and  the  latter  is  prevented  by 
an  embargo  from  remitting  the  pro- 
ceeds    to  his  principal,    Quare? 

ib. 
Vide  Insurance,  3. 
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JUDGMENT. 
Vide  Practice,  V.  7. 

JURISDICTION. 

1.  A  state  court  hps  no  jurisdictioo 
of  criminal  oflfences  against  the 
United  States;  nor  of  the  penal 
laws  of  the  United  States  ;  nor  can 
such  jurisdiction  be  conferred  by 
an  act  of  Congress.  United  States 
V.  Lathrop,  4 

2.  Therefore,  an  action  for  a  penalty 
incurred  by  selling  spirituous  li- 
quors, without  ft  license,  contrary  to 
the  act  of  Congress  of  the  2d  of 
August,  1813,  (13  Cong.  1  sess. 
ch.  t\8.)  cannot  be  brought  in  this 
court  t6. 

3.  The  right  of  exchisire  legislation 
or  jurisdiction  within  the  limits  of 
any  of  the  states,  can  be  acquired 
by  the  United  States,  only  by  pur- 
chase of  territory  from  the  states, 
for  the  purpose  and  in  the  mode 
prescribed  by  the  constitution  of 
the  United  States.  The  People  v. 
Godfrey,  225 . 

4.  The  land  on  which  Fort  Niagara 
is  erected  nerer  having  been  actu- 
ally ceded  by  this  state  to  the  United 
States,  it  still  belongs  to  the  state ; 
and  its  courts  have  jurisdiction  of 
all  crimes  committed  within  that 

fort,  or  its  precincts,  though  it  has 
lioen  garrisoned  by  troops  of  the 
United  States,  and  held  by  them, 
since  the  surrender  by  Cfreat  Brit' 
ain,  pursuant  to  the  treaties  of  17^ 
and  1794 ;  for  the  United  States 
acquired  no  territory  within  this 
state,  by  virtue  of  Uioae  treaties. 

ib. 

Vide  Court  of  Errors.  . 

LEASE. 

Forfeiture  of  Lease. 

I.  Where  a  lease  for  the  term  of  seven 
years,  contained  a  condition,  that 
the  lessee  should  not  "  assign  over, 
or  otherwise  part  with  the  indenture 
on  the  premises  thereby  leased,  or 
488 


any  part  thereof,  to  any  person,' 
5tc.,  and  a  clause  of  re-entry,  and 
of  forfeiture,  for  a  breach  of  the 
condition;  no  forfeiture  is  incur- 
red by  an  underletting  for  two 
years,  or  a  period  short  of  the  whole 
term,  as  the  words  of  the  condition 
are  to  be  construed  to  mean  an  as- 
signment for  the  whole  term. 
Jackson,  ex  dem  Weldon^  v.  JFfar- 
rison,  66 

2.  Where  one  of  the  conditions  was, 
that  the  lessee  should  pay  all  taxes, 
dtc. ;  Held,  that  the  lessor  had  no 
right  to  re-enter  for  a  breach  of 
the  condition,  without  showing  a 
demand  of  payment  of  the  tax 
within  the  period  required  by  law, 
in  order  to  create  a  forfeiture,     ib. 

3.  Nor  can  the  lessor  re-enter,  on  the 
ground  of  a  forfeiture,  for  the  non- 
payment of  rent,  without  showing 
a  demand  of  the  rent  due,  on  the 
last  day,  of  the  tenant,  on  the 
premises,  a  convenient  time  before 
sunset,  &c.,  or  a  strict  compliance 
with  all  the  formalities  required  by 
the  common  law,  his  claim  being 
regarded  as  stricti  juris.  ib, 

4.  Proving  a  demand  of  the  rent  of 
the  tenant,  at  his  house,  on  the 
premises,  in  the  afternoon  of  the 
last  day,  is  not  sufficient.  t6. 
Where,  at  the  bottom  of  a  lease 
containing  a  clause  of  re-entry  for 
non-performance  of  the  covenants, 
conditions,  &c.  the  lessee  agreed 
not  to  make  any  alterations  in  the 
buildings,  without  the  consent  of 
the  lessor,  this  was  held  to  rest 
merely  in  covenant,  and  was  not  a 
condition  for  the  breach  of  which 
the  lease  was  to  be  forfeited.        ib. 

Vide  Award,  1.     Covenant,  5,  6 


LETTER  OF  CREDIT 
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»  Vide  Evidence,  I.  1. 


LEX  LOCI. 
Vide  Foreign  Laws.     Interest 
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UMITATION  OF  ACTIONS. 

1.  In  an  action  of  assumpsit  brought 
more  than  six  years  after  the  cause 
of  action  accrued,  it  is  not  necessa- 
ry to  aver  a  new  promise  within  the 
six  years ;  but  proof  of  an  acknowlr 
tdstnent  of  the  debt  witliin  the  six 
years,  is  sufficient  to  repel  a  defence 
set  up  under  the  statute.  Martin 
V.  Williams,  330 

2.  So,  where  the  defendant  offers  to  set 
off  a  demand  against  the  plaintiff, 
which  accrued  more  than  six  years 
before  the  bringing  of  the  suit,  it  is 
not  necessary  that  the  defendant, 
in  the  notice  annexed  to  his  plea, 
should  state  a  promise  to  pay  with- 
in the  six  years.  ih, 

3.  Nor  is  it  an  objection,  that  the  de- 
mand offered  to  be  set  off  was  not 
originally  due  to  the  defendant,  but 
had  been  assigned  to  him ;  the  as- 
signment being  before  the  com- 
mencement of  the  suit.  »6» 

Vide  Onondaga  Commissioners. 

LOAN  OFFICERS. 
Vide  Insolvent  Debtors,  1. 

MARRIAGE  SETTLEMENT. 

Where  a  deed  of  marriage  settlement 
was  duly  executed  by  the  parties, 
and  laid  on  the  table,  and  the  wife, 
the  cestui  que  trust,  took  up  the 
deed,  and  kept  it  in  her  possession 
until  her  death,  this  was  held,  un- 
der the  circumstances,  to  be  a  good 
and  valid  delivery  of  the  deed. 
Jaques  v.  The  Trustees  of  the 
Methodist  Episcopal  Church,    548 

Vide  Baron  and  Feme. 

MILITARY  BOUNTY  LANDS. 
Vide  Onondaga  Commissioners. 

MILLS  AND  MILLrSEATS. 
Vide  Action  o**  tue  Case,  II.  1,  2. 

MORTGAGE. 

Vide  Ejectment,  I.  2.  IL  3. 
Vol.  XVII.  6? 


NEWBURGH  VILLAGE. 
Vide  Highway. 

NEWBURGH  AND  COCHECTON 
TURNPIKE  COMPANY. 

According  to  the  true  construction  of 
the  lOth  section  of  the  act,  incor- 
porating the  Newburgh  and  Co- 
checton  Turnpike  Company,  (sess. 
24.  ch.  36.  2  K.  ^  R,  459.)  a 
person  who  owns  a  farm  on  the  weat 
side  of  the  toll-gate,  and  another 
farm  on  the  east  side  of  the  gate, 
within  a  mile  thereof,  is  exempt- 
ed from  toll,  in  passing  through  the 
gate,  from  one  farm  to  the  other, 
with  materials  for  building  and  im* 
provements,  it  being,  according  to 
the  proviso  in  the  act,  the  common 
business  of  his  farm.  Newburgh 
and  Cochecton  Turnpike  Company 
v.  Belknap,  %^ 

NUDUM  PACTUM. 

Vide  Bills  op  Exchange  and  Prom- 
issory Notes,  I.  1. 

NUISANCE. . 
Vide  Action  on  the  Case,  II. 

ONONDAGA  COMMISSIONERS. 

By  the  proviso  contained  in  the  8th 
section  of  the  act  to  settle  disputes 
concerning  the  titles  to  lands  in  the 
county  of  Onondaga,  {\  N.  R.  L. 
215.  sess.  20.  ch.  51.)  infants  have 
three  years  after  coming  of  age^ 
within  which  to  file  their  dissent  to 
the  award  of  the  commissioners. 
Jackson,  ex  dem,  Boyd,  v.  Lewis, 

475 

ORDER  OF  REMOVAL. 

Vide  Poor,  2.  5. 

PARTNERSHIP. 

1.  One  partner  of  a  firm  may  sign  a 
deed  of  composition ,  and  release  a 
debt  due  to  the  partnership.  Bruen 
V.  Marquand,  58 
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2.  H.  and  S.  made  a  joint  purchase  of 
a  quantity  of  goods,  each  paying 
the  one  half  of  the  price.  They 
sold  to  A.  one  package  of  the  goods 
at  a  credit  of  five  months,  and  divid- 
ed the  remainder  of  the  goods  be- 
tween them,  and  H.  paid  S.  for  one 
half  of  the  price  of  the  package 
sold.  A.,  the  purchaser,  having  be- 
come  insolvent,  II.  brought  an  ac- 
tion of  assumpsit  against  S.  to  re- 
cover one  half  of  the  loss  arising 
from  the  sale  of  the  package ;  Htid, 
that  it  was  a  copartnership  concern, 
and,  therefore,  an  action  at  law 
could  not  be  maintained  without 
proving  an  express  promise  to  pay. 
Scd  qu<gre.  Hoisted  v.  Schmehtl,  80 

3.  But  even  if  an  action  at  law  would 
lie  in  such  a  case,  yet»  as  H.  had 
taken  the  note  of  A.,  and  treated 
H  as  his  own,  entending  the  time 
of  credit,  and  changing  the  security 
without  the  consent  of  S.,  and,  final- 
ly, making  a  compromise  of  the 
claim,  he  had  no  right  call  on  S.  to 
share  in  the  loss.  t6. 

4.  Where  two  persons  are  joint  pro; 
prietors  of  certain  patent  rights,  as 
for  navigating  vessels  by  steam, 
one  of  them,  on  the  mere  ground 
of  such  joint  interest  or  concern,  is 
not  responsible  for  any  special  con- 
tract or  undertaking  entered  into 
by  the  other  with  any  assignee  of 
such  right,  not  connected  with  the 
enjoyment  and  exercise  of  their 
common  privilege  under  the  patent. 
MfNeven  and  others  v.  LMngston 
and  others,  437 

5.  A  bona  fide  assignment  by  one  of 

several  partners,  of  all  his  interest 
in  the  copartnership  stock,  dl^c. 
ipso  facto  dissolves  the  partnership ; 
although  one  of  the  articles  of  co- 
partnership expressly  provides,  that 
the  partnership  shall  continue  until 
two  of  the  contracting  parties  shall 
demand  a  dissolution,  and  the  other 
partners,  in  fact,  wish  the  partner- 
ship to  go  on,  notwithstanding  the 
assignment.  Marmand  v.  The 
New- York  Mam^actwring  Com-- 
pony,  525 
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6.  The  assignee  of  the  partner,  in  such 
case,  is  entitled  to  an  account  of 
the  profits  of  the  concern,  and  to  the 
share  of  the  assignor ;  and  where 
an  inventory  had  been  taken  of 
the  copartnership  stock,  &c.,  by 
mutual  consent,  six  months  after  the 
assignment,  and  the  other  partners 
refused  to  dehver  the  share  claim- 
ed by  the  assignee,  the  inventory 
was  taken  as  the  true  valuation, 
though,  if  the  stock  had  been  sold 
at  public  auction,  or  private  sale, 
the  value  would  have  been  much 
less,  and  it  had  fallen  between  the 
time  of  making  the  inventory,  and 
the  taking  of  the  account  before 
a  master.  t6 

Vide  PAYMEprr. 

PATENT. 

I.  Location  of  Patents* 
II.  Construction  of  particular  PateMs. 

I.  Location  of  Patents, 

1.  Where  a  large  tract  of  land  was 

granted  by  the  commissioners  of 
the  land  office,  to  L.  and  others,  de- 
scribing'the  tract  by  its  exterior 
lines  alone ;  and  directing  a  survey 
of  the  tract  to  be  made  by  the  sur- 
veyor-general, and  patents  to  be 
issued  for  the  several  lots,  accord- 
ing to  the  return  and  map  of  such 
survey;  and  the  patents  described 
tlie  several  lots  with  reference  to 
the  map  on  file  in  the  ofBce  of  the 
secretary  of  state ;  Held,  that  the 
patents  were  to  be  understood 
as  referring  to  the  field  book  and 
actual  survey,  as  well  as  to  the 
map  on  file.  Jackson,  ex  dan,  Liv- 
ing:iton,  V.  Freer,  29 

2.  l^he  owners  of  the  seyeral  lots  so 
surveyed,  patented  and  described, 
are  bound  by  their  actual  locations, 
according  to  the  lines  on  the  ground, 
without  regard  to  the  circumstance, 
that  some  of  the  lots  would  exceed, 
and  some  fall  short  of  the  quantity 
of  acres  mentioned  in  the  patents. 

ib 
Vide  Partnersdiv.  4.    Dbkd 
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1 1.  Construction  of  particular  Patents, 

d.  Bt  the  patent  granted  to  Zrphameh 
Piatt,  in  1784,  of  a  tract  of  land, 
bounded  east  on  Ldke  Ckamplahi^ 
and  extending  w:st  on  both  sides 
of  the  river  aarannr,  seven  miles 
square ;  the  whole  rirer  to  that  dis- 
tance pissed  to  the  patentee,  and 
became  his  exclusive  property,  there 
being  no  reservation  of  the  river, 
nor  any  restriction  in  the  use  of  it, 
expressed  in  the  grant.  The  Peo- 
ple V.  Piatt,  195 

I.  And  the  public  have  not,  therefore, 
any  right  of  fishery  in  it,  within  the 
bounds  of  the  patent,  it  not  being 
a  navigable  river.  ib. 

Vide  Fishery.     Deed. 


PARTITION. 

Where  the  defendant  iti  parfi/ion,  plead- 
ed non  teiUnt  insimul,  on  which  issue 
was  joined;  and  it  appeared  that 
A.,  one  of  the  defendants,  had,  be- 
fore the  service  of  the  petition  and 
notice,  conveyed  all  his  right  in  the 
premises  to  one  of  his  co-defend- 
ants, who  was,  before,  a  tenant  in 
common  with  htm;  ne  court, 
after  the  rights  of  the  parties  had 
been  ascertained,  refused  to  turn 
the  plairttifTs  round  to  another  ac- 
tion, on  account  of  a  variance  be- 
tween the  petition  and  proofs,  as  to 
the  quantity  of  interest  in  the  re- 
spective tenants  in  common;  but 
gave  judgment,  that  as  to  A,,  the 
plaintiff  should  go  without  day,  and 
pay  his  costs ;  but  as  to  the  other  de- 
fendants, the  plaintitf  should  have 
judgment  according  to  the  proofs 
in  the  cause.  Ferris  and  others  v. 
/^iih  and  others,  221 


PAYMENT. 

R.  and  B.,  partners  in  trade,  being 
indebted  to  the  plaintiff  for  goods 
sold  and  delivered,  B.,  on  the  ^Id  of 
April,  1816,  informed  the  plaintiffs 
that  they  had  dissolved  their  part- 
nershio,  and  that  B.  had  assumed 


the  debt  due  to  the  plaintiffs,  of  the 
pfl^ment  of  which  they  might  rest 
assured ;  to  which  the  plaintiffs  re- 
plied, **  we  observe  your  partnership 
i^  dissolved,  and  that  you  have  aj»- 
sumed  our  debt,  which  we  are 
satisfied  with."  B.,  afterwards, 
paid  part  of  the  debt,  and  on  the 
13th  of  August,  1816,  liquidated 
the  account,  and  gave  the  pkintiffs 
bis  promissory  note  on  demand,  for 
the  balance  due,  and  the  plaintiffs 
gave  him  a  receipt  for  the  note, 
"when  paid  to  be  placed  to  the 
credit  of  R.  and  B.'s  account  with 
us."  B.  continued  in  business  until 
Notfenkber,  1817,  when  he  became 
insolvent,  and  the  plaintiffs,  who 
had  not  su<ed  B.,  nor  made  any  de- 
mand of  R.,  brought  an  action 
against  R.  and  B.,  on  the  original 
eontra<&t  for  goods  sold  and  deliv- 
ered ;  Held,  that  neither  the  accept- 
ance by  the  plaintiffs  of  the  note 
of  B.,  nor  the  indulgence  shown  to 
him,  amounted  to  payment,  or  dis- 
charged R.,  but  that  the  plaintiffs 
were  entitled  to  recover  \he  balance 
due  on  the  original  contract,  on  de- 
livering up  the  note  to  be  cancel- 
ed. Smith  4*  Marshall  v.  Rogers 
4*  Dement,  340 

Vide  Assignment,  2.     Bonj>. 

PLEADING. 

I.  Plea  of  a  former  Action,  or  re- 

cotyeryfor  the  same  cause. 
II.  Replication, 
IIL  Pleading   in  particular  Actions 
and  Cases, 

I.    Plea  of  a  former  Action,  or  recov^ 
ery  for  the  same  cause, 

1.  In  an  action  of  assumpsit  agfiinst 
the  maker  of  a  promissory  note 
(not  negotiable,)  it  is  a  good  plea  in 
bar,  that  a  judgment  was  recovered 
in  the  Supreme  Court  of  the  state 
of  Vermont,  (where  the  note  was 
made,  and  the  parties  resided,)  at 
the  suit  of  a  creditor  of  the  plain- 
tiff, on  n  foreign  attachment  against 
the    plaintiff,    as    an    absconding 
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debtor,  to  recover  the  amoaiit  of  the 
same  note  of  and  against  the  credits 
and  effects  in  the  hands  of  the  de- 
fendant, (the  maker  of  the  note,) 
as  the  trustee  and  debtor  of  the 
plaintiff.     Prescott  v.  Hull,       284 

2.  A  replication,  that  before  the  com- 
mencement of  the  proceedings  on 
the  foreign  attachment  in  Vermont , 
the  plaintiff  assigned  and  transfer^ 
red  the  note,  &c.  to  A.,  is  good ; 
the  suit  here  being  prosecuted 
for  the  benefit  of  the  assignee, 
who  was  not  before  the  court  in 

Vermont,  nor  a  party  to  the  pro- 
ceedings there ;  it  being  presumed, 
that  the  court  in  Vermont  would 
have  recognized  the  assignee,  and 
protected  his  rights,  had  they  known 
of  the  assignment;  and  the  pro- 
ceedings there  were,  therefore,  res 
inter  alios  acta,  and  it  is  not  draw- 
ing them  into  question,  to  say,  that 
the  assignee  is  not  concluded  by 
them ;  but  such  a  replication  ought 
to  aver,  that  the  debt  was  assigned 
for  a  full  and  valuable  considera- 
tion, and  that  the  suit  was  prosecut- 
ing for  the  benefit  of  the  assignee, 
otiierwise  it  is  bad  on  demurrer. 
ih. 

Vide  Limitation  op  Actions,  1. 

II.  Replication. 

3.  A  replication  of  nul  tiel  record  to  a 
plea  of  judgment  recovered  for  the 
same  cause  of  action  in  the  Circuit 
Court  of  the  United  States,  &c. 
must  conclude  to  the  country,  and 
not  with  a  verification.  JUaMwin 
V.  HaU,  272 

Vide  Plea.     Sbt-Ofp. 

II.    Pleading  in  particular  Actions. 

Vide  Action  on  the  Case,  I.  1.5.  6. 
7.  BiUA  OF  Exchange  and  Prom- 
issory Notes,  II.  Covenant,  5, 
C.     Partition.     Slander,  2. 

POLICY  OF  INSURANCE, 

Vide  Chancery,  III.  5. 
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PRACTICE. 

I.  Ajfidaoiis. 

II.  Commission  to  examine  Witnesses, 
III.  Judgment  as  in  case  of  Nonsuit, 

IV.  Judgment    hy  Default,  Interlocu- 
tory  Judgment,  and  Assessment 
of  Damages. 
V.  Reference. 

VI.  Motions,  Arguments,   Cases,  and 
Notices  of  Motions. 

I.  Affidavits. 

1.  An  affidavit  taken  before  a  com- 
mi.^sioner,  an  attorney  of  the  court, 
and  a  partner  in  business  with  the 
attorney  of  the  defendant,  was  al- 
lowed to  be  read,  as  he  was  not 
named  on  the  record  as  an  attorney 
in  the  cause.  Haiknback  v.  Wkit" 
akcr,  2 

Service  of  Process,  vide  Arrest. 

IL    Onnmission  to  examine  Witnesses. 

2.  Depositions  of  witnesses  residing 
abroad  taken  under  a  commission, 
were  read  on  the  trial  of  a  cause, 
and  the  jury,  not  being  able  to 
agree  on  a  verdict,  were  discharged, 
and  a  second  commission  to  re-es- 
amine  the  same  witnesses  was 
allowed  to  be  issued.  Fisher  r. 
Dale,  343 

III.  Judgment  as  in  case  of  Nonsuit. 

3.  Where  a  feigned  issue  is  awarded 
by  the  court,  to  ascertain  the  va- 
lidity of  a  judgment  entered  on  a 
bond  and  warrant  of  attorney,  both 
parties  are  actors,  and  a  judgment, 
as  in  case  of  nonsuit,  will  not  be 
granted,  for  not  bringing  the  issue 
to  trial.     Rogers  v.  Tift,  267 

4.  A  cause  was  regularly  brought  to 
trial,  pursuant  to  notice,  and  the 
jury  were  discharged,  because  they 
could  not  agree  on  their  verdict, 
and  the  judge  allowed  the  cause  to 
be  again  put  on  the  calendar,  for  tho 
purpose  of  being  tried  by  another 
jury,  but  the  plaintiff  refused  to 
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bring  on  the  cause  to  trial,  at  that 
sittings ;  Held,  that  the  defendant 
was  hot  entitled  to  judgment  as  in 
case  of  nonsuit,  for  not  bringing 
the  cause  to  trial.    Fisher  v.  Dale, 

342 

IV.  Judgment  by  Default;  InterhcU' 
tory  Judgment,  and  Assessment 
of  Damages. 

S.  Where  one  of  two  defendants 
pleads,  and  the  other  makes  default, 
the  plaintiff  cannot  proceed  to  try 
the  issue  joined,  and  have  the 
damages  assessed  against  both  de- 
fendants, before  an  interlocutory 
judgment  has  been  regularly  enter- 
ed against  the  defendant,  who  neg- 
lects to  plead.     Hart   v.   Delord, 

270 

V.  Reference. 

ti.  Where  a  cause  is  not  referable  un- 
der the  statute,  involving  no  matter 
of  account  between  the  parties,  the 
court  will  not  exercise  any  control 
oyer  the  proceedings,  nor  interfere 
to  set  aside  the  report  of  the  refer- 
ees, though  they  may  have  admitted 
illegal  or  improper  evidence,  and 
the  submission,  or  rule  of  reference, 
has,  by  consent  of  the  parties, 
been  entered  in  the  book  of  com- 
mon rules.    Johnson   v.  Parmely, 

129 

7.  Where  a  case,  not  within  the 
statute,  (sess.  36.  ch.  56.  s.  2.  1  N. 
R.  Zr.  516.)  is  referred,  it  seems, 
that  Vi  judgment  cannot  be  entered 
on  the  report  of  the  referees;  but 
the  remedy  is  by  attachment,  on 
making  the  submission  a  rule  of 
court.     Yate^r.  RussiU,  in  error, 

461 

8.  But  if  the  parties  in  a  suit  not  ref- 
erable under  the  statute,  by  their 
written  agreement,  expressly  con- 
sent and  agree,  that  a  rule  of  refer- 
ence be  entered,  and  that  a  judg- 
ment may  be  entered,  on  the  re- 
port of  the  referees,  all  error  is 
oured,  or  taken  away  by  this  con- 
sent, and  a  judgment  on  a  report 


of  referees,  pursuant  to  such  agree- 
ment, is  as  valid  as  if  entered  on  a 
verdict.  ib, 

9.  Where,  by  agreement  of  the  parties, 
a  cause  was  referred  to  three  refer- 
ees, who,  or  any  tu>o  of  them,  were 
to  report,  and  two  only  of  the  ref- 
erees signed  the  report,  which 
stated,  that  the  subscribers,  having 
heard  the  proofs  and  allegations 
of  the  parties,  find,  Sc'C,  on  a  writ 
of  erjpr  brought  in- the  judgment 
entered  on  this  report,  it  will  be 
presumed,  that  all  the  referees  met 
and  heard  the  parties,  though  two 
only  signed  the  report,  nothing  ap- 
pearing to  the  contrary  on  the  rec- 
ord, ib, 

10.  But  if  the  fact  were  otherwise, 
the  objection  should  be  raised  in 
the  court  below,  on  the  coming  in 
of  the  report,  not  in  the  Court  of 
Errors,  who  can  look  only  to  the 
record.  ib, 

VI.    Motions,  Arguments,  Cases  and 
Notices  of  Motions, 

11.  Attorneys,  whether  sued  by  writ 
or  by  bill,  are  entitled  to  persona^ 
service  of  the  declaration  and 
notices  of  all  subsequent  proceed- 
ings.   Brown  v.  Ckilds,  1 

Vide  Bail.    Etidence,  IV.  3,  4. 

PROMISSORY  NOTE. 

Vide  Bills  of  Exchange  and  Prom- 
issory Notes. 

POOR. 

1.  By  the  statute  (1  N,  JR.  L.  280. 
sess.  36.  ch.  78.)  which  has  altered 
the  common  law,  every  bastard 
child  is  to  be  deemed  settled  in  the 
place  of  the  last  legal  settlement  oj 
its  mother ;  and  it  makes  no  differ- 
ence whether  that  settlement  is 
acquired  by  the  mother  by  birth, 
from  the  father,  or  derived  to  her, 
through  him,  in  consequence  of  his 
acquiring  a  new  settlement,  she 
being  at  the  time  of  such  change 
of  the  settlement  of  her  father,  in 
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hm  haaSfy  aad  uaderafe.  Owemen^ 
if€*  ofOmqjokmne  v.  OWTMetVi  ifc  of 
JolmHoum^  il 

QL  An  adjudication  in  an  order  of  remov- 
al, that  the  pauper's  legal  sdUement 
was  in  A.,  is  tantamount  to  an  adjudi- 
cation that  hia  lati  legal  aectlement 
was  there ;  and  the  enlur  m  suficienL 
OvenurSj  (iv.  of  Vmfwm  ▼.  (henttro^ 
ife^ofSmiMU,  89 

3L  Where  a  pauper  has  actually  become 
chargeable  to  the  town,  it  is  not  neces- 
sary to  order  him  to  remove  to  the 
place  of  his  last  legal  setdement,  pre- 
vious to  issuing  a  warrant  for  his  re- 
moval. A. 

4.  The  place  of  (trt&  of  an  in&nt  pauper 
is,  prunafaei^  his  place  of  settlement ; 
but  such  pauper  may  he  removed  to 
the  last  legal  settlement  of  the  parents, 
when  discovered.  %b, 

5.  Where  an  order  is  made  for  the  re- 
moval of  a  pauper  from  A.  to  B^from 
which  order  the  overseers  of  B.  ap- 
peal ;  but  the  oveneers  of  A.  take  back 
the  pauper,  and  the  appeal,  conse- 
quently, IS  never  prosecuted,  the  order, 
diouffh  unreversed,  is  not  evidence 
that  Uie  pauper's  settlement  was  in  B. 

PROMISE.^  Ft<2e  Aorebxbnt,  1. 

Puhlie  AgeaL    Fide  Aabnt. 

RENT.— Fufe  LvASS.    Covewant,  5, 6. 

RELEASE.-— Fufe  Accoiu»  and 
Satisfactioii,  2. 

REFERENCE.— Fufe  Paactick,  V. 

REPLEVIN. 

J.  Replevin  lies  for  any  iorfunu  or  un- 
lawful taking  of  goods:  but  not  for 
things  T^TAi  to  the  /rtikold,  Cresson 
V.  iSbnil,  116 

2.  But  if^  after  the  sheriff*  has  levied  on 
them,  they  are  severed,  they  then  be- 
come peroond  property,  and  may  be 
replevied.  ik 

RIVER.— Fufe  FisHEar. 

60IRE   FACIAS. 

I.  Where  a  judgment  is  above  <en,  and 
under  firet^y  years'  standing,  the  plain- 
tiff* must  appfy  to  the  court  for  leave 
to  issue  a  scire  facias,  suj^rted  bv 
an  affidavit  of  its  being  unpaid.  Bank 
ofMuhYoHi  V.  Eden,  105 

%  IfthejudgmentbeofmoretlianftMfify 
years*  standiw,  there  must  be  a  service 
of  a  notice  or  a  motion,  &c.,  or  a  rule 
to  show  cause,  ib 
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3.  Where  the  judgment  is  olove  fiseiily 
years*  sUukUng^  the  court  have  a  dis- 
cretion to  grant  or  refuse  the  motioii 
for  a  Sfire  fcuias.  ib 

4.  Wherever  diere  is  a  change  of  putiea 
by  morrtaev,  hofnknspUy  or  aeaik, 
whereby  omer  persons  become  inter- 
ested in  the  execution  of  the  judgment, 
a  seirejaeias  is  neceasary  to  make  such 
new  person  a  party  to  the  judgment 
Johnson  v.  Parmdyy  271 

5.  As  where  a  feme  soU  plaintifl^  after  a 
report  of  referees  in  her  favqr,  mar- 
ri^,  and  a  judgment  was,  aflerwaida, 
entered  up  on  the  report,  and  execution 
issued,  without  any  scire  /ados  being 
Issued  to  make  the  husband  a  party  to 
the  judgment,  the  execution  was  set 
afljde  for  irregularity.  tft. 

Vide  Costs,  a 

SET-OFF. 

1.  Where  the  defendant  offers  io  teioj^^ 
demand  against  the  plaintiff*  which 
accrued  more  than  six  ypars  before 
the  bringing  the  suit,  it  is  not  necessaiy 
that  the  defendant,  in  the  noHee  an- 
nexed to  his  plea,  should  state  a  prom- 
ise to  pay  within  six  years.  JUtmn  v. 
IRUmm,  330 

2.  Nor  is  it  an  ol^ection  diat  the  demand 
offered  to  be  set  off  was  not  originally 
due  to  the  defendant.  But  had  been 
assigned  to  him,  the  assigninent  being 
before  the  commencement  of  the  suiL 

tft. 

SETTLEMENT  OF  THE  POOR. 
Vide  Pooiu 

SHERIFF. 

Where  a  ceg^ias  ad  resp,  against  a  sheriff 
for  the  escape  of  a  prisoner  in  execu- 
tion, was  delivered  to  the  wifo  of  the 
coroner,  at  his  dwelling-house,  (the 
coroner  beng  then  absent,)  while  the 
prisoner  was  actually  off*  the  limits  of 
the  gaol  liberties,  though  he  immedi- 
ately thereafter  return^,  it  is  a  suffi- 
cient commencement  of  an  action 
afainst  the  sheriff^  before  the  return 
of  the  prisoner  to  ihegaejL  liberties,  so 
as  to  make  the  sheriff  liable  for  the 
emape.    Broneon  v.  iSevi,  63 

Vide  ExscuTiojf,  1, 9, 3. 

SHIPS  AND  VESSELS. 
Vide  AaRBST  of  Ships  Ann  Vsssai.8 

SLANDER. 

1.  To  say  of  a  Hacksmi^  m  re]atk>n  to 
his  business  and  trade,  ^he  keeps  fedu 
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hookf,  and  I  can  prove  U/*  is  actionable. 
Burich  V.  Nickersoriy  217 

^,  Where  die  declaration  stated  that  the 
plaintiff,  at  the  time  of  publishing  the 
slanderous  words,  was,  and  long  be- 
fore, had  been  a  blacksmith,  and  car- 
ried on  the  business  and  trade  of  a 
blacksmith  honestly,  and  found  and 
provided  all  such  iron  as  was  neces- 
sary and  repaired  of  him  in  his  busi- 
ness, and  made  correct  charge^  and 
always  kept  hoDest,  true,  and  faithful 
accounts  with  all  persons  relating  to 
his  trade,  &c.  Yet  the  defendant,  in 
order  to  injure  the  plaintiff  in  his  busi- 
ness, and  cause  if  to  be  believed,  &c., 
in  a  certain  discourae  of  and  cwicem- 
ing  the  jrfaintifl^  in  his  said  business, 
spoke  and  published  the  following 
words,  &C.,  (stating  diem,)  this  was 
held  sufficient,  without  a  more  vpecveX 
averment,  that  there  was  a  discourse 
of  and  conceminff  the  plaintiff's  tradtj 
and  that  the  words  were  q[>oken  of  his 
Ircufe.  t&. 

SLAVE. 

Th3  plaintif!^  who  had  married  an  jpxeeufnx, 
who  was  lesatee  of  all  the  testator's 

Eroperty,  including  slaves  brought  with 
im  into  this  state  from  Vvrgima^  sold 
a  slave  belon^f  to  the  testator,  at 
the  time  of  his  decease,  and  took  a 
note  for  die  consideration  money, 
which  he  applied  to  the  payment  of 
his  ovm  debt :  Hdd^  that  the  sale  was 
made,  not  in  die  character  of  an  exe- 
cutor in  ricfat  of  his  wife,  but  in  his 
private  right,  as  part  of  his  property 
acquired  by  his  marriage  with  the  le- 
gatee, and  was.  therefore,  void ;  espe- 
cially as  the  sale  was  not  necessary  to 
pay  the  debts  of  the  testator,  and  there 
was  evidence  of  a  contrivance  to  elude 
the  act  cpnceming  slaves,  &c.  (2  A*.  /L 
L.  201.)  and  that  no  action  could  be 
maintained  on  the  note  given  for  the 
consideration  mon^«    Hdm  v.  MSUr^ 
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STATUTES   CONSTRUED,   EX- 
PLAINED, OR  CITED. 

1787.  February  20.     Sess.  10.  ch.  97. 

(Uses,)  351 
aa     Sess.  10.  ch.   44. 

(Frauds,)  102 

1792.     March  14.     Sess.    15.  ch.   25. 

(Loan  officers,)  44 

1797. 24.      Sess.    20.  ch,    51. 

(Onondaga  Commissioners,)  475 

1708.  _ 27.      Sess.    2L  ch.    55. 

(Steam-boats,)  488 


1798.  August  10.  Seas.  22.  ch.  1. 
(Arrest  of  Ships  and  Vesseli )  54 

1801.  March  21.  Sess.  24.  ch.  25.  (Writs 
of  Error— Execution,)  34 

20.  Sess.  24.  ch.  3a  (New- 
burgh  and  Cochecton  Turnpike,)    33 

21.  Seas.  24.  eh.  46.  (Oamlng,) 

192 

1802. 19.  Ses.  25.  ch.  44.  (Hone 

Racing,)  192 

1803.  Apnl  5.  Sess.  2a  ch.  94.  Steam- 
boats,) 488 

1806. 7.  Seas.  29.  <^.  168.  (Dower,)  123 

1807. a  Sess.  30.  ch.  165.  (Steam- 
boats,) 488 

1808. 11.  Sees.  31.  ch.  225.  (Steam- 
boats,) 488 

1811. 3.  Sees.  34.  ch.  12a  (Insolvent 

Debtors,)  108 

9.  SeoB.  34.  ch.  200.  (Steam- 
boats,) 488 

1813.  March  19.  Sess.  3a  ch.  3a  (High- 
ways,) 277. 2SQ 

— >-  Apnl  5.  Sess.  da  ch.  53.  (Double 
Costs,)  37 

a  Sees.  3a  ch.  62.  (Fishery,)  195 
5.  Sess.  3a  oh.  5a  (Reference,) 

8.  Sees.  36.  eh.  78.  (Poor,)  41 

12.  Sess.  3a  ch.  08.  (Insolvent 

Debtors,)  44 

18ia 10.  Sess.  40.  ch.  94.  (Courts  of 

Justices  of  the  Peace,)  130 

1819.  April  7.  Sees.  42.  ch.  107.  (Agricul- 
tural Societies,)  87 

STATUTES  CONCERNING  STEAM- 
BOATS. 

The  several  acts  of  the  legislature  of  this 
state,  granting  and  securing  to  certain 
persons  the  sdit  and  exdttstve  right  of 
using  and  navigating  boats  or  vessels^ 
proj^Hed  bv  steam  or  fire  (Sess.  21.  ch. 
55.  Sees.  5».  ch.  94.  Sess.  30.  ch.  165. 
Sess.  31.  ch.  225.  Sess.  34.  ch.  200.)  in 
the  waters  of  this  state,  are  constitu- 
tional and  valid  acts ;  and  an  tiyimdioft 
may  be  issued  by  the  Court  of  Chan- 
cery,  to  jrestrain  the  citizens  of  another 
state  from  navigating  the  waters  of  this 
state,  by  vessels  prof.«lled  by  steam,  al- 
though such  vessel  may  have  been  duly 
enroUed  and  licensed,  under  the  laws 
of  the  United  States^  as  coasting  ves* 
sels.    aUhbons  v.  Ogden,  in  error,  488 

STATUTES  OF  THE  UNITED 
STATES. 

1813,  August  2.  13  Conf.  1  Sees.  ch.  38. 
Licenses  to  sell  spirituous  liquofs^     4 
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STATUTE  OF  USES. 
Vide  EzEcuTioif,  10. 

STEAM-BOATS.— FUe  Statutes 
coifCEEinifo  Steam-boats. 

SUPERSEDEAS.— Fide  Ereoe. 

SURETY. 

1.  Mere  delay  to  sue  the  principal,  does 
not  affect  the  rights  of  the  creditor 
against  the  surety.    PotoeU  v.  WaUn^ 

176 

2.  A  delay,  therefore,  to  sue  the  maker  of 
a  note  after  it  has  become  due,  does 
not  discharge  the  endoreor.  i&. 

3.  Where  a  creditor  does  an  act  injurious 
to  the  fure/y,  or  omits  to  do  an  act, 
when  required  by  hjs  surety,  which 
his  duty  towards  the  surety  enjoins 
him  to  do,  and  the  omission  is  mju- 
rious  to  the  surety,  the  latter  is  dis- 
charged ;  and  nuiy  set  up  such  con- 
duct of  the  creditor  as  a  defence  to  a 
suit  against  him  at  law.  King  v.  Bald- 
mn^  in  error,  384 

4.  A  awrtty^  when  the  debt  becomes  due, 
may  come  into  a  court  of  equity,  and 
compel  the  creditor  to  sue  for,  and  col- 
lect the  debt  of  the  principal  debtor.  i6. 

SURVEY  OP  LAND.— Fufc  Patent,  I. 

1,2. 

TROVER.— Fide  Execution,  6. 

TURNPIKE  ROADS.— Fufc  Newburoh 

AND  COCHECTON  TuRNPIEE  CoHPANT. 

UMPIRE.— Fufe  Award,  2. 

UNITED  STATES.— Fufc  Jurisdiction. 
USE. — Vidt  Statute  of  Uses. 

USURY. 

Where  a  note  is  made  for  the  purpose  of 
raising  money,  and  is  discounted  at  a 
higher  premium  than  the  legal  rate  of 


interest,  and  none  of  the  parties  wbose 
names  ore  on  the  note  could,  as  be- 
tween themselves,  maintain  a  suit  upon 
it  when  it  became  payable,  if  it  had  not 
been  discounted,  the  transaction  is  usu- 
rious, and  the  note  void.  Powell  y. 
JFaUrs,  176 

Vide  Chanceet,  III.  9, 10. 
WAGER.— Fufe  Gaming. 

WILI^ 

1.  Where  a  testator,  in  the  introducto- 
ry part  of  his  will,  used  these  words: 
**  And  as  to  what  wwldly  goods  it  has 
pleaaed  God  to  endow  me  with,  I  wilJ^ 
and  dispose  of  in  the  following  man- 
ner :"  and  then  gave  his  wife  a  third  of 
his  personal  property,  and  the  use  of 
his  house  and  furniture  duiinc  her 
widowhood;  and  devised  as  follows: 
^  I  do  give  and  bequeath  to  my  son 
wfrmtfi^,  the  one  equal  half  of  my  landj 
beginnmg,  &c.,  afwr  he  has  arrived  at 
fufl  age ;  until  that  time,  it  shall  belong 
to  my  wife,  to  make  use  of  as  she  may 
tliink  prooer."  The  testator,  in  like 
maimer,  devised  other  parts  of  his 
land,  &c.  to  his  sons,  but  without 
words  of  inheritance,  or  the  word  es- 
tate, and  gave  the  remaining  two  thirds 
of  his  personal  estate  to  his  daughters : 
Heldj  tnat  A.  and  the  other  devisees  of 
the  land,  took  only  an  estate  /or  /t/e, 
under  the  will. 

2.  Where  the  words  of  a  will  were,  **  i^ 
vroperty,  after  my  debts  are  paid,  1 
leave  to  my  beloved  wife  A.,  and  wish 
her  to  educate  my  two  daughters,  /. 
and  Gy  with  care,  and  to  treat  them 
with  kindness  and  affection,"  without 
any  devise  or  bequest,  except  a  ring 
to  a  third  person,  or  other  words  to 
explain  or  control  them,  they  were  held 
to  pass  the  whck  real  as  wm  a»  person- 
al estate  of  the  testator,  to  his  wife,  in 
fee.  Jacksonyexdem.PearsonfV,Hawelj 
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WITNESS.— Fufe  Evidence,  VI. 
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